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Jastioes  of  the  Supreme  Court  dnriug  the  Period  comprised  in 
this  Volume. 

Hon.  WILLIAM  D.  SIMPSON,  Chief  Justice. 
Hon.  henry  McIVER,  Associate  Justice. 
Hon.  SAMUEL  McGOWAN,     " 


KETCHIN  y.  McCAKLEY. 
McCARLEY  v.  KETCHIN. 


1.  A  point  raised  for  the  first  time  in  this  court,  but  in  support  of  the 
Circuit  judgment,  considered. 

2.  A  Court  of  Equity  has  jurisdiction,  at  the  suit  of  a  purchaser,  to  enjoin 
the  levy  of  an  execution  upon  land  exempt  by  law,  as  a  homestead  of 
the  judgment  debtor,  from  the  lien  of  the  judgment,  which,  having  been 
obtained  before  the  sale,  stands  as  a  cloud  on  the  title  so  purchased. 

3.  Cantrdl  v.  Fowler,  24  ^.  C,  424,  reconsidered  and  affirmed. 

4.  The  principles  stated  which  govern  a  court  in  reviewing  its  decisions, 
and  in  deciding  cases  submitted  to  it. 

5.  Where  the  head  of  a  family,  at  the  time  of  judgment  obtained  against 
him,  resides  on  land  worth  less  than  one  thousand  dollars,  and  has  no 
other  real  property,  this  land  is  his  homestead,  and  as  such  is  excepted 
from  the  lien  that  the  law  gives  to  the  judgment. 
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6.  Being  free  from  such  lien  in  the  hands  of  the  judgment  debtor  because 
his  homestead,  and  he  having  a  right  to  convey  his  homestead,  the  land 
passed  to  the  purchaser  thereof  unencumbered  by  the  lien  of  this  judg- 
ment. 

7.  A  judgment  has  no  lien  upon  land  which  the  debtor  is  entitled  to  claim 
as  his  homestead,  even  though  no  homestead  has  ever  been  formally 
set  apart  to  him  ;  and  this  provision  of  law  does  not  violate  the  State 
constitution.  This  case  distinguished  from  Duncan  v.  Barnett,  \\  S, 
C,  32(3. 

8.  A  judgment  debtor  cannot  claim  homestead  against  a  levy  upon  land 
once  owned  by  him,  but  since  conveyed  to  another,  as  he  has  neither  a 
fee  nor  any  lesser  estate  therein. 

Before  Wallace  and  Hudson,  JJ.,  Fairfield,  February,  1885, 
and  February,  1886. 

The  appeal  in  the  case  first  above  stated  was  from  the  following 
decree  of  Judge  Wallace : 

Under  this  agreed  statement  of  facts,  the  question  is,  whether 
W.  W.  Ketchin's  right  of  homestead  exemption  in  this  land,  while 
he  owned  and  occupied  it,  still  attaches  to  the  land  after  he  has 
conveyed  it  by  deed  to  another.  It  need  not  be  said  that  the  lien 
of  a  judgment  upon  land  is  not  divested  by  its  sale  by  the  judg- 
ment debtor.  Our  Supreme  Court  have  declared  in  several  cases 
that  the  right  of  the  head  of  a  family  to  sell  or  mortgage  his  land 
is  unaffected  by  the  homestead  laws  of  the  State.  Homestead 
Association  v.  JEnsloWy  IS.  (7.,  1 ;  Rosenberg  v.  Levi^  Ibid.j 
344;  UUiott  v.  Mackorell,  10  Id.,  248. 

The  rule  being  that  a  sale  of  land  does  not  divest  the  lien  of  a 
judgment  upon  it,  a  sale  by  the  head  of  a  family  of  his  homestead 
would  not  divest  the  lien  of  a  judgment  upon  it  unless  the  law 
provided  that  it  should  do  so.  The  law  declares  that  "a  home- 
stead in  lands,  whether  held  in  fee  or  any  lesser  estate,  not  to 
exceed,  etc.,  shall  be  exempt,  to  the  head  of  every  family  residing 
in  this  State,  from  attachment,  levy,  and  sale  on  any  mesne  or 
final  process,'*  and  then  proceeds  to  provide  the  manner  of  pro- 
ceeding in  the  assignment  of  the  homestead  exemption*  This 
language  does  not  affect  the  legal  properties  of  a  judgment  as 
settled  by  law,  but  only  declares  that  property  to  a  certain  amount 
shall  be  exempt  from  their  operation.     Q-en,  Stat^  §  1994. 
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The  following  section  (1995),  however,  declares  that  "when 
thirty  days  shall  have  elapsed  after  the  filing  of  the  return  of  said 
appraisers,  setting  oflF  a  homestead  to  any  debtor,  according  to  the 
provisions  of  the  preceding  section,  etc.,  such  debtor  may  have 
such  return  recorded  in  the  office  of  the  register  of  mesne  convey- 
ance of  the  county  in  which  the  same  is  located ;  and  upon  such 
return  being  so  recorded  in  forty  days  after  the  proceedings  have 
become  final,  the  title  to  the  homestead  so  set  ofi*  and  assigned 
shall  be  forever  discharged  from  all  debts  of  said  debtor,  then 
existing  or  thereafter  contracted/'  This  section  provides  that  the 
lien  of  a  judgment  shall  be  discharged  after  all  the  formalities 
provided  for  the  assignment  of  homestead  have  been  complied 
with.  If  the  legislature  supposed  or  intended  that  the  lien  of  a 
judgment  should  be  discharged  by  the  creation  of  the  right  of 
homestead,  why  make,  subsequently,  the  discharge  contingent 
upon  the  compliance  with  a  certain  mode  of  assignment  and  the 
performance  of  a  voluntary  act  upon  the  part  of  the  debtor? 
"Such  debtor  may  have  such  return  filed  in  the  office  of  the  regis- 
ter of  mesne  conveyance,  etc. ;  and  upon  such  return  being 
recorded,  etc.,  the  title  to  the  homestead  so  set  off  and  assigned 
shall  be  forever  discharged,"  etc.     Section  1995,  Bupra, 

The  homestead  in  Ketchin's  land  has  not  been  assigned.  He 
cannot  have  it  assigned  now,  for  he  has  neither  a  fee  nor  any  les- 
ser estate  in  it.  As  we  have  seen,  the  mere  right  of  homestead, 
does  not  destroy  the  lien  of  a  judgment.  That  can  only  be  done 
by  certain  proceedings  that  have  not  been  had  in  this  case,  and 
cannot  now  be  taken. 

It  would  seem,  therefore,  that  the  levy  sought  to  be  restrained 
here  may  be  made  and  the  land  sold  under  it.  It  is  ordered  and 
adjudged,  that  the  complaint  be  dismissed. 

Plaintiff  appealed  upon  the  following  exceptions : 

I.  For  that  his  honor  held  that  the  judgment  of  the  defendant, 
John  D.  McCarley,  against  W.  W.  Ketchin,  the  husband  of  the 
plaintiff  above  named,  was  a  lien  upon  the  tract  of  land  mentioned 
in  the  complaint,  when  it  appeared  from  the  agreed  statement  of 
facts  that  at  the  time  said  judgment  was  rendered,  the  value  of 
said  land  was,  and  still  is,  seven  hundred  dollars ;  and  that  the 
said  W.  W.  Ketchin,  at  that  time,  owned  no  other  land,  nor  has 
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he  since  acquired  any  other  land,  out  of  which  a  homestead  might 
be  claimed. 

II.  For  that  his  honor  held  that  the  lien  of  said  judgment 
remained  upon  and  attached  to  said  land,  after  the  conveyance 
thereof  by  the  said  W.  W.  Ketchin  to  his  wife,  the  plaintiff  herein, 
and  that  said  land  is  now  subject  to  levy  and  sale  under  said 
judgment. 

III.  For  that  his  honor  held  that  the  said  W.  W.  Ketchin 
could  not  make  a  transfer  of  said  land,  as  his  homestead,  unaf- 
fected by  said  judgment,  before  said  land  had  been  assigned  and 
set  apart  to  him  as  and  for  his  homestead. 

IV.  For  that  his  honor  held  that  the  lien  of  said  judgment 
upon  said  land  could  not  be  divested  and  discharged  from  W.  W. 
Ketchin*8  homestead  therein  until  all  the  formalities  provided  by 
law  for  the  assignment  of  homesteads  had  been  complied  with. 

V.  For  that  his  honor  held  that  W.  W.  Ketchin  could  not  now 
have  a  homestead  in  said  land  assigned  to  him,  as  against  said 
judgment,  because  he  had  neither  a  fee  nor  a  lesser  estate  therein ; 
when  he  should  have  held  that  the  defendant  was  estopped  from 
denying  that  fact,  he  having  levied  upon  said  land  as  the  property 
of  said  W.  W.  Ketchin. 

YI.  For  that  his  honor  should  have  held  that  said  judgment 
never  was  a  lien  upon  said  land,  it  appearing  from  the  agreed 
statement  of  facts  that  the  value  thereof  was  less  than  the  amount 
exempted  by  law  as  a  homestead,  and  that  at  the  date  of  said 
judgment,  and  at  the  time  of  the  conveyance  to  the  plaintiff,  the 
said  W.  W.  Ketchin  was  entitled  to  and  might  have  claimed  it, 
as  against  the  judgment  of  the  defendant. 

YII.  For  that  his  honor  should  have  held  that  the  transfer  of 
said  land  to  H.  M.  Ketchin  by  W.  W.  Ketchin,  her  husband,  in 
no  way  affected  or  enlarged  the  rights  of  the  defendant  under  said 
judgment;  that  he  was  in  no  way  prejudiced  by  said  transfer, 
and  that  he  acquired  no  new  rights  thereby  under  his  judgment. 

YIII.  For  that  his  honor  dismissed  the  complaint  of  the  plain- 
tiff. 

In  the  second  case,  involving  the  right  of  W.  W.  Ketchin  to 
claim  homestead  in  land  which  he  had  conveyed  to  his  wife,  the 
decree  of  Judge  Hudson  was  as  follows : 
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Upon  the  foregoing  agreed  statement  of  facts,  the  issue  as  to 
the  right  of  W.  W.  Ketchin  to  homestead  in  the  tract  of  land 
levied  upon  is  submitted  to  me.  My  judgment,  after  argument 
heard,  is  that  the  right  of  homestead  does  not  exist,  that  the 
exceptions  must  be  sustained,  and  the  assignment  be  set  aside  and 
declared  void:  1.  Because  W.  W.  Ketchin  has  in  this  land  no 
fee  or  lesser  estate,  having,  for  a  valuable  consideration,  conveyed 
the  fee  to  another.  2.  That  conveyance  is  not  alleged  to  be  void, 
nor  has  any  suit  been  instituted  to  have  it  so  adjudged.  8. 
Whether  the  grantee  received  the  land  exempted  from  levy  and 
sale  by  the  creditors  of  the  grantor  is  not  involved  in  the  present 
issue ;  but  in  fact  has  been  made  the  subject  matter  of  a  suit 
between  her  and  this  creditor,  which  is  still  pending  and  about 
to  be  submitted  to  the  Supreme  Court.  The  proper  parties  are 
before  the  court  in  that  suit,  and  all  available  and  subsisting 
rights  will  be  therein  adjudged.  Ketchin,  having  conveyed  the 
land  in  fee,  no  longer  has  an  interest,  and  cannot  claim  homestead. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  excep- 
tions to  the  assignment  be  sustained,  and  that  said  assignment  be 
set  aside  and  annulled. 

The  defendant  appealed  upon  the  following  exceptions: 

1.  For  that  his  honor  erred  in  holding  that  W.  W.  Ketchin 
''has  in  this  land  no  fee  or  lesser  estate,'*  when  he  should  have 
held  that  the  plaintiff  was  estopped  from  denying  that  fact,  he 
having  levied  upon  the  land  as  the  property  of  W.  W.  Ketchin. 

2.  For  that  his  honor  erred  in  holding  that  ^'Ketchin,  having 
conveyed  the  land  in  fee,  no  longer  has  an  interest,  and  cannot 
claim  a  homestead." 

Mr.  J.  E.  McDonaldy  for  appellants. 

Mr.  H.  N.  Obear,  contra,  cited  20  S.  (7.,  874 ;  19  Id.,  465 ; 
18  Id.,  242;  14  Id.,  27;  7  Id.,  19;  16  Stat,  870;  Gen.  Stat., 
2004,  1995;  19  S.  C,  289;  21  Id.,  127 ;  S  Wise,  758;  26 
^ari.,  874;  86  Id.,  571;  28  Arh,  492;  5  Minn.,  888;  11 
Id,,  475;  6  Mich.,  456;  89  Me..  488;  89  Miss,,  467;  Smt/the 
Homest.,  §  112;  18  *S.  C,  870,  875;  11  Id,,  883;  21  Id.,  875; 
7  Id.,  146 ;  High  Inj.,  §§  144,  266 ;  10  Rich.  Eq.,  27 ;  4  S. 
a,  369. . 
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November  27,  1886.  The  opinion  of  the  court  was  delivered 
by 

Mr.  Justice  McIver.  These  two  cases,  though  heard  to- 
gether here,  are  of  such  a  different  character  as  to  require  that 
they  shall  be  considered  separately. 

The  facts  out  of  which  the  controversy  in  the  first  named  case 
arises,  are,  substantially,  as  follows:  On  June  29,  1882,  the 
defendant,  John  D.  McCarley,  caused  to  be  filed  in  the  ofiice  of 
the  clerk  of  the  Court  of  Common  Pleas  for  Fairfield  County  a 
transcript  of  a  judgment  previously  obtained  by  him  in  a  trial 
justice's  court  against  William  W.  Ketchin,  on  a  cause  of  action 
arising  since  the  adoption  of  the  constitutional  amendment  of 
1880  relating  to  homesteads,  and  the  act  of  the  general  assembly 
passed  in  pursuance  thereof.  At  that  time  William  W.  Ketchin 
was  the  head  of  a  family  residing  on  the  land  which  is  the  subject 
matter  of  this  suit,  the  value  whereof  was,  and  still  is,  seven  hun- 
dred dollars;  and  at  the  time  of  the  recovery  of  said  judgment  he 
had  no  other  lands,  nor  has  he  at  any  time  subsequently  owned 
any  other  land. 

On  May  18,  1883,  while  still  occupying  the  said  land  as  a 
family  residence,  the  said  William  W.  Ketchin  conveyed  the  same 
to  Harriet  M.  Ketchin,  the  plaintiff.  About  January  1,  1884, 
the  said  William  W.  Ketchin  and  his  family  moved  off  said  land 
to  a  house  and  lot  in  the  town  of  Winnsboro,  which  had  been 
bought  by  his  wife,  the  plaintiff  herein,  where  he  and  his  family 
now  reside,  only  three  hundred  dollars  of  the  purchase  money  of 
the  Winnsboro  house  and  lot  having  been  paid.  On  December 
9, 1884,  the  defendant  levied  on  the  tract  of  land  first  above  men- 
tioned under  the  execution  issued  to  enforce  his  judgment  above 
referred  to,  and  proposes  to  sell  the  same  in  satisfaction  of  said 
judgment.  Neither  at  the  date  of  the  conveyance  by  the  said 
William  W.  Ketchin  to  the  plaintiff,  nor  at  any  time  previous, 
had  he  claimed  or  had  assigned  or  set  apart  to  him  any  homestead 
in  or  out  of  said  tract  of  land,  or  any  part  thereof.  The  plaintiff 
brought  this  action  to  enjoin  the  proposed  sale  of  the  said  tract 
of  land  upon  the  ground  that  the  land  in  question  is  not  subject 
to  levy  and  sale  under  said  judgment.  The  Circuit  Judge  held 
otherwise,  and  rendered  judgment  dismissing  the  complaint.  From 
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this  judgment  plaintiff  appeals  upon  the  several  grounds  set  out 
in  the  record,  which  need  not  be  repeated  here. 

Before  proceeding  to  a  consideration  of  the  case  upon  its  merits, 
it  will  be  necessary  first  to  dispose  of  a  preliminary  objection  as 
to  the  form  of  proceeding.  Respondent  contends  that  in  a  case 
like  this  there  is  no  ground  for  an  injunction,  because,  if  the 
appellant's  theory  be  correct — that  the  judgment  has  no  lien  on 
the  land — then  the  attempted  levy  and  sale  will  amount  to  no- 
thing, and  the  plaintiff's  title  cannot  be  affected  thereby.  In  the 
first  place,  it  will  be  observed  that  it  does  not  appear  that  this 
point  was  ever  presented  to  or  considered  by  the .  court  whose 
judgment  we  are  called  upon  to  review.  It  is  not  even  presented 
in  any  of  the  exceptions  or  grounds  of  appeal,  but  was  for  the 
first  time  raised  in  the  argument  here.  But,  as  counsel  has  con- 
tended, that  while,  under  the  rule,  a  judgment  may  not  be  re- 
versed upon  a  point  not  raised  below  (except  in  cases  involving 
questions  of  jurisdiction),  yet  it  may  be  affirmed  upon  a  ground 
not  taken  in  the  Circuit  Court,  we,  perhaps,  are  at  liberty  to  con- 
sider the  question. 

The  jurisdiction  of  a  Court  of  Equity  to  prevent  as  well  as  to 
remove  a  cloud  upon  the  title  to  real  property  seems  to  be  well 
settled.  High  on  Injunctions,  section  269.  In  the  next  section 
this  writer  proceeds  to  say :  ^'It  is  difficult  to  establish  any  exact 
test,  which  will  be  applicable  in  all  cases,  to  determine  what  con- 
stitutes such  a  cloud  upon  title  as  to  authorize  a  Court  of  Equity 
to  interfere  for  its  prevention.  It  has  been  held,  however,  that 
if  the  sale,  which  it  is  sought  to  restrain,  is  such,  that  in  an  action 
of  ejectment  brought  by  the  purchaser  under  the  sale  the  real 
owner  of  the  property  would  be  obliged  to  offer  evidence  to  defeat 
a  recovery,  then  such  a  cloud  would  be  raised  as  to  warrant  the 
interference  of  equity  to  prevent  the  sale."  Now,  if  this  case  be 
subjected  to  the  test  just  mentioned,  it  would  seem  to  be  one  in 
which  the  interposition  of  a  Court  of  Equity  by  injunction  would 
be  warranted ;  for  if  the  sale  is  allowed  to  proceed,  then  the  plain- 
tiff herein  could  only  protect  herself  in  an  action  of  ejectment 
brought  by  the  purchaser  at  such  sale,  by  offering  evidence  show- 
ing that  though  the  title  to  the  land  was  in  the  judgment  debtor 
at  the  time  the  judgment  was  entered,  and  thus  it  was  apparently 
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liable  to  the  lien  of  the  judgment,  yet  in  fact  it  was  not  so  by 
reason  of  its  exemption  under  the  homestead  law. 

But,  in  addition  to  this,  until  this  question  of  homestead  is 
adjudicated,  the  records  would  show  that  the  plaintiff  held  her 
land  subject  to  the  lien  of  the  defendant's  judgment,  inasmuch  as 
her  conveyance  was  subsequent  in  date  to  the  entry  of  the  judg- 
ment; and  hence,  if  she  undertook  to  put  her  land  on  the  market 
for  sale,  she  would  have  to  do  so  with  this  cloud  upon  her  title 
in  the  shape  of  this  apparent  encumbrance.  The  question,  how- 
ever, seems  to  have  been  distinctly  decided  elsewhere  in  accord- 
ance with  this  view,  though  we  are  not  aware  of  any  case  in  this 
State  where  it  has  been  considered.  In  High  on  Injunctions^ 
section  275,  it  is  said :  *^A  bona  fide  purchaser  of  real  estate  for 
a  valuable  consideration  may  restrain  a  sale  of  the  property  under 
execution  when  he  has  purchased  after  the  rendition  of  the  judg- 
ment, but  before  the  execution  was  delivered  to  the  sheriff,  the 
judgment  not  being  a  lien  upon  the  property,  since  such  sale 
would  operate  as  a  cloud  upon  his  title.  And  where  an  execution 
creditor  is  proceeding  unlawfully  to  sell  the  homestead  interest  of 
his  debtor,  he  may  be  enjoined  upon  the  same  ground."  The 
cases  of  Oreen  v.  Bank^  10  Rich.  Eq,y  27,  and  Wilson  v.  Hyatty 
4  S,  C.y  369,  relied  on  by  respondent,  do  not  appear  to  us  to  be 
applicable.  In  the  former,  the  question  here  presented  does  not 
seem  to  have  been  considered,  and  in  the  latter  the  parties  asking 
for  the  injunction  claimed  a  naked  legal  title,  in  which  there  was 
no  apparent  defect  and  upon  which  there  was  no  apparent  en- 
cumbrance, for  their  title  was  prior  in  date  to  the  judgment  under 
which  it  was  proposed  to  sell  the  land. 

We  proceed,  then,  to  consider  the  main  question  in  the  case, 
which,  accepting  the  statement  of  it  as  made  by  the  counsel  for 
respondent  in  his  argument,  is,  whether  the  tract  of  land  described 
in  the  complaint  is  now  subject  to  the  lien  of  McGarley's  judg- 
ment, and  the  subject  of  levy  and  sale  thereunder.  This  question 
has  been  determined  by  our  recent  decision  in  the  case  of  Cantrell 
v.  Fowler,  24  aS^.  (7.,  424,  but  as  counsel  has  asked  and  obtained 
leave  to  be  heard  in  opposition  to  the  principles  decided  by  that 
case,  we  are  quite  willing  to  consider  the  question  again,  bearing 
in  mind,  however,  the  importance  of  stability  in  the  decisions  of 
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a  court  of  last  resort,  and  remembering  that  vacillation  is  some- 
times worse  in  its  effects  than  abstract  error.  If,  however,  it 
clearly  appears  that  we  have  fallen  into  an  error,  we  will  gladly 
seize  the  opportunity  of  correcting  it.  We  have,  therefore,  given 
careful  consideration  to  the  able  and  ingenious  argument  of  the 
counsel  for  respondent,  but  we  must  say  that  it  has  failed  to  con- 
vince us  of  any  error  in  our  former  decision. 

Several  supposed  cases  have  been  presented,  in  which  it  is 
argued  that  the  doctrine  laid  down  in  Cantrell  v.  Fowler  will  be 
diflScult  of  application  or  will  work  hardship ;  but  without  under- 
taking now  to  consider  such  cases,  as  it  will  be  time  enough  to  do 
so  when  they  practically  arise,  it  is  sufficient  to  say  that  there  is 
scarcely  any  rule  or  law  of  mere  human  invention  that  could  be 
readily  and  justly  applied  to  every  possible  imaginable  case.  A 
court  of  justice  can  only  deal  with  cases  as  they  practically  arise, 
and  the  case  as  now  presented  by  the  evidence  for  our  decision  is 
that  of  a  judgment  debtor  who  is  now,  and  was  at  the  time  of  the 
entry  of  the  judgment,  the  head  of  a  family,  owning  no  land  out 
of  which  a  homestead  could  be  claimed  except  the  land  in  ques- 
tion, which  is  conceded  to  be  worth  less  than  one  thousand  dol- 
lars, upon  which  he  then  resided  and  which  he  subsequently  con- 
veyed to  another ;  and  the  question  is  whether  such  land  is  now, 
or  ever  was,  subject  to  the  lien  of  such  judgment  or  liable  to  levy 
and  sale  thereunder.  Now,  if  the  land  in  question  was  the  judg- 
ment debtor's  homestead,  it  would  seem  to  be  clear  that,  under 
the  express  terms  of  the  constitution  and  acts  passed  in  pursuance 
thereof,  it  was  exempt  from  attachment,  levy,  or  sale  under  exe- 
cution, and  that  under  section  310  of  the  Code  of  Procedure  it 
was  not  subject  to  the  lien  of  the  judgment. 

Was  this  land  the  homestead  of  the  judgment  debtor?  It  is 
conceded  that  it  was  the  land  upon  which  he,  as  the  head  of  a 
family,  resided  at  the  time  the  judgment  was  rendered,  that  he 
had  no  other  land,  and  that  it  was  of  a  less  value  than  one  thou- 
sand dollars.  It  must  necessarily,  therefore,  have  been  his  home- 
stead, for  otherwise  he  would  have  had  none,  though  he  was  the 
owner  of  land.  The  language  of  the  act  of  the  general  assembly 
{Gen.  Stat  J  §  1994),  passed  in  pursuance  of  the  mandate  of  the 
constitution,  as  amended  in  1880,  is  this:  ^*A  homestead  in  lands, 
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whether  held  in  fee  or  any  lesser  estate,  not  to  exceed  in  value 
one  thousand  (1,000)  dollars,  with  the  yearly  products  thereof, 
shall  be  exempt  to  the  head  of  every  family  residing  in  this  State, 
from  attachment,  levy,  or  sale,  on  any  mesne  or  final  process  issued 
from  any  court  upon  any  judgment  obtained  upon  any  right  of 
action  arising  subsequent  to  the  ratification  of  the  constitution  of 
the  State  of  South  Carolina,*'  &c.  It  having  thus  been  declared 
in  imperative  terms,  that  a  homestead  in  lands,  not  to  exceed  in 
value  the  sum  of  one  thousand  dollars,  shall  be  exempt  to  the 
head  of  every  family  residing  in  this  State,  and  it  being  conceded 
that  William  W.  Ketchin  was  the  head  of  a  family  residing  in  this 
State,  owning  no  other  land  except  the  tract  in  question,  which  it 
is  admitted  does  not  exceed  in  value  the  sum  of  one  thousand  dol- 
lars, how  can  there  be  a  shadow  of  doubt  that  the  said  tract  of  land 
is  the  thing  which  the  law  declares  ^'skall  be  exempt"  from  attach- 
ment, levy,  or  sale  under  the  constitution?  If  this  be  so,  then 
section  310  of  the  Code  of  Procedure,  in  equally  imperative  terms, 
declares  that  final  judgments  shall  not,  in  any  case,  be  a  lien  upon 
the  real  property  of  the  judgment  debtor  exempt  from  attach- 
ment, levy,  or  sale  under  the  constitution. 

It  is  clear,  therefore,  that  the  land  in  controversy  in  this  case 
was  not  only  exempt  from  levy  or  sale  under  the  execution  issued 
to  enforce  McCarley*s  judgment,  but  was  not  subject  to  the  lien 
of  such  judgment.  If,  then,  the  land  was  not  subject  to  the  lien 
of  the  judgment  when  it  was  conveyed  to  the  plaintiff,  it  must 
necessarily  have  passed  to  her  free  from  any  such  lien  or  encum- 
brance, and  cannot  now  be  subjected  to  the  satisfaction  of  a  judg- 
ment against  her  grantor.  There  is  nothing  in  the  inherent 
nature  of  a  judgment  which  gives  it  a  lien  upon  real  property, 
but  it  acquires  that  quality  solely  from  the  statute ;  and  as  we 
have  seen,  the  statute  in  this  State  not  only  does  not  make  a 
judgment  a  lien  upon  all  the  real  property  of  the  judgment  debtor, 
.but  expressly  excepts  so  much  thereof  as  is  exempt  from  levy  and 
sale  under  the  constitution.  So  that  whenever  it  is  ascertained, 
either  by  admission  or  otherwise,  that  a  certain  piece  of  real  estate 
is  exempt  from  levy  and  sale  under  the  constitution,  it  is  at  the 
same  time  ascertained  that  such  real  estate  is  not  subject  to  the 
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lien  of  any  jadgment  against  the  owner  thereof,  and,  if  sold  by 
him,  is  sold  free  from  any  encumbrance. 

Indeed,  the  rule  seems  to  be  that  the  lien  of  a  judgment  is 
derived  from,  and  is  dependent  upon,  the  right  to  sell  property 
under  it ;  and  hence,  even  where  there  is  no  statute  excepting 
property  exempt  from  levy  and  sale  from  the  lien  of  a  judgment, 
there  is  no  lien  upon  such  property.  In  Freeman  on  ExeeuttonSj 
section  249,  it  is  said :  "The  lien  of  a  judgment  and  of  an  execu- 
tion is  almost  universally  regarded  as  arising  from  the  right  to 
sell  property  thereunder.  And  hence,  where  the  right  of  sale 
cannot  be  asserted,  the  existence  of  the  lien  must  be  denied.  It 
would  follow,  as  a  logical  result,  from  the  application  of  this  gen- 
eral principle,  that  a  judgment  rendered  after  the  creation  and 
before  the  abandonment  of  a  homestead  cannot  be  a  lien  thereon, 
and,  as  a  result  of  this  last  proposition,  it  must  follow  that  a  home- 
stead may  be  sold  or  mortgaged,  and  that  the  title  of  the  vendee 
or  mortgagee  will  be  paramount  to  that  of  a  prior  judgment  credi- 
tor.** This  writer  goes  on  to  say  that  in  some  of  the  States  a 
different  view  as  to  the  lien  of  a  judgment  upon  exempt  property 
is  entertained,  whereby  it  is  held  that  a  judgment  is  a  lien  upon 
exempt  property,  but  such  lien  remains  in  abeyance  only  so  long 
as  the  right  of  exemption  is  capable  of  assertion  by  the  defendant, 
and,  therefore,  when  he  sells  the  property,  and  can  no  longer 
insist  upon  the  exemption,  the  lien  follows  the  property  into  the 
hands  of  the  vendee,  and  the  property  may  be  sold  in  discharge 
of  such  lien.  But  -he  adds :  *'In  two  of  the  States  (Wisconsin 
and  Minnesota)  where  this  view  was  sustained  by  the  courts,  the 
legislature,  aware  of  the  inconveniences  likely  to  result  from  its 
maintenance,  enacted  statutes  under  which  homesteads  are  not 
liable  to  judgment  liens,  and  may,  therefore,  as  in  other  States, 
be  sold  or  encumbered  by  the  owner,  irrespective  of  liens  existing 
against  him  arising  from,  judgments  rendered  after  the  premises 
became  his  homestead." 

Inasmuch,  however,  as  our  statute  (section  310  of  the  Code), 
making  final  judgments  a  lien  upon  real  estate,  expressly  excepts 
from  its  operation  all  property  exempt  from  levy  and  snle  under 
execution,  just  like  the  statutes  which  the  States  of  Wisconsin 
and  Minnesota  found  it  necessary  to  pass  in  order  to  enable  a 
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judgment  debtor  to  sell  his  homestead  free  from  the  lien  of  any 
judgment  previously  recovered  against  him,  it  is  not  necessary  for 
us  to  rest  our  conclusion  in  this  case  upon  the  rule,  which,  accord- 
ing to  Mr.  Freeman,  seems  to  prevail  in  most  of  the  States,  that 
the  mere  fact  that  property  is  exempt  from  levy  and  sale  relieves 
it  from  the  lien  of  a  judgment.  For  if,  as  is  said  in  Freeman  on 
Judgments,  section  355,  '^homesteads  exempted  from  execution 
by  statute  are  thereafter,  as  long  as  they  retain  their  homestead 
character,  clear  from  all  judgment  liens,  and  may,  notwithstand- 
ing judgments  docketed  against  their  owners,  be  by  them  conveyed 
or  encumbered  without  furnishing  any  opportunity  for  such  liens 
to  attach,**  simply  because  they  are  exempt  from  levy  and  sale 
under  execution,  much  more  would  this  be  so  where,  as  in  this 
State,  homesteads,  in  addition  to  being  exempt  from  levy  and 
sale  under  execution,  are  by  statute  expressly  excepted  from  the 
lien  of  a  judgment.  In  this  case  the  undisputed  facts  are  that  the 
land  in  question  had,  at  the  time  McCarley's  judgment  against 
William  W.  Ketchin  was  entered,  all  the  qualities  necessary  to 
invest  it  with  the  character  of  his  homestead,  and  that  it  still 
retained  that  character  when  it  was  conveyed  to  the  plaintiff.  It 
was,  therefore,  never  subject  to  the  lien  of  McCarley*s  judgment, 
and  cannot  now  be  legally  sold  under  it. 

The  respondent  contends  that  no  property  is  exempt  from  the 
lien  of  a  judgment  until  it  has  been  laid  off  in  the  manner  pro- 
vided for  by  the  homestead  acts,  and  that  as  the  property  here  in 
question  never  was  so  laid  off,  it  never  became  exempt  from  the 
lien  of  McCarley's  judgment.  We  cannot  concur  in  this  view. 
The  right  of  exemption  must  necessarily  precede  the  calling  into 
play  the  machinery  provided  by  law  for  the  purpose  of  defining 
the  extent  and  limits  of  the  property  which  the  law  had  previously 
declared  to  be  exempt.  It  is  not  derived  from  or  dependent  upon 
the  mechanical  act,  as  it  were,  by  which,  the  property  to  which  it 
attaches  is  separated  and  distinguished  from  that  to  which  such 
right  does  not  attach,  but  rests  solely  upon  the  express  mandate 
found  in  the  supreme  law  of  the  land,  that  certain  property  shall 
be  exempt.  The  only  object  and  effect  of  the  machinery  provided 
by  the  act  for  laying  off  the  homestead  is  to  designate  with  pre- 
cision what  particular  property  of  the  debtor  has  been  invested 
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with  this  right  of  exemption  by  the  constitution  and  laws,  and 
not  to  confer  such  right  upon  the  property  so  designated.  When, 
therefore,  as  in  this  ease,  as  well  as  in  the  case  of  Cantrell  v. 
Fowler  J  the  property  in  question  must  necessarily  be  the  property 
to  which  the  right  of  exemption  attaches,  as  there  is  no  other  to 
which  it  can  attach,  where  is  the  necessity  or  propriety  in  requir- 
ing parties  to  incur  the  needless  trouble  and  expense  of  having  a 
homestead  regularly  laid  off?  Lex  neminem  cogit  ad  vana  aeu 
inutilia.  As  in  the  case  of  an  ordinary  conveyance  of  a  tract  of 
land,  while  a  survey  and  plat  is  oftentimes  desirable,  and  some- 
times necessary  for  the  purpose  of  designating  with  precision  the 
thing  conveyed,  yet  the  survey  and  plat  add  nothing  to  the  title 
which  the  deed  confers  upon  the  grantee,  and  impart  no  new 
quality  to  it ;  so  here,  while  it  may  be  desirable  and  sometimes 
necessary  to  have  the  homestead  laid  off  for  the  purpose  of  desig- 
nating precisely  and  conclusively  the  limits  to  which  such  exemp- 
tion extends,  yet  such  admeasurement  adds  no  new  quality  to  the 
exemption  itself,  which  is  conferred  by  the  constitution  and  laws. 
In  some  of  the  States  their  homestead  laws  require  something 
to  be  done  by  the  debtor  in  order  to  give  rise  to  the  exemption, 
as,  for  instance,  by  making  and  filing  a  declaration  that  the  debtor 
intends  to  claim  the  exemption  in  a  particular  portion  of  land. 
Here,  however,  our  homestead  law  requires  nothing  of  the  kind. 
The  debtor  may  remain  perfectly  passive,  and  yet  the  exemption 
exists  and  must  be  respected.  It  cannot  even  be  waived  by  the 
debtor  by  any  act  however  solemn,  and,  as  was  held  in  Myer%  v. 
JTam,  20  5.  (7.,  522,  even  the  fact  that  the  debtor  stood  by  and 
allowed  his  land  sold  without  objection,  would  not  estop  him  from 
afterwards  claiming  a  homestead  in  the  said  land.  As  is  said  in 
Freeman  on  FxecuiionSy  section  241:  ^*In  a  majority  of  the 
States  [amongst  which  the  author  classes  South  Carolina],  the 
fietct  that  the  premises  are  occupied  as  a  homestead  is  all  that  is 
necessary  to  render  them  exempt  from  execution.  But  in  the 
other  States,  a  declaration  of  homestead  must  be  made  and  filed 
for  record,  or  some  other  kind  of  record  notice  must  be  made, 
showing  the  world  that  the  occupants  intend  to  insist  upon  their 
exemption  right."  We  think  it  clear,  therefore,  that  in  this  State 
it  is  not  necessary  that  anything  should  be  done  in  order  to  give 
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e£Bcacy  to  the  exemption  secured  by  the  constitution  and  laws, 
and  that  whenever  it  satisfactorily  appears  that  the  property  in 
question  is  the  homestead  of  a  judgment  debtor,  it  is  not  only 
exempt  from  levy  and  sale  under  execution,  but  is  not  subject  to 
the  lien  of  a  judgment,  and  may,  therefore,  be  mortgaged  or  sold, 
either  before  it  is  formally  laid  off  to  the  judgment  debtor  {Home- 
stead Association  v.  Enshw^  7  S,  (7.,  1),  or  afterwards  [Elliott  v. 
Mackorell,  19  S.  (?.,  238),  free  from  the  lien  of  such  judgment. 

Any  other  view  would,  it  seems  to  us,  very  materially  impair 
the  value  of  this  beneficent  provision  of  the  law  for  the  protection 
of  unfortunate  debtors,  and  sometimes  render  it  a  mere  mockery 
of  benevolence.  For  if  the  exemption  does  not  attach  until  the 
homestead  is  formally  assigned  and  laid  off  to  the  debtor,  it  puts 
it  in  the  power  of  the  creditor  to  chain  his  debtor  down  for  the 
whole  period  of  his  life  to  the  particular  spot  which  he  may  hap- 
pen to  occupy  at  the  time  judgment  is  recovered,  as  the  home- 
stead could  not  be  assigned  or  laid  off  until  the  creditor  saw  fit  to 
direct  a  levy  of  his  execution,  and  this,  of  course,  he  would  never 
do,  where,  in  a  case  like  the  one  now  under  consideration,  the 
whole  property  was  confessedly  worth  less  than  the  one  thousand 
dollars.  The  result  of  this  would  be  that,  no  matter  how  great  or 
pressing  the  exigency,  the  unfortunate  debtor  could  not  raise  a 
dollar  by  way  of  mortgage  on  the  premises,  and,  however  desir- 
able or  even  necessary  it  might  be  for  the  debtor  to  exchange  his 
homestead,  either  by  sale  or  otherwise,  for  another,  he  would  be 
effectually  prevented  from  doing  so,  if,  as  under  the  view  con- 
tended for,  the  property  was  still  subject  to  the  lien  of  his  credi- 
tor's antecedent  judgment.  We  cannot  think  that  such  is  a  pro- 
per construction  of  the  law,  as  it  would,  to  a  very  great  extent, 
emasculate  the  express  provision  contained  in  section  310  of  the 
Code,  which  declares  that  final  judgments  shall  not  be,  '*in  any 
case,  a  lien  on  the  real  property  of  the  judgment  debtor  exempt 
from  attachment,  levy,  and  sale  under  the  constitution.'* 

It  is  contended,  however,  that  this  provision  of  the  code  is 
unconstitutional,  under  the  authority  of  Duncan  v.  Barnett  (11 
S.  C,  333),  as  being  an  attempt  on  the  part  of  the  legislature  to 
extend  the  provisions  of  the  homestead  law  beyond  the  limits 
fixed  by  the  constitution,  inasmuch  as  that  instrument  said  nothing 
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about  the  lien  of  a  judgment.  We  cannot  so  regard  it.  In  the 
first  place,  it  must  be  remembered  that  this  case  has  arisen  since 
the  amendment  to  the  constitution  in  1880,  where  much  more 
general  powers  have  been  given  to  the  legislature  than  in  the 
constitution  of  1868,  under  which  the  case  oi  Duncanfy.  Barnett 
arose.  But,  in  the  second  place,  it  will  be  observed  that  the 
legislature,  in  passing  section  310  of  the  Code  of  Procedure,  was 
not  dealing  with  the  homestead  law  at  all.  That  section  does 
not  even  purport  to  be  an  amendment  or  extension  of  the  home- 
stead laws.  The  legislature  was  there  dealing  with  a  totally  dif- 
ent  subject,  to  wit,  the  lien  of  judgments.  It  must  be  remem- 
bered that  when  the  code  was  first  adopted,  final  judgments,  of 
themselves,  were  declared  not  to  be  liens  upon  any  real  estate  of 
the  judgment  debtor,  and  could  only  be  made  so  by  certain  pro- 
ceedings provided  for  that  purpose;  and  when  the  general  assem- 
bly, by  the  act  of  November  25,  1873  (15  Stat,  498),  of  which 
section  310  of  the  Code  is  but  a  repetition,  saw  fit  to  change  this 
feature  of  the  code,  we  are  unable  to  find  anything  in  the  consti-- 
tution  which  prohibited  them  from  so  changing  the  law  as  to 
make  judgments  a  lien  upon  all  or  any  portion  of  the  judgment 
debtor's  real  property  as  they  might  see  fit.  They  might  have 
excepted  from  such  lien  any  portion  of  the  judgment  debtor's  real 
property  that  they  saw  fit  to  designate  for  that  purpose ;  and  the 
fact  that  they  designated  the  property  exempt  from  attachment, 
levy,  and  sale  under  the  constitution  as  the  part  excepted,  cannot 
be  regarded  as  any  attempt  to  interfere  with  or  extend  the  pro- 
visions of  the  constitution  in  reference  to  homestead,  but  must  be 
regarded  simply  as  a  regulation  of  the  lien  of  judgments ;  a  sub- 
ject which  was  undoubtedly  under  their  control. 

Again,  it  is  urged  that  the  language  used  in  section  1995  of 
the  General  Statutes  shows  that  the  exemption  does  not  arise 
until  after  the  homestead  has  been  laid  ofi"  in  the  manner  pre- 
scribed. The  language  relied  on  for  this  purpose  occurs  in  the 
latter  part  of  the  section,  after  provision  had  been  previously 
made  for  the  appointment  of  appraisers,  who  were  required  to 
make  a  return  of  their  proceedings,  and  is  as  follows :  "Such 
debtor  may  have  such  return  recorded  in  the  office  of  the  register 
of  mesne  conveyances  of  the  county  in  which  the  same  is  located; 
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and  upon  such  return  being  so  recorded  in  forty  days  after  the 
proceedings  have  become  final,  the  title  to  the  homestead  so  set 
oflF  and  assigned  shall  be  forever  discharged  from  all  debts  of  said 
debtor  then  existing  or  thereafter  contracted."  Now,  when  this 
language  is  read,  as  it  must  be,  in  connection  with  what  precedes 
it,  we  think  it  manifest  that  its  purpose  was,  not  to  create  or  even 
declare  an  exemption,  but  simply  to  fix  a  period  within  which  the 
proceedings  of  those  who  should  be  appointed  to  appraise  and 
mark  out  the  limits  of  the  homestead  might  be  contested. 

The  object  of  the  words  quoted  and  relied  on  certainly  could 
not  have  been  either  to  create  or  declare  the  exemption,  for  that 
had  already  been  done  in  the  first  part  of  the  preceding  section 
in  the  identical  words  of  the  constitution,  and  the  section  (1994) 
then  very  properly  proceeded  to  provide  a  mode  by  which  the 
property  thus  previously  declared  to  be  exempt  could  be  clearly 
ascertained  and  distinguished  from  that  which  was  not  exempt. 
It  then  declares :  ^^If  no  complaint  shall  be  made  by  either  credi- 
tor or  debtor  within  thirty  days  after  the  return  of  the  appraisers 
has  been  filed,  the  proceedings  in  the  case  shall  be  final."  What 
proceedings  ?  Clearly  those  which  had  just  been  provided  for, 
to  wit,  the  appraisement  and  setting  off  of  that  which  had  pre- 
viously been  declared  exempt — the  homestead.  Hence,  if  no  com- 
plaint is  made  within  the  thirty  days,  the  proceedings  being  final, 
neither  the  correctness  of  the  appraisement  nor  the  limits  of  the 
homestead  are  any  longer  open  to  question.  Having  thus  pro- 
vided for  a  case  in  which  no  complaint  has  been  made,  the  section 
then  proceeds  to  provide  for  a  case  in  which  complaint  is  made 
in  the  following  language:  ''Provided,  that  if  exceptions  thereto 
be  filed  by  either  creditor  or  debtor  within  thirty  days  after  filing 
the  return  of  said  appraisers,  the  court,  out  of  which  the  process 
issued,  may,  upon  good  cause  being  shown,  order  a  reappraise- 
ment  and  reassignment  of  the  homestead  by  other  appraisers 
appointed  by  the  court" ;  the  words  italicized  by  us  in  this  quo- 
tation showing  very  plainly  that  the  object  of  these  "proceedings" 
was  not  to  create  or  establish  the  right  of  exemption,  but  simply 
to  ascertain  whether  the  property  designated  by  the  appraisers  as 
exempt  exceeded  in  value  the  exemption  previously  allowed. 

Then,  after  another  proviso,  which  it  is  not  important  to  notice 
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in  this  connection,  follows  section  1995,  in  these  words:  "When 
thirty  days  shall  have  elapsed  after  the  filing  of  the  return  of  said 
appraisers,  setting  off  a  homestead  to  any  debtor,  according  to  the 
provisions  of  the  preceding  section,  and  no  exceptions  have  been 
filed  against  said  return,  or  if  such  return  be  finally  heard  and 
approved,  such  debtor  may  have  such  return  recorded  in  the  office 
of  the  register  of  mesne  conveyances  of  the  county  in  which  the 
same  is  located;  and  upon  such  return  being  so  recorded  in  forty 
days  aft;er  the  proceedings  have  become  final,  the  title  to  the 
homestead  so  set  off  and  assigned  shall  be  forever  discharged  from 
all  debts  of  said  debtor  then  existing  or  thereafter  contracted.*' 
It  seems  to  us  that  the  words  italicized  by  us  in  the  quotation 
just  made,  together  with  the  foregoing  analysis  of  sections  1994 
and  1995  of  the  General  Statutes,  show  plainly  that  the  object 
and  efiect  of  the  language  used  in  the  latter  part  of  section  1995, 
relied  upon  as  showing  that  the  exemption  does  not  arise  until 
after  the  homestead  has  been  laid  off  in  the  manner  prescribed, 
was  not  to  create  or  establish  the  exemption,  but  simply  to  desig- 
nate finally  the  specific  property  to  which  such  exemption  had 
previously  attached,  and  to  preclude  any  further  inquiry  as  to 
the  correctness  of  the  appraisement  and  assignment  made  by  the 
appraisers. 

It  would  protract  this  opinion  to  too  great  a  length  to  under- 
take a  review  of  the  numerous  cases  in  our  State  upon  the  subject 
of  the  homestead  exemption.  We  have,  however,  examined  them 
all  carefully,  and  while  there  may  be  some  expressions  in  a  few 
of  them  which,  isolated  from  the  context,  may  seem  to  afford  sup- 
port to  the  proposition  contended  for  by  the  respondent,  that  the 
exemption  does  not  attach  until  the  homestead  has  been  set  off  in 
the  manner  provided  for  by  law,  we  are  quite  satisfied  that  such 
a  proposition  has  not  been  authoriliatively  adjudged  in  any  case 
in  this  State.  On  the  other  hand,  many  of  the  cases  manifestly 
assume  the  view  heroin  taken,  though  we  are  not  aware  of  any 
case  in  which  the  point  has  been  distinctly  decided,  except  the 
case  of  Cantrell  v.  Fowler,  mentioned  above. 

As  to  the  authorities  from  other  States,  not  much  light  is  to 
be  derived  from  them,  on  account  of  the  different  provisions  of 
their  statutes  in  reference  to  the  homestead.     Take,  for  instance, 
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the  case  of  Hoyt  v.  Hoxve^  3  TFwc,  752,  cited  by  respondent, 
where  it  was  held  that  if  the  judgment  debtor  alienates  his  home- 
stead, the  vendee  takes  it  subject  to  the  lien  of  the  judgment. 
But  it  would  seem  from  what  is  said  in  Freeman  on  JudgmentSy 
section  855,  and  in  Freeman  on  Executions^  section  249,  that 
that  case  and  others  of  a  similar  character,  in  Minnesota  as  well 
as  in  Wisconsin,  were  decided  when  the  statutes  of  those  States 
provided  in  general  terms  that  judgments  should  be  liens  upon 
all  of  the  judgment  debtor's  real  estate,  which  were  construed  as 
extending  such  liens  over  the  homestead,  although  it  was  exempt 
from  sale.  Subsequently,  however,  these  States  passed  statutes 
similar  to  section  310  of  our  Code,  relieving  homesteads  from  the 
lien  of  judgments,  thereby  enabling  a  judgment  debtor  to  sell  his 
homestead  free  from  the  lien  of  the  judgment. 

Our  conclusion,  therefore,  is  that  the  land  in  question  is  not 
now,  and  never  has  been,  subject  to  the  lien  of  McCarley*s  judg- 
ment, and  cannot  be  sold  thereunder. 

The  second  case  mentioned  in  the  title  arises  upon  the  applica- 
tion of  the  judgment  debtor,  William  W.  Ketchin,  to  have  the 
same  land  hereinbefore  spoken  of  set  apart  to  him  as  his  home- 
stead. The  facts  upon  which  the  question  raised  by  this  appeal 
are  to  be  determined  are  the  same  as  those  hereinbefore  stated  in 
the  first  case,  and  need  not  be  repeated  here.  From  these  facts, 
it  appears  that  the  appellant  has  long  since  conveyed  his  whole 
interest  in  the  land  out  of  which  he  now  claims  a  homestead  to 
another,  and,  as  the  case  is  now  presented  to  us,  he  no  longer  has 
any  interest  of  any  kind  in  it.  Under  the  constitution  and  laws 
passed  in  pursuance  thereof,  a  homestead  is  only  secured  to  one 
who  has  a  fee  or  some  lesser  estate  in  the  lands  out  of  which  it  is 
claimed.  Here  the  appellant  has  no  estate  of  any  kind  in  the 
land  which  he  claims  as  a  homestead,  and,  therefore,  we  agree 
with  the  Circuit  Judge  who  heard  this  case,  that  there  is  no  foun- 
dation for  his  claim.  The  fact  that  the  judgment  creditor  has 
levied  upon  the  land  as  his  cannot  aflfect  the  question  either  by 
estoppel  or  otherwise.  The  appellant  is  met  at  the  threshold  with  ' 
an  insuperable  obstacle  raised  by  his  own  admission,  that  he  does 
not  fulfil  one  of  the  conditions  necessary  to  enable  him  to  assert 
his  claim,  to  wit,  that  he  has  no  estate  in  fee  or  any  lesser  estate 
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in  the  land  out  of  which  he  claims  a  homestead.  This  is  just  as 
fatal  as  an  admission  that  he  was  not  the  head  of  a  family. 

We  take  occasion,  however,  to  add,  with  a  view  to  avoid  pre- 
judice, that  our  decision  is  based  upon  the  case  as  now  presented, 
and  upon  the  assumption  (in  the  absence  of  any  allegation  to  the 
contrary)  that  the  conveyance  to  Harriet  M.  Ketchin  is  a  valid 
conveyance.  Should  that  conveyance  be  impeached  for  fraud  or 
other  good  ground,  a  diflferent  question,  as  to  the  right  of  appel- 
lant to  the  homestead,  would  arise,  as  to  which  we  do  not  now 
propose  to  indicate  any  opinion. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court,  in  the  case  first  above  mentioned,  be  reversed,  and 
that  the  case  be  remanded  to  that  court  for  such  further  proceed- 
ings as  may  be  necessary  to  carry  out  the  views  herein  announced. 
And  the  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  in  the  second  case  above  stated  be  affirmed. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McGowan.  I  concur,  although  I  still  adhere 
to  the  views  expressed  in  my  dissenting  opinion  in  Canirell  v. 
Fowler,  But  I  admit  that  the  doctrines  in  that  case  are  conclu- 
sive of  this. 


PENDERGRASS  v.  PENDERGRASS. 

1.  The  right  of  a  tenant  in  common  to  partition  is  paramount  to  the  Hem 
of  a  judgment  against  the  other  co-tenants,  and  if  the  judgment  be  not 
enforced  by  sale  under  execution  before  action  for  partition  is  insti- 
tuted, such  judgment  creditor  is  not  a  necessary  party. 

2.  Where  an  administrator  died  soon  after  the  war  in  advance  to  his  intes- 
tate's estate,  his  executor  held  entitled  to  be  reimbursed  primarily  out 
of  the  unadministered  personal  assets,  or,  that  failing,  out  of  the  lands 
of  the  intestate.    The  interest  of  the  distributee  is  only  in  what  remains. 

3.  Such  indebtedness  having  been  established  in  action  for  accounting 
with  all  parties  in  interest  before  the  court,  and  no  objection  taken  to 
the  absence  of  an  administrator  de  bonis  no7i,  it  may  be  presented  by 
the  executor  of  the  deceased  administrator  as  a  claim  against  lands  of 
the  intestate  sought  to  be  partitioned. 
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4.  A  senior  judgment  creditor  of  a  distributee  holds  a  lien  on  the  distri- 
butee's share  in  the  lands  of  her  intestate  prior  to  that  of  a  junior  judg- 
ment obtained  by  the  administrator  on  notes  given  to  him  by  the  dis- 
tributee for  purchases  of  personalty  at  the  estate  sale. 

Before  Kershaw,  J.,  Chester,  October,  1885. 

The  opinion  states  the  case.  The  Circuit  decree  was  as  follows: 
This  case  was  heard  upon  the  report  of  the  referee  and  excep- 
tions taken  thereto.  The  case  is  fully  stated  in  the  report,  and 
it  is  not  necessary  to  repeat  the  statement  here.  I  shall  first  con- 
sider the  exceptions  taken  by  Mr.  Patterson  on  behalf  of  W.  T. 
D.  Cousar  &  Son. 

1.  The  first  exception  embodies  a  fact,  but  in  the  view  I  have 
taken  of  the  case  it  is  not  material. 

2.  The  second  exception  objects,  that  there  was  no  proof  of 
any  debt  due  from  Preston  Worthy  to  Henry  Worthy,  and  that 
there  was  no  representative  of  Preston  Worthy  before  the  court, 
either  in  the  case  of  ^.  B.  Worthy y  executor ^  v.  Rebecca  Pender- 
grass  and  David  Pendergrass,  or  in  that  of  PT.  W.  Worthy  against 
F.  B.  Worthy.  In  order  to  a  proper  understanding  of  this  ex- 
ception, a  brief  recital  is  necessary.  The  case  of  W.  W.  Worthy 
against  F.  B.  Worthy  was  an  action  brought  by  the  distributees 
of  the  estate  of  Preston  Worthy  against  the  executor  of  the 
deceased  administrator,  Henry  Worthy,  calling  for  an  account  by 
him  for  the  administration  by  his  intestate  of  the  estate  of  the 
said  Preston  Worthy.  This  action  was  brought  in  the  Probate 
Court,  and  all  the  heirs  and  distributees  of  the  estate  of  Preston 
Worthy  were  before  the  court  as  parties  thereto. 

The  complaint  here  is,  that  there  was  no  administrator  de  boni^ 
non  of  Preston  Worthy's  estate  before  the  court  as  a  party.  Since 
the  cases  of  Kaminer  v.  Hope^  9  S.  (7.,  253,  and  the  later  case 
of  Stricklayid  v.  Bndges^  21  irf.,  21,  there  can  be  little  doubt 
that  the  case  in  question  would  have  been  dismissed,  or  at  least 
delayed  until  such  proper  party  had  been  brought  into  court,  if 
the  objection  had  been  then  made  and  insisted  on.  It  was  not 
made,  however,  but  the  parties  before  the  court  all  united  in  an 
agreement  that  the  action  should  await  the  result  of  the  same 
accounting  there  demanded,  then  being  taken  in  the  Circuit  Court; 
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and  that  a  decree  should  be  entered  by  the  Probate  Court  in  that 
case  in  conformity  with  whatever  decree  should  thereafter  be  made 
by  the  Circuit  Court  upon  said  accounting;  and  a  decree  to  that 
effect  was  accordingly  entered  by  the  Probate  Court  in  accordance 
with  said  agreement.  The  Probate  Court  having  jurisdiction  of 
the  subject-matter,  the  parties  to  this  agreement  are  bound  by  it 
and  by  the  decree  made  thereunder.  Waller  v.  Cres%well^  4  S. 
C,  355;  Miller  v.  Furae,  Bail.  Eq.y  188;  Jame%  v.  Smithy  2 
/§.  C,  185;  Freem.  Judg.^  §  330,  note  1;  Nashville,  ^(?.,  Bail- 
way  Co,  V.  TJniied  State%,  113  U.  S.,  266. 

The  other  suit  mentioned  in  this  exception,  and  the  decree  in 
which  was  adopted  as  above  stated,  was  brought  by  F.  B.  Worthy, 
as  executor,  against  Rebecca  Pendergrass  and  David  Pendergrass, 
her  husband,  on  a  note  given  by  the  former  (who  was  the  widow 
of  Preston  Worthy)  and  her  husband,  David  Pendergrass,  for 
purchases  made  by  her  at  the  sale  of  the  personal  property  of  the 
estate  of  Preston  Worthy  by  the  administrator,  Henry  Worthy. 
The  note  was  made  payable  to  Henry  Worthy,  as  adpinistrator, 
and,  therefore,  was  properly  sued  by  F.  B.  Worthy,  as  executor, 
in  order  that  he  might  properly  account  for  the  proceeds  of  the 
sales  of  the  personal  property  of  Preston  Worthy,  made  by  Henry 
Worthy  as  administrator. 

In  answer  to  this  action,  the  defendant,  Rebecca  Pendergrass, 
among  other  defences,  claimed  that  her  distributive  share,  one- 
third,  of  the  estate  of  her  said  deceased  husband,  Preston  Worthy, 
should  be  set  off  against  any  recovery  that  might  be  had  upoa 
her  said  note.  This  rendered  it  necessary  that  the  amount  of  that 
interest  should  be  ascertained,  which  could  only  be  done  after 
an  accounting  by  the  said  F.  B.  Worthy,  as  executor  of  Henry 
Worthy,  for  the  administration  by  the  latter  of  the  estate  of  Pres- 
ton Worthy.  This  accounting  was  accordingly  had  under  the 
decree  of  the  court  in  that  case,  and  it  was  this  accounting  which 
was  adopted  by  the  Probate  Court  in  the  cases  there  pending,  as 
above  set  forth.  After  a  protracted  litigation,  judgment  was  given 
by  the  Circuit  Court  against  the  said  Rebecca  Pendergrass  and 
John  C.  McFadden,  administrator  of  the  estate  of  David  Pender- 
grass, then  dead,  on  the  note  aforesaid,  for  $2,608.71,  and  for 
(344,  costs.     This  judgment  bears  date  26th  March,  1885,  the 
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present  action  being  then  pending.  It  was  also  decreed  by  the 
court  in  that  case,  that  there  was  a  balance  due  to  Henry  Worthy, 
on  his  accounting  as  administrator  of  Preston  Worthy,  amounting 
to  $1, 602.93,  at  the  date  of  the  decree,  and  the  estate  of  Preston 
Worthy  was  adjudged  liable  for  $344,  costs  of  said  case,  to  be 
paid  by  F.  B.  Worthy  out  of  the  estate  of  Preston  Worthy  in  his 
hands;  meaning  thereby,  no  doubt,  the  amount  recovered  by  him 
in  that  action  against  the  said  Rebecca  Pendergrass  and  McFad- 
den,  administrator. 

On  May  21, 1885,  after  the  rendition  of  the  last  recited  decree, 
an  order  was  taken  in  the  Probate  Court,  in  the  case  then  pend- 
ing, in  accordance  with  the  decree  previously  made  therein ;  under 
the  agreement  of  the  parties  above  mentioned,  making  the  decree 
of  the  Circuit  Court,  upon  the  accounting  for  the  administration 
of  the  estate  of  Preston  Worthy  by  Henry  Worthy,  the  decree  of 
the  said  Probate  Court  iii  that  cause,  and  directing  that  the  costs 
of  that  case  be  paid  by  F.  B.  Worthy  out  of  the  recovery  had  by 
him  in  the  case  of  F.  B.  Worthy,  executor,  against  Rebecca  Pen- 
dergrass and  others.  The  course  pursued  by  the  parties  to  the 
suit  in  the  Probate  Court  appears  to  have  been  wise  and  proper, 
inasmuch  as  it  avoided  a  repetition  there  of  the  same  protracted 
and  expensive  litigation  which  took  place  in  the  case  in  the  Cir- 
cuit Court,  which  could  hardly,  if  prosecuted,  have  led  in  the  end 
to  any  different  result. 

As  already  said,  I  regard  the  decree  of  the  Probate  Court  as 
binding  on  all  the  parties  to  that  suit,  and  regard  that  judgment 
as  estopping  them.  But  even  if  it  could  not  stand  as  a  judgment, 
the  parties  would  be  concluded  by  their  agreement  to  adopt  the 
result  of  the  accounting  in  the  Circuit  Court.  My  opinion  is, 
however,  that  it  is  binding  as  a  consent  decree  of  a  court  having 
jurisdiction  of  the  subject-matter;  the  objection,  for  the  want  of 
parties,  being  waived  by  the  parties  before  the  court.  If  the 
objection  had  not  been  waived,  the  defect  might  have  been  sup- 
plied by  amendment ;  but  as  it  has  turned  out,  an  administrator 
de  bonis  non  would  have  been  a  merely  formal  party,  the  real 
parties  in  interest  being  all  before  the  court. 

3.  The  referee,  after  ruling  out  the  record  of  the  case  in  the 
Probate  Court  as  incompetent  in  reply,  subsequently,  in  consider- 
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iDg  his  report,  admitted  the  same,  and  gave  efTect  to  it  in  making 
up  his  decree  without  having  given  the  defence  an  opportunity  to 
reply  thereto.  No  question  is  made  as  to  the  correctness  of  that 
decree  in  its  result.  No  possible  advantage  is  suggested,  which 
might  have  been  attained  if  the  defendants  had  been  permitted  to 
reply  to  it  by  evidence.  No  motion  was  made  to  recommit  the 
report,  in  order  that  such  evidence  in  reply  might  be  introduced. 
All  the  objections  to  the  legal  effect  of  the  decree  have  been  fully 
presented  and  discussed  here,  and  I  can  see  no  reason  why  its 
effect  may  not  now  be  fully  determined,  in  justice  to  all  parties, 
without  reopening  the  litigation  now  drawing  to  a  close.  The 
exception  is  overruled,  because  it  does  not  appear  that  anything 
could  be  gained  by  sustaining  it. 

Another  reason  for  not  sustaining  this  exception  may  be  found 
in  this,  that  the  record  of  the  case  in  the  Circuit  Court  having 
been  put  in  evidence  by  the  plaintiff  in  the  opening  of  his  case, 
the  defendants'  counsel,  after  plaintiff  closed  and  after  evidence 
for  the  defence  had  been  offered,  objected  to  the  competency  of 
the  decree,  calling  attention  to  the  fact  that  the  decree  could  not 
affect  the  parties  to  the  present  suit.  It  was  to  meet  this  objec- 
tion that  the  record  of  the  proceedings  in  the  Probate  Court  was 
offered  in  reply.  No  objection  was  made  to  the  introduction  of 
the  former  record  when  offered.  As  soon  after  the  objection  had 
been  made  as  an  opportunity  occurred,  the  record  of  the  Probate 
Court  was  offered  to  meet  the  objection.  If  the  plaintiff  was  too 
late  in  offering  this  evidence,  the  defendants  were  too  late  in  offer- 
ing their  objection  also. 

4.  The  next  objection  made  is  that  the  record  from  the  Pro- 
bate Court  was  inadmissible,  under  any  circumstances,  against 
the  creditors  of  the  parties,  and  others  who  were  not  parties,  to 
that  suit,  but  who  were  purchasers,  as  it  is  said,  of  the  interests 
of  some  who  were  parties.  To  this  it  is  suflScient  to  say  that  the 
interests  claimed  by  the  parties  referred  to  were  acquired,  if  at 
all,  after  the  commencement  of  the  said  suit,  and  would  only 
entitle  them  to  such  rights  and  interests  as  should  be  adjudged  to 
the  parties  under  whom  they  claim.  The  judgment,  if  binding 
at  all,  was  binding  not  only  upon  the  parties,  but  their  privies — 
all  who  claim  under  them. 
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5.  The  fifth  exception  insists  that  the  claim  of  Cousar  &  Son, 
creditors  of  Rebecca  Pendergrass,  is  entitled  to  be  first  paid  out 
of  her  share  of  the  estate  sought  to  be  divided,  in  preference  to 
the  claim  of  F.  B.  Worthy,  executor,  for  the  balance  (81,602.93) 
adjudged  to  be  due  his  testator  by  the  estate  of  Preston  Worthy 
aforesaid.  In  connection  with  this  exception  will  be  considered 
that  taken  by  the  plaintifi*,  involving  the  question  of  the  rank  of 
the  judgment  against  Rebecca  Pendergrass  for  $2,608.71,  recov- 
ered by  F.  B.  Worthy,  executor. 

This  is  an  action  brought  for  the  partition  of  the  real  estate  of 
Preston  Worthy,  deceased.  The  only  thing  remaining  of  the 
estate  is  a  tract  of  land.  It  is  brought  to  the  notice  of  the  court 
that  there  is  a  balance  due  to  the  estate  of  the  deceased  adminis- 
trator of  Preston  Worthy  on  his  accounts  as  administrator.  In 
other  words,  it  appears  that  the  said  administrator  paid  and  dis- 
charged demands  against  his  intestate,  out  of  his  own  means,  to 
the  amount  of  $1,602.93,  after  exhausting  all  the  personal  assets 
of  his  intestate  which  had  been  received  by  him.  The  lands  of  a 
decedent  are  made  by  statute  liable  for  the  payment  of  debts,  as 
well  as  the  personalty.  The  latter  is  first  liable,  but  when  they 
have  been  exhausted,  the  lands  are  equally  liable  for  what  debts 
remain.  An  administrator  who  has  paid  debts  of  his  intestate  out 
of  his  own  means,  is  entitled  to  be  reimbursed  out  of  the  realty, 
and  partition  will  never  be  made,  under  these  circumstances,  with- 
out first  providing  for  that  debt.  It  will  be  the  first  charge  upon 
the  land. 

The  debt  due  to  the  estate  of  Preston  Worthy  by  Rebecca  Pen- 
dergrass, established  by  the  recovery  of  F.  B.  Worthy,  as  execu- 
tor, against  her  for  purchases  made  at  the  sale  of  the  personal 
property  of  that  estate  by  Henry  Worthy,  as  administrator,  is  to 
be  first  paid  out  of  the  interest  of  the  said  Rebecca  in  the  land  in 
question.  Should  there  remain  a  balance  due  thereon  after  pay- 
ing the  entire  portion  of  Rebecca  Pendergrass  thereto,  and  the 
share  of  David  Pendergrass,  such  balance  would  remain  as  a  judge- 
ment debt  against  her  and  the  estate  of  David  Pendergrass,  bind- 
ing their  property  and  estate  only  according  to  its  legal  atatta 
and  lien  as  a  judgment. 

In  order  to  see  plainly  that  this  debt  is  a  first  charge  on  the 
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share  of  Rebecca  Pendergrass,  it  is  only  necessary  to  remember 
that  the  entire  estate  of  Preston  Worthy,  real  and  personal,  after 
the  payment  of  debts,  belonged  to  his  heirs  and  distributees  as 
tenants  in  common,  and  that  Rebecca  Pendergrass  has  already 
received  out  of  the  property  $2,608.71,  more  than  her  share  of 
that  portion  already  disposed  of.  Is  she  to  retain  this  and  still 
have  her  equal  share  of  the  remainder  of  the  common  funds  ? 
Surely  not;  until  she  has  replaced  the  excess  so  received  by  her, 
she  can  receive  nothing.  It  is  scarcely  necessary  to  say  that  her 
individual  creditors  can  have  no  claim  to  this  land  or  its  proceeds, 
when  sold,  until  all  the  equities  between  her  and  her  co- tenants 
shall  have  been  fully  satisfied.  A  purchaser  of  the  undivided 
interest  of  one  of  the  co-tenants,  or  a  creditor  of  such  tenant,  can 
be  in  no  better  condition  than  the  party  whose  rights  have  been 
acquired,  or  against  whom  the  claim  is  held.  Rabb  v.  Aikeriy 
2  McCord  Ch.,  125;  Bilet/  v.  Gaines,  14  S.  C,  457;  Keckeley 
V.  Moore,  2  IS^rob.  JEq.,  23;  Burru  v.  Gooch,  5  RicL,  6.  The 
judgment  of  Cousar  &  Son  against  Rebecca  Pendergrass  would 
only  attach  to  so  much  of  her  share  of  the  proceeds  of  the  land  as 
remains  after  paying  the  amount  due  by  her  to  the  estate  of  Pres- 
ton Worthy. 

Mr.  Giles  J.  Patterson,  for  appellants. 

Messrs.  W.  A.  Sanders,  S.  P.  Hamilton,  and  A.  G.  Brice^ 
contra. 

November  27,  1886.  The  opinion  of  the  court  was  delivered 
by 

Mr.  Justice  McGowan.  To  have  a  clear  view  of  the  points 
made  in  this  case,  it  is  necessary  to  make  a  short  statement. 
Many  years  ago  (1854),  Preston  Worthy  died  intestate,  leaving 
18  his  heirs  at  law  his  widow,  Rebecca,  and  three  children,  Wil* 
liam  W.,  Mary  B.,  and  Preston  Worthy,  jr.,  the  latter  of  whom 
died  in  his  infancy.  The  intestate  was  seized  and  possessed  of  a 
considerable  personal  estate  and  two  tracts  of  land,  the  * 'Broad 
river**  tract  and  the  "home  place."  Henry  Worthy,  brother  of 
the  deceased,  administered  upon  his  estate,  and  sold  most,  if  not 
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all,  of  the  personal  property.  At  this  sale  the  widow,  Rebecca, 
was  a  large  purchaser,  and  gave  to  the  administrator  her  notes, 
with  David  Pendergrass  and  others  as  her  sureties.  She  soou 
after  married  the  said  Pendergrass.  In  1855  the  widow,  Rebecca, 
instituted  proceedings  in  equity,  Rebecca  Worthy  v.  Mary  B. 
Worthy  et  aL,  for  partition  of  the  lands.  The  administrator, 
Henry  Worthy,  admitted  that  the  personal  estate  was  sufficient  to 
pay  the  debts,  and  the  "Broad  river  place"  was  sold  and  the  pro- 
ceeds divided,  under  order  of  the  court,  leaving  the  "home  place" 
as  a  home  for  the  widow  and  children.  In  1866,  before  the  estate 
was  finally  settled,  Henry  Worthy,  the  administrator,  died,  leav- 
ing a  will  of  which  F.  B.  Worthy  is  the  executor,  and  since  that 
time  there  has  been  no  legal  representative  of  the  estate  of  Pres- 
ton Worthy. 

Matters  stood  in  this  condition,  the  estate  unsettled  and  the 
widow  and  children  living  on  the  "home  place,"  during  the  war 
and  down  to  1874,  when  F.  B.  Worthy,  executor  of  the  adminis- 
trator, sued  Rebecca  Pendergrass  and  her  surety,  David  Pender- 
grass, on  the  notes  for  the  purchases  of  the  said  Rebecca  at  the 
sale  of  the  administrator,  as  before  stated,  viz.,  F.  B,  Worthy^ 
executor^  v.  Rebecca  Pendergrass  and  David  Pendergrass^  her 
surety.  In  this  action  it  was  claimed  that  the  share  of  Rebecca 
in  the  personal  estate  (including  the  notes  sued  on)  should  be  set 
off  against  the  note  for  her  purchases,  which  was  allowed;  and  in 
order  to  ascertain  the  amount  of  that  share,  the  court  ordered  the 
plaintiff,  F.  B.  Worthy,  executor,  to  account  for  Henry's  admin- 
istration of  Preston  Worthy's  personal  estate.  After  a  protracted 
litigation,  it  was  finally  (in  1885)  ascertained  that  F.  B.  Worthy, 
as  executor  of  Henry,  was  entitled  to  judgment  against  Rebecca 
and  David  Pendergrass  for  $2,608.71  and  costs,  and  accordingly 
judgment  was  so  rendered  in  the  Common  Pleas;  and  in  the 
same  accounting  it  was  incidentally  ascertained  that  the  estate  of 
Henry,  the  administrator,  was  in  advance  to  the  estate  of  his 
intestate,  Preston,  in  the  sum  of  $1,602.93. 

Pending  this  long  litigation  in  the  Common  Pleas,  William  W. 
Worthy,  one  of  the  distributees,  instituted  proceedings  in  the  Pro- 
bate Court  against  F.  B.  Worthy,  as  executor  of  Henry  Worthy, 
entitled  W.  W.  Worthy  et  al,  v.  F.  B,  Worthy^  executor^  Rebecca 
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PendergrasBy  et  al,^  to  account  for  Henry's  administration  of  the 
estate  of  Preston.  To  this  suit  all  the  heirs  of  Preston  Worthy, 
or  their  legal  representatives,  were  made  parties,  and  by  consent 
a  decree  was  rendered  (1885)  precisely  in  accordance  with  the 
result  of  the  accounting  in  the  case  above  stated  of  F,  B,  Worthy^ 
as  executor^  v.  Rebecca  Pendergrass  and  David  Pendergrass^ 
establishing  that  the  administrator,  Henry,  was  in  advance  to  his 
intestate,  Preston,  in  the  sum  of  $1,602.93. 

In  1874  David  Pendergrass,  who  had  intermarried  with  the 
widow,  and  was  living  with  her  on  the  home  place,  purchased  the 
interest  therein  of  William  W.  Worthy,  and  in  1880  conveyed 
the  same  to  his  two  sons,  Addison  and  Joseph  Pendergrass.  In 
1866  Mary  B.  Worthy,  the  other  distributee,  married  Waties 
Pendergrass,  and  died  intestate  in  1873,  leaving  as  her  heirs  and 
distributees  her  husband,  Waties  Pendergrass,  and  her  children, 
Mary  E.,  Ora,  William,  Preston,  aUd  David  Walker.  Waties 
Pendergrass  administered  upon  her  estate,  and  in  1882  instituted 
this  action  for  partition  of  the  '*home  place."  None  of  the  heirs 
answered,  but  F.  B.  Worthy  came  in  by  petition,  claiming  that, 
as  executor  of  Henry  Worthy,  he  had  demands  against  Rebecca 
Pendergrass  to  a  large  amount,  which  were  about  to  go  into  judg- 
ment against  her,  to  which  her  share  of  the  lands  should  be  ap- 
plied ;  and  as  these  claims  were  on  notes  for  purchases  at  the  sale 
of  Henry  Worthy,  as  administrator,  the  share  of  Rebecca  in  the 
land  descended  should  be  first  applied  to  them.  W.  T.  D.  Cousar 
&  Son  also  came  in,  claiming  that  the  share  of  Rebecca  should  be 
first  applied  to  a  judgment  held  by  them  against  her  for  $296.20, 
rendered  as  early  as  March  18,  1882,  on  notes  bearing  date  in 
1881. 

The  issues  were  referred  to  J.  L.  Glenn,  Esq.,  as  special  referee, 
who  held  that  the  advances  made  by  Henry  Worthy,  as  adminis- 
trator, should  be  refunded  before  partition  out  of  the  whole  land 
{except  the  share  of  W.  W.  Worthy,  which  had  been  '•'-bona  fide 
aliened'*);  and  that  the  share  of  Rebecca  in  the  remainder  should 
be  applied  to  the  judgments  against  her,  according^ to  their  respec- 
tive dates.  On  exceptions  to  this  report,  the  Circuit,  Judge  held 
that  F.  B.  Worthy,  as  the  representative  of  the  estate  of  the 
administrator,  Henry,  should  be  reimbursed  the  amount  which  it 
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appeared  the  administrator  was  in  advance  to  the  estate  of  his 
intestate  before  partition,  and  that  the  share  of  Rebecca  in  the 
remainder  of  the  land  should  be  applied  to  the  judgment  of  F.  6. 
Worthy,  executor,  in  preference  to  that  of  Cousar  &  Son,  which 
was  older.  From  this  decree  Cousar  &  Son  appeal  to  this  court 
upon  the  following  exceptions : 

"I.  Because  the  decree  finds  that  the  judgment  rendered 
March  26,  1885,  in  favor  of  F.  B.  Worthy,  executor,  against 
Rebecca  Pendergrass  and  David  Pendergrass,  is  a  preferred  judg- 
ment to  that  of  Cousar  &  Son  against  Rebecca  Pendergrass,  ren- 
dered March  18,  1882 ;  whereas  the  decree  should  have  found 
that  the  judgment  of  Cousar  &  Son  is  a  prior  and  preferred  lien 
to  that  of  F.  B.  Worthy,  executor,  on  the  distributive  share  of 
Rebecca  in  the  lands  sought  to  be  partitioned  herein,  and  entitled 
to  be  first  paid. 

"II.  Because  the  decree  finds  that  the  alleged  judgment  of 
March  25,  1885,  for  $1,602,  in  favor  of  the  estate  of  Henry 
Worthy  against  the  estate  of  Preston  Worthy,  is  a  valid  judg- 
ment and  a  first  lien  on  the  premises,  the  subject  of  this  action ; 
whereas  the  decree  should  have  found  that  the  said  alleged  judg- 
ment of  $1,602  is  not  a  valid  judgment  against  the  estate  of  Pres- 
ton Worthy,  because  that  estate  was  not  represented  in  the  action 
by  an  administrator  de  bonis  non^  and  no  claim  was  made  in  the 
pleadings  for  a  debt  against  the  estate  of  Preston  Worthy,  and 
because  Rebecca  Pendergrass  was  the  only  distributee  of  Preston 
Worthy,  who  was  a  party  to  the  action. 

'*III.  Because  the  decree  finds  that  the  judgment  of  the  Pro- 
bate Court  in  the  case  of  W.  W,  Worthy  v.  F.  B.  Worthy^  as 
executor^  et  al.  (May  21,  1885),  offered  only  as  evidence  of  the 
cause  of  action  in  F.  B,  Worthy,  executor,  v.  Rebecca  Fender- 
grass  et  aLj  was  not  only  admissible  as  evidence  against  Cousar 
&;  Son,  who  were  not  parties  thereto,  but  recognizes  it  as  the 
cause  of  action  itself,  and  directs  that  it  shall  be  paid. 

*'IV.  Because  the  said  decree  confirms  the  action  of  the  referee 
in  considering  the  decree  of  the  Probate  Court  as  proper  evidence 
in  reply,  when  objection  was  made  to  it  at  the  time  it  was  offered, 
and  such  objection  sustained,  and  then  afterwards  considered  it 
in  making  up  his  report ;    whereas  the  decree  should  have  found 
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that  the  decree  of  the  Probate  Court  was  not  competent  evidence 
in  reply  in  any  sense,  as  Cousar  &  Son  were  not  parties  to  it, 
and  neither  they  nor  other  parties  to  the  action  had  offered  evi- 
dence against  the  cause  of  action  set  up  in  the  judgment  and 
decree  of  F.  B.  Worthy^  executor^  v.  Rebecca  Pendergrass  et  ah 
If  evidence,  it  was  cumulative  only,  and,  therefore,  incompetent." 

This  is  a  proceeding  on  the  equity  side  of  the  court  for  the 
partition  of  a  remaining  tract  of  land  of  the  estate  of  Preston 
Worthy,  who  died  intestate  many  years  ago.  It  seems  that  after 
the  death  of  the  intestate,  Mrs.  Pendergrass,  one  of  the  distribu- 
tees, contracted  debts  as  follows :  to  the  administrator  for  pi;ir- 
cbases  at  the  sale  of  the  personalty,  upon  which,  after  a  long  liti- 
gation, on  March  20,  1885,  the  executor  of  the  administrator 
recovered  judgment  against  her  and  her  surety  for  the  sum  of 
$2,608.71.  In  this  action  the  plaintiff,  as  executor  of  the  admin- 
istrator, was  ordered  to  account  for  his  testator's  administration  of 
the  estate  of  the  intestate,  Preston  Worthy ;  and  in  that  Account- 
ing it  appeared  that  Henry  Worthy,  the  administrator,  was,  at 
the  time  of  his  death  (1866),  in  advance  to  the  estate  of  his  intes- 
tate, Preston,  the  sum  of  $1,602.93.  In  the  meantime,  in  1881, 
the  said  Rebecca  had  contracted  a  debt  to  W.  T.  D.  Cousar  & 
Son,  upon  which  they  recovered  judgment  against  her  in  1882 
for  $297.90.  The  questions  are  as  to  the  rights  of  these  differ- 
ent parties  in  the  land  sought  to  be  partitioned^ 

While  it  is  true  that  a  distributee  has  (subject  to  the  payment 
of  all  debts  of  the  intestate)  legal  title  to  his  share  of  land  de- 
scended, which  may  be  bound  by  the  lien  of  a  judgment  and  sold 
under  execution,  yet  that  title  is  qualified  and  limited  by  the 
right  of  the  co-distributees  to  have  partition  of  the  property.  If 
the  judgment  is  not  enforced  by  a  sale  before  partition,  the  lien 
is  dissolved,  and  in  the  proceeding  to  partition  judgment  creditors 
of  distributees  need  not  be  made  parties,  but  they  may  apply  to 
have  their  respective  rights  in  the  proceeds.  Rabb  v.  Aiken^  2 
McCord  Ch.,  119;  Keckeley  v.  Moore,  2  Strob.  £y.,  21 ;  Burris 
V.  Goochy  6  Rich.f  6;  Riley  v.  Gaines,  14  S.  (7.,  456. 

First,  then,  as  to  the  claim  of  F.  B.  Worthy,  as  executor  of 
Henry  Worthy,  to  be  reimbursed  the  amount  which  the  adminis- 
trator, Henry,  was  in  advance  to  the  estate  of  his  intestate,  Pres- 
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ton.  An  administrator  is  a  quasi  trustee  of  the  property  of  the 
intestate.  His  duty  is  to  sell  it,  pay  the  debts  which  are  primarily 
payable  out  of  that  property,  and  distribute  the  remainder.  He 
has  no  right  to  encumber  the  estate  by  new  contracts ;  but  we 
think  it  is  settled  that  if,  in  the  administration  of  the  estate,  he, 
in  good  faith  and  for  the  benefit  of  the  estate,  pays  the  debts  or 
obligations  of  the  estate  out  of  his  own  pocket,  he  is  to  that  extent 
said  to  be  in  advance  to  the  estate  and  entitled  to  be  reimbursed 
out  of  it.  See  Watts  v.  Watts^  2  McCord  Oh,,  73;  Lay  v.  iay, 
10  S.  a,  215;  1  Story  Eq. «/.,  §  91 ;  3  Wms.  Exrs.  (6  Am.  Ed.), 
*1861,  and  notes,  citing,  among  other  authorities,  Munroe  v. 
HolmeSy  13  Allen,  109,  in  which  Judge  Hoar  said:  "An  admin- 
istrator is  not  obliged  to  incur  expenses  beyond  the  means  which 
are  placed  in  his  power  to  discharge  them,  and  he  may,  and  usually 
does,  protect  himself  by  not  permitting  the  estate  to  become  his 
debtor.  But  circumstances  may  exist  in  which  it  is  certainly  not 
wrong  in  him,  although  it  may  not  be  a  positive  duty,  to  make 
advances  for  the  benefit  of  the  estate  which  he  administers  ;  and 
when  by  his  death  or  removal  he  may  be  unexpectedly  deprived 
of  the  power  to  reimburse  himself  for  these  advances,  when  they 
have  been  made  in  good  faith  and  for  the  benefit  of  the  estate,  we 
can  have  no  doubt  that  they  in  some  form  become  a  charge  upon 
the  estate  in  the  hands  of  the  succeeding  administrator,*'  &c.  In 
this  case,  the  administrator  died  many  years  ago,  leaving  the 
estate  in  an  unsettled  condition.  In  the  meantime,  the  war  and 
other  causes  may  have  rendered  unavailable  some  of  the  assets 
upon  which  he  had  a  right  to  rely  for  the  purpose  of  reimbursing 
himself.  We  concur  with  the  Circuit  Judge,  that  F.  B.  Worthy, 
as  executor  of  Henry,  the  administrator,  is  entitled  to  be  reim- 
bursed the  amount  which  he  was  in  advance  to  the  estate  of  his 
intestate,  Preston. 

It  is  urged,  however,  that  this  alleged  advance  had  never  been 
judicially  ascertained ;  that  there  could  be  no  judgment  binding 
the  estate  of  Preston,  for  the  reason  that  the  executor  of  Henry, 
the  administrator,  did  not  represent  the  estate  of  his  intestate, 
Preston,  and  no  administration  de  bonis  non  had  ever  been  ap- 
pointed. The  advance  claimed  could  only  be  made  to  appear  by 
an  accounting  of  the  estate  of  the  administrator  represented  by 
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F.  B.  Worthy,  as  executor.  That  accounting  was  taken  by  order 
of  the  court  first  in  the  Common  Pleas  and  afterwards  confirmed 
in  the  Probate  Court,  where  all  of  the  distributees  of  Preston 
Worthy  were  parties,  and  they  did  not  make  the  technical  objec- 
tion as  to  the  want  of  an  administrator  de  bonis  non.  Besides, 
the  view  taken  does  not  rest  on  the  judgment  as  a  lien,  but  simply 
upon  the  satisfactory  existence  of  such  advance,  like  a  note  called 
in  and  proved  against  the  estate  of  the  intestate,  and  properly 
brought  to  the  attention  of  the  court.  We  are  judicially  satisfied 
of  the  fact  that  such  advance  was  made. 

How  shall  this  charge  upon  the  estate  be  provided  for  ?  The 
personalty  is  primarily  liable  for  the  payment  of  all  the  debts  of 
the  intestate,  and  if  there  are  such  assets  available,  they  should 
be  first  applied  in  discharge  of  the  advance,  to  the  relief  of  the 
land.  If  the  administrator  had  lived  and  received  other  assets, 
he  would  have  had  the  right,  without  any  order  of  court,  and 
doubtless  would  have  exercised  it,  to  appropriate  the  first  passing 
through  his  hands  in  its  payment.  As  was  said  in  Lay  v.  Lay, 
supra:  "If  the  first  executor  had  remained  alive  and  received 
further  sums  of  money,  he  would  have  been,  in  the  ordinary  debit 
and  credit  account,  duly  credited  with  the  amount  previously 
overpaid.  He  would  thus  have  discharged  the  amount  received, 
and  could  only  be  called  to  account  for  having  distributed  un- 
equally, and  thus  preferred  some  of  the  legatees.'*  We  do  not 
see  why,  the  administrator  being  dead,  the  same  rule  should  not 
apply  to  his  executor.  If  there  are  assets  yet  to  be  realized,  they 
should,  if  available,  be  collected  and  applied  first  to  reimburse  the 
estate  of  the  administrator.  As  we  understand  it,  the  judgment 
for  $2,608.71  did  not  enter  into  the  accounting  of  F.  B.  Worthy, 
as  executor,  and  is,  therefore,  additional  assets.  If  that  judgment 
or  any  other  asset  is  available,  it  should  be  collected  and  applied 
to  the  said  advances.  But  if  that  judgment  cannot  be  realized  in 
whole  or  in  part,  and  there  are  no  other  available  assets,  then 
there  is  nothing  of  the  estate  left  but  the  "home  place/*  the  whole 
of  which,  not  Rebecca's  share  alone,  is  charged  with  the  said 
advances,  which  must  be  first  paid  out  of  the  proceeds  of  sale. 

Second.  Has  an  administrator,  as  to  a  judgment  against  a  dis- 
tributee for  purchases  at  his  sale  of  the  personalty,  any  right, 
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legal  or  equitable,  to  apply  the  share  of  that  distributee  in  the 
lands  of  the  intestate  in  preference  to  an  older  judgment  of  a 
stranger  against  the  distributee?  No  case  has  been  cited  deciding 
the  exact  point,  and  we  have  not  been  able  to  find  one  in  or  out 
of  the  State.  Both  the  real  and  personal  property  of  a  decedent 
may,  in  a  certain  sense,  be  called  '^his  estate/'  The  same  parties, 
as  heirs  or  distributees,  are  entitled  to  both,  and  we  can  appreci- 
atC'the  view,  that,  considering  the  estate  as  a  unit,  a  distributee, 
who  has  received  more  than  his  share  of  the  personalty,  should 
not  be  allowed  to  get  any  share  of  the  land  until  the  other  parties 
are  made  equal  to  him.  But  the  rules  applicable  to  the  two  kinds 
of  property  are  so  very  different,  that  in  practice  the  matter  is 
not  free  from  difficulty.  By  law,  the  legal  title  to  the  personalty 
passes  to  the  administrator,  who  is  charged  with  it  for  the  pur- 
poses of  administration  ;  while  the  land,  subject,  of  course,  to  the 
debts  of  the  intestate,  does  not  go  to  the  administrator,  but 
descends  directly  to  the  heirs.  The  duty  of  the  administrator  is 
simply  to  administer  the  personal  estate.  The  lands  are  not 
chargeable  to  him,  and  he  has  no  control  over  them  or  the  pro- 
ceeds of  their  sale.  It  is  true,  that  if  there  is  a  deficiency  of 
assets  for  the  payment  of-  debts,  the  lands  also  are  made  assets 
for  that  purpose ;  but  that  can  only  be  done  in  the  particular 
manner  prescribed  by  law.  A  debt  for  the  personalty  is  not  a 
debt  of  the  ancestor,  but  of  the  administrator,  which  at  his  peril 
he  must  secure,  by  bond  or  otherwise,  without  the  least  regard  to 
the  fact  whether  the  purchaser  may  or  may  not  be  a  distributee 
and  entitled  to  a  share  of  the  lands. 

As  such,  the  administrator  has  no  control  over  the  land  or  its 
proceeds.  Keckeley  v.  Moore,  2  Strob.  Uq.j  23;  Uz  parte  Fob- 
tevy  Rice  Ch.j  19;  Oarlich  v.  Patterson,  Cheves  JEq,,  27;  Bafik 
v.  Inglesbt/y  Speer  Eq.,  400;  Mauldin  v.  Qossett,  15  S,  C,  676; 
Williams  v.  McCardell,  14  Id.,  221.  In  the  last  case  cited  it 
was  held  that,  ^^Where  a  distributee  receives  from  the  adminis- 
tratrix more  than  his  share  of  the  personal  estate  of  his  ancestor 
and  then  dies,  his  interest  in  the  ancestor's  real  estate  cannot  be 
subjected  exclusively  to  the  repayment  of  such  excess,  but  must 
be  applied  to  the  payment  of  all  his  debts  owing  at  the  time  of 
his  death,  including  such  over-payment,  in  the  order  prescribed 
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by  statute."  That  is  this  case  precisely,  except  that  there  the 
debtor  distributee  was  dead ;  but  we  are  not  able  to  see  what  dif- 
ference that  could  make  in  reference  to  liens  upon  the  property. 
If  the  right  contended  for  here — that  the  administrator,  as  credi- 
tor, can  absorb  the  whole  share  of  the  debtor  in  the  land  before 
other  creditors  get  anything — ^had  existed,  it  would,  as  it  seems 
to  us,  have  been  applied  in  that  case,  notwithstanding  the  death 
of  the  distributee.  Relying  on  the  bond  and  personal  security 
of  the  purchaser  according  to  the  terms  of  his  sale,  the  adminis- 
trator took  no  assignment  of,  or  lien,  upon  Rebecca's  share  of  the 
land;  and  we  cannot  clearly  see  how,  as  to  that  interest,  he  has 
any  higher  rights  than  other  creditors. 

We  think,  after  the  advances  to  the  estate  of  his  intestate  by 
the  administrator,  Henry  Worthy,  are  refunded  as  above  provided 
for,  that  the  share  of  Rebecca  in  the  remainder  of  the  "home 
place"  should  be  applied  as  follows:  first,  to  the  senior  judgment 
of  Cousar  &  Son,  reduced,  of  course,  by  all  proper  credits,  and 
without  prejudice  to  any  question  as  to  homestead  which  the  said 
Rebecca  may  make,  as  suggested  in  the  "Brief,"  but  upon  which 
the  Circuit  Judge  made  no  ruling ;  and,  second,  that  the  remain- 
der of  her  share,  as  well  as  that  of  her  late  husband,  her  surety, 
be  applied  towards  satisfaction  of  the  judgment  of  F.  B.  Worthy, 
executor,  against  Rebecca  Fendergrass  and  the  representative  of 
David  Fendergrass,  to  be  distributed  by  the  said  F.  B.  Worthy, 
executor,  among  the  distributees  of  Freston  Worthy,  excluding 
the  said  Rebecca,  who  received  in  discount  her  share  of  the  per- 
sonal estate. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  modified  so  as  to  conform  to  the  conclusions  herein 
announced,  and  in  all  other  respects  affirmed. 


SUTTON  T.  SUTTON. 


Where  a  judgment  creditor  agreed  to  compromise  his  judgment,  and 
then  assigned  it  to  one  who  made  the  payment  of  such  compromise,  the 
assignee  cannot  claim  a  greater  amount  from  the  judgment  debtor. 
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2.  Where  a  son  advances  money  to  pay  off  an  outstanding  judgment 
against  his  father  at  the  request  of  the  latter  and  with  the  creditor's 
consent,  he  becomes  equitable  assignee  of  the  judgment  to  the  extent 
of  his  payment  In  this  case  there  was  an  agreement  that  there  should 
be  an  assignment 

3.  When  a  tenant  in  common  is  entitled  to  reimbursement  for  improve- 
ments, stated.  Where  such  a  tenant  makes  improvements  which  add 
to  the  value  of  the  common  property,  and  at  the  same  time  is  charge- 
able with  rents  and  profits,  the  latter  should  be  credited  pro  tanto  with 
the  increased  value  due  to  the  improvements. 

Before  Kershaw,  J.,  York,  November,  1885. 

The  opinion  states  the  case. 

Mr.  C.  E.  SpenceVy  for  appellant. 

Mr.  a.  W.  S.  Hart,  contra. 

November  29,  1886.     The  opinion  of  the  court  was  delivered 

by 

Mr.  Justice  McGowan.  This  was  a  proceeding  to  partition 
real  estate  among  the  heirs  of  Jane  Sutton  under  the  following 
circumstances,  as  well  as  we  can  gather  them  from  the  argument 
and  "Brief**  in  manuscript.  It  seems  that  originally  the  land 
belonged  to  Jonathan  L.  Sutton  and  his  mother,  Mary,  as  tenants 
in  common.  On  March  8,  1867,  a  judgment  was  entered  against 
both  Jonathan  L.  and  his  mother,  Mary,  by  one  Youngblood,  as 
executor  of  Gillespie,  for  $978.34,  besides  interest  and  costs. 
This  judgment,  of  course,  was  a  lien  upon  the  whole  land,  the 
interest  of  Jonathan  L.  as  well  as  that  of  his  mother.  In  1872 
Mary,  the  mother,  died,  leaving  her  interest  by  will  to  Jonathan 
L.,  who  thereby  became  sole  owner.  He  made  efforts  to  have  the 
judgment  '^scaled,**  but  on  December  2,  1873,  he  was  declared  a 
bankrupt,  and  his  assignee  in  bankruptcy  conveyed  his  interest 
to  Erwin  &  Steele,  lien  creditors,  who  thereupon  gave  their  bond 
to  Jonathan  L.  to  execute  titles  to  him,  upon  the  payment  of  the 
purchase  price  agreed  upon.  In  1876  Jonathan  L.  died,  without 
having  paid  the  stipulated  amount  to  Erwin  &  Steele ;  and  in 
1878  they  sold  the  land  to  pay  their  claim.  At  that  sale  the 
land  was  bid  ofiF  by  Jane  Sutton,  the  widow  of  Jonathan  L.,  but 
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titles  were  made  to  J.  F.  Wallace  as  security  for  an  advance  made 
by  him  (as  we  suppose,  to  Erwin  &  Steele). 

On  February  14,  1874,  after  Jonathan  L.  Sutton  became  a 
bankrupt,  but  before  his  death,  the  distributees  of  Gillespie,  the 
owners  of  the  Youngblood  judgment,  through  their  attorney  in 
fact,  one  Garrison,  agreed  to  compromise  the  judgment  for  $800, 
^hich  was  considerably  less  than  its  face  value,  and  on  that  day 
they  gave  two  receipts,  one  to  Jonathan  L.  Sutton  for  $100,  and 
the  other  to  William  E.  Sutton  for  $60,  which  also  acknowledged 
that  he  (W.  E.  Sutton)  had  paid  previously  $400,  making  in  the 
aggregate  $560  paid  on  the  compromise,  and  leaving  unpaid  $240. 
William  E.  Sutton  paid  $460.  He  was  not  the  defendant  in 
execution,  and  really  it  does  not  appear  who  he  was,  except  that 
he  was  spoken  of  as  having  an  interest  in  the  land  ^Ho  the  extent 
of  one  seventh,"  and  we  suppose  he  was  a  son  of  Jane.  The 
judge  found  as  a  matter  of  fact,  that  this  money  was  paid  by  W. 
E.  Sutton  at  the  instance  of  the  bankrupt  debtor,  and  no  credits 
were  placed  on  the  execution,  but  loose  receipts  given. 

In  1877  the  balance  due  on  the  compromise  of  the  Youngblood 
judgment  had  grown  to  $326.60,  and  both  the  defendants  in  exe- 
cution, Jonathan  L.  and  Mary,  being  dead.  Garrison  was  about 
to  levy  on  the  land  for  the  balance,  when  William  E.  Sutton  again 
appeared  and  made  an  arrangement  with  one  B.  T.  Wheeler,  by 
which  he  (Wheeler)  paid  $326.50,  the  remainder  of  the  compro- 
mise, taking  from  the  judgment  creditor  a  general  assignment  of 
the  execution,  and  making  an  agreement  in  writing  with  the  said 
William  E.  Sutton,  that  as  soon  as  he  (Sutton)  refunded  to  him 
(Wheeler)  the  money  advanced  by  him,  with  the  stipulated  inter- 
est, &c.,  he  (Wheeler)  would  assign  the  execution  to  him.  The 
money  was  never  all  actually  paid,  but  William  E.  Sutton  paid 
^100  in  March,  1883.  Wheeler  was  made  a  party,  and  he  set 
up  the  judgment  to  recover  the  balance  due  him,  and  William  E. 
Sutton,  one  of  the  heirs,  claimed  to  be  the  owner  of  the  whole 
judgment,  subject  to  the  rights  of  Wheeler,  and  reduced  only  by 
the  amounts  actually  paid  by  J.  L.  Sutton,  $100;  and  he  also 
claimed  that  as  the  land  was  sold,  he  should  be  paid  $700,  the 
amount  added  to  the  value  of  the  land  by  improvements  made  by 
him  while  he  was  in  possession  of  the  land. 
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The  issues  were  referred  to  W.  B.  McCaw,  Esq.,  as  special 
referee,  who  substantially  denied  the  claims  of  W.  E.  Sutton, 
and,  on  the  contrary,  charged  him  with  $665.75  as  rents;  hold- 
ing that,  although  he  paid  out  of  his  own  money  $460,  for  which 
the  first  receipt  was  given,  it  was  done  voluntarily  without  the 
request  of  the  debtor,  and  without  an  assignment  or  promise  of 
an  assignment  pro  tanto  of  the  execution,  and  the  same  was  to 
that  extent  satisfied.  And  as  to  the  alleged  betterments  to  the 
land,  that,  although  his  improvements  had  added  to  the  value  of 
the  land  $700,  he  was  not  entitled  by  law  to  be  paid  therefor  by 
his  co-tenants.  The  cause  came  up  on  exceptions  before  Judge 
Kershaw,  who  confirmed  the  report,  except  in  two  particulars : 
first,  he  found,  overruling  the  referee  in  that  respect,  that  the 
$460  were  paid  by  William  E.  Sutton  on  the  compromise,  "at 
the  instance  and  request  of  J.  L.  Sutton,  the  defendant  in  execu- 
tion''; and,  second,  reducing  the  amount  for  which  William  E. 
Sutton  should  be  charged  with  rent  from  $661.75  to  $496.31. 

From  this  decree  William  E.  Sutton  appeals  upon  the  follow- 
ing grounds : 

I.  '*For  error  of  fact  in  not  finding  that  the  payment  of  $160 
by  William  E.  Sutton  upon  the  Youngblood  judgment  was  made 
in  pursuance  of  an  understanding  and  agreement  between  him 
and  J.  L.  Sutton,  the  judgment  debtor,  that  the  same  should 
stand  open  as  a  security  for  the  return  of  said  money  and  interest. 

II.  "For  error  of  law  in  not  holding  that  said  payments  made 
by  William  E.  Sutton  operated  as  a  purchase  of  said  judgment 
to  himself  as  security  as  aforesaid,  in  view  of  the  fact  found  in 
said  decree,  that  they  were  made  ^at  the  special  instance  and 
request  of  the  judgment  debtor.' 

III.  "For  error  of  law  in  not  adjudging  that,  at  the  time  of 
the  assignment  of  the  judgment  to  B.  T.  W^heeler  (procured  to  be 
made  by  the  said  William  E.  Sutton  after  the  death  of  the  judg- 
ment debtor),  there  remained  due  thereon  at  least  the  sum  of  $649, 
which  should  go  to  him  after  satisfaction  made  to  said  Wheeler. 

IV.  "For  error  of  law  in  not  holding  that  William  E.  Sutton 
is  at  least  a  creditor  of  the  judgment  debtor  to  the  amount  of  his 
payments  and  interest  thereon ;  and  that  he  should  be  reimbursed 
before  the  payment  of  any  sum  to  the  heirs  at  law. 
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V.  "For  error  of  law  in  holding  that  in  the  event  of  a  sale  of 
the  premises,  the  said  William  E.  Sutton  is  not  entitled  to  the 
value  of  his  improvements  (found  by  the  referee  to  be  ?700),  out 
of  the  proceeds  of  sale,  before  distribution  among  the  heirs,"  &c. 

The  exceptions  1,  2,  3,  and  4  make  the  point  that  William  E. 
Sutton,  having  an  interest  in  the  land  as  one  of  the  heirs,  having 
paid  $460  in  order  to  make  certain  of  the  compromise,  and 
Wheeler  having  agreed  with  him  that  the  judgment  should  be 
assigned  to  him  as  soon  as  the  advance  by  Wheeler  was  refunded, 
is  in  equity  the  owner  of  that  judgment,  and  entitled  to  set  it  up 
as  unpaid,  except  as  to  $100  paid  by  Jonathan  L.,  the  debtor. 
There  can  be  no  doubt  that  the  referee  and  Circuit  Judge  were 
right  in  holding  that  the  judgment  is  unpaid  to  the  extent  of  the 
Wheeler  balance,  and  stands  to  secure  that  advance,  for  it  was 
actually  assigned  for  that  purpose.  But  the  agreement  was  that 
it  should  secure  that  advance  first  and  then  be  assigned  to  William 
E.  Sutton,  and  the  question  arises  as  to  what  extent  the  said 
Sutton  should  be  allowed  to  set  up  the  judgment  as  still  unsatis- 
fied. The  judgment  on  its  face  has  no  credits,  b^ut  still  stands 
open  for  the  whole  amount.  We  do  not,  however,  think  that 
either  Wheeler  or  William  E.  Sutton  should  be  permitted  to  set 
it  up  for  more  than  $800.  The  original  creditor  agreed  to  reduce 
it  to  that  amount,  and  received  it.  He  then  assigned  it  in  gen- 
eral terms,  but  that  assignment  could  not  convey  any  higher 
interest  than  he  had,  which  was  already  reduced  to  $800 ;  and 
now  to  allow  William  E.  Sutton  to  set  it  up  for  the  whole  amount 
not  actually  paid,  would  be  to  undo  the  compromise,  or  rather 
allow  him  to  get  the  benefit  of  it,  and  in  doing  so  to  perpetrate  a 
fraud  not  only  on  the  original  creditor,  but  upon  the  other  heirs, 
his  brothers  and  sisters. 

But  why  may  not  William  E.  Sutton  set  up  the  judgment  to 
secure  the  money  actually  advanced  by  him,  to  "make  assurance 
doubly  sure"  as  to  the  compromise  ?  It  strikes  us  that  he  has  a 
strong  equity  to  do  so ;  that  the  circumstances  make  a  case  for 
the  application  of  the  doctrine  of  equitable  assignment.  It  is 
true  that  William  E.  Sutton  was  not  a  defendant  in  execution, 
and,  as  such,  bound  to  pay  it ;  but  he  was  in  no  proper  sense  a 
mere  stranger,  making  a  voluntary  payment  without  the  consent 


Digitized  by 


Google 


88  Sutton  v.  Sutton. 


Opinion  of  the  Court.  [26  S.  C. 


of  the  judgment  debtor  or  creditor.  On  the  contrary,  even  before 
the  death  of  his  father  and  mother,  he  had  a  prospective  interest 
in  the  land  liable  to  levy  and  sale  under  the  judgment,  and  he 
made  the  advances  with  the  consent  of  the  judgment  creditor  (see 
receipt),  and  at  the  instance  and  request  of  the  judgment  debtor, 
his  ancestor.  As  Mr.  Pomeroy  says:  "Under  some  circumstances, 
the  payment  of  the  amount  due  on  a  mortgage  [and]  judgment, 
"when  made  by  certain  classes  of  persons,  is  held  in  equity  to 
operate  as  an  assignment  of  the  mortgage.  By  means  of  the  pay- 
ment, the  mortgage  is  not  satisfied  and  the  lien  destroyed;  but 
equity  regards  the  person  making  the  payment  as  thereby  becom- 
ing the  owner  of  the  mortgage,  at  leost  for  some  definite  purposes, 
and  the  mortgage  as  being  kept  alive,  and  the  lien  preserved  for 
his  benefit  and  security.  This  equitable  result  follows,  although 
no  actual  assignment,  written  or  verbal,  accompanied  the  pay- 
ment, and  the  securities  themselves  were  not  delivered  over  to  the 
person  making  payment,  &c.  This  equitable  doctrine,  which  is 
a  particular  application  of  the  broad  principle  of  subrogation,  is 
enforced  whenever  the  person  making  the  payment  stands  in  such 
relation  to  the  premises  or  to  the  other  parties,  that  his  interests, 
recognized  either  by  law  or  equity,  can  only  be  fully  protected 
and  maintained  by  regarding  the  transaction  as  an  assignment  to 
him,  &c.  This  doctrine  is  not  admitted  in  favor  of  every  person 
who  pays  off  a  mortgage.  ♦  ♦  ♦  The  payment  must  be  made 
by  or  on  behalf  of  a  person  who  had  some  interest  in  the  premises, 
or  some  claim  against  other  parties,  which  he  is  entitled  in  equity 
to  have  protected.  A  mere  stranger,  therefore,  who  pays  off  a 
mortgage  as  a  purely  voluntary  act,  can  never  be  an  equitable 
assignee.  In  general,  where  any  person  having  a  subsequent 
interest  in  the  premises,  and  who  is,  therefore,  entitled  to  redeem 
for  the  purpose  of  protecting  such  interest,  and  who  is  not  the 
principal  debtor  primarily  liable  for  the  mortgage  debt,  pays  oflF 
the  mortgage,  he  thereby  becomes  an  equitable  assignee  thereof, 
and  may  keep  alive  and  enforce  the  lien  so  far  as  may  be  neces- 
sary in  equity  for  his  own  benefit;  he  is  subrogated  to  the  rights 
of  the  mortgagee  to  the  extent  necessary  for  his  own  equitable 
protection."  See  3  Fom.  Eq.  Jur.^  §§  1211,  1212,  and  author- 
ities  in  notes. 
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Besides,  when  the  money  was  paid  with  the  consent  of  both 
the  debtor  and  creditor,  it  seems  to  us  a  reasonable  inference,  and 
we  so  conclade,  that  there  was  an  understanding  between  the 
debtor,  Jonathan  L.,  and  William  E.,  that  as  soon  as  the  whole 
compromise  was  paid  the  judgment  should  be  assigned  to  William 
£.  to  secure  the  advances  made  by  him,  the  assignment  not  being 
made  at  the  time  for  the  reason  that  the  creditor  kept  it  to  enforce 
the  last  payment  on  the  compromise.  '  This  view  is  strengthened 
by  the  facts  that  the  advances  were  not  credited  on  the  execution, 
and  Wheeler  agreed  that  when  all  the  compromise  was  paid,  the 
judgment  should  be  assigned  to  William  E.,  for  the  purpose,  as 
we  suppose,  of  securing  the  advances  by  him,  whether  made  before 
or  after  the  death  of  his  ancestor;  which  advances  insured  the 
compromise  and  enured  to  the  benefit  of  the  heirs,  including  him- 
self. In  this  there  can  be  no  injustice  to  the  other  heirs,  for  the 
compromise  did  not  reduce  the  judgment  below  $800;  and  that, 
less  the  $100  paid  by  the  defendant  in  execution  himself,  is  all 
that  the  land  is  made  liable  for.  See  Carson  v.  Richardson^  3 
McCord,  628. 

Exception  5  complains  of  error  in  holding  that  in  the  event  of 
a  sale  of  the  property,  William  E.  Sutton  is  not  entitled  to  the 
value  of  the  improvements  put  upon  the  land  by  him,  although 
he  is  charged  with  rents  and  profits.  It  appears  by  a  number  of 
cases,  that  in  this  State  it  is  established  as  a  rule  that  a  tenant 
in  common,  who,  of  his  own  head,  improves  the  common  property, 
is  not  entitled  individually  to  compensation  therefor.  This  seems 
to  be  mainly  on  the  ground  that  he  could  at  any  time  have  par- 
tition, and  it  is  his  own  folly  to  improve  the  lands  of  others,  who 
may  dislike  the  improvements,  or  object,  as  some  judge  has 
expressed  it,  to  be  "improved  out  of  their  estates."  Thurston  v. 
Dickinson^  2  Rich.  JSjr.,  317;  Dellet  v.  Whitnery  Oheves  Eq.^ 
223;  Hancock  v.  Day^  McMulL  Eq.^  69;  Thompson  v.  Bosticky 
Id.y  79;  Corbett  v.  Laurens,  5  Rich.  Eq.^  314.  But  it  is  cer- 
tainly unjust  that  one  shall  be  enriched  at  the  expense  and  to  the 
injury  of  another,  and  there  are  several  well  established  excep- 
tions to  the  rule.  As  we  understand,  it  does  not  apply  where  the 
co-tenants  consent  to  the  improvements,  or  if  they  are  necessary 
for  the  use  and  enjoyment  of  all  the  co-tenants  {Buck  v.  Martin^ 
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21  S.  C,  692),  or  notably  when  the  improvements  are  made  bona 
fide  under  an  honest  conviction  of  exclusive  ownership  of  the 
land.  Scaife  v.  Thomson,  15  S.  C,  369.  In  the  latter  case, 
the  exception  is  nothing  more  than  a  particular  application  of  the 
broad  principle  of  "betterments"  recognized  by  our  law. 

It  is  not  claimed  that  this  case  falls  under  any  of  the  excep- 
tions above  indicated,  but  it  seems  to  us  when  one  of  the  co-ten- 
ants made  improvements  which  add  to  the  value  of  the  common 
property,  and  at  the  same  time  is  chargeable  with  rents  and  pro- 
fits, that  it  would  be  equitable  to  regard  the  rents  and  profits  as 
paid  and  discharged  pro  tanto  by  the  increased  value  which  may 
have  been  imparted  to  the  premises  by  the  improvements.  Judge 
Story,  in  his  Equity  Jurisprudence  (see  section  6566),  says :  "If 
improvements  have  been  made  by  one  tenant,  a  suitable  compen- 
sation will  be  allowed  him  upon  partition,  or  the  property  on 
which  the  improvements  have  been  made  shall  be  assigned  to 
him,*'  &c.  Our  courts  have  enforced  the  doctrine  that,  in  making 
partition,  the  improved  part  shall,  if  practicable,  be  assigned  to 
the  improving  tenant;  and  we  cannot  see  why  the  same  equity 
should  not  be  enforced  when  there  is  no  actual  partition,  but  the 
land  is  sold  for  division  of  the  proceeds.  There  may  possibly  be 
danger  in  allowing  it  to  the  full  extent  in  every  case,  for  the  rea- 
son that  the  improvements  may  not  be  desired  by  the  other  co- 
tenants,  who  should  not,  against  their  consent,  be  "improved  out 
of  their  estates.**  But  there  can  be  no  danger  of  that,  when  the 
improving  tenant  is  limited  to  the  amount  with  which  he  may  be 
chargeable  with  rents  and  profits  for  the  common  property.  In 
such  case  he  merely  discharges  the  rents  and  profits,  by  the 
increased  value  pro  tantOj  which  his  improvements  have  added  to 
the  common  property. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  modified  so  as  to  conform  to  the  conclusions  herein 
announced,  and  in  all  other  respects  be  afBrmed. 
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NORMAN  V.  NORMAN. 

1.  A  party  mortgaged  all  his  land  in  one  county,  and  subsequently  judg- 
ments were  entered  against  him,  after  which  a  lot  of  land  in  another 
county  was  purchased  and  deed  taken  by  his  wife,  who  mortgaged  this 
lot  as  additional  security  for  the  same  mortgage  debt.  Held,  that 
neither  the  judgment  creditors,  nor  the  purchaser  under  these  judg- 
ments, had  the  right  to  req^uire  the  mortgage  creditor  to  proceed  first 
against  this  lot  of  land  in  another  county  for  the  benefit  of  their  judg- 
ment liens. 

2.  A  purchaser  at  sheriff's  sale  buys  the  land  subject  to  the  lien  of  a  mort- 
gage older  than  the  judgments  under  which  the  sheriff  sold. 

3.  A  purchaser,  mistakenly  believing  that  a  judgment,  under  which  he 
purchased  at  sheriff's  sale,  was  older  than  a  mortgage  lien,  cannot, 
therefore,  be  relieved  of  his  bid  upon  the  ground  of  mistake  of  fact — 
the  mortgage  being  of  record.  Nor  can  he  be  relieved  upon  the  ground 
of  mistake  of  law. 

4.  But  the  purchaser  having  bid  the  full  unencumbered  value  of  the  pro- 
perty, has  an  equity,  that  the  surplus  proceeds  of  the  sale,  after  satis- 
fying all  the  judgments,  should  be  applied  to  the  mortgage  debt.  Mr. 
Chief  Justice  Simpson  dissenting. 

Before  Cothran,  J.,  Union,  March,  1884. 
The  opinion  fully  states  the  case. 

Mr,  David  Johnson^  /r.,  for  plaintiff. 

The  plaintiff  should  not  be  required  to  comply  with  his  bid, 
because  it  was  made  under  a  gross  mistake  and  misapprehension 
of  law  and  fact.  2  McCord  Oh.,  461;  2  Bail,  623;  1  Hill  Ch., 
250;  Bail.  Eq,,  605.  These  cases  are  not  overruled  by  4  Rich. 
JSq.,  353,  and  20  S.  (?.,  317.  See,  too,  4  Dana,  301;  3  B. 
Man,,  510;  21  Conn.,  139;  7  Ga.,  64;  6  Harr.  ^  J.,  500;  33 
Am.  Rep.,  471 ;  15  Id,,  184.  The  plaintiff  not  having  complied 
with  his  bid,  the  court  should  not  order  a  compliance  in  favor  of 
the  judgment  debtor.  Story  Eq.,  §  769;  Pom.  Eq.  Jur.,  §§  842, 
844,  860,  861,  1404,  1405;  Kerr  Fr.  ^  M.,  411;  57  N.  Y., 
165;  7  Wait  Act.  ^  Def.,  330;  12  Vcb.,  33.  The  Wellford  lot 
should  be  primarily  exhausted  by  the  mortgage.  SpeerEq.,  556; 
17  S.  a,  503. 
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Mr,  J.  S.  R.  Thomson^  contra. 

December  6, 1886.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  J.  Fincher  Norman,  William  H, 
Norman,  Elizabeth  HoUis,  and  James  T.  Bomar  were  tenants  in 
common  of  a  tract  of  land  in  Union  County,  known  as  the  old 
**Ja8on  Norman  tract,*'  the  interest  of  the  parties  being  as  fol- 
lows: J.  Fincher  Norman,  one-third ;  W.  H.  Norman,  one- third; 
Elizabeth  A.  Hollis,  one-sixth ;  and  James  T.  Bomar,  one-sixth. 
On  December  1,  1877,  James  T.  Bomar  mortgaged  his  one-sixth 
to  Layton  and  Gregory  for  $1,041.30,  and  the  mortgage  was  duly 
recorded.  A  part  of  the  money  borrowed  by  James  T.  Bomar 
from  Layton  and  Gregory  was  used  in  buying  the  Nesbitt  lands, 
which  were  afterwards  exchanged  for  a  lot  in  the  town  of  Well- 
ford,  Spartanburg  County,  and  at  the  request  of  James  T.  Bomar, 
the  title  was  made  to  Mary  M.  Bomar,  wife  of  the  said  James  T., 
^and  she  thereupon,  on  February  12,  1883,  executed  a  mortgage 

(of  the  same  to  Layton  and  Gregory  as  additional  security  for. the 
aforesaid  debt,  to  the  extent  of  $445.31.  James  T.  Layton  alone 
is  now  the  owner  of  the  debt  and  both  the  mortgages  to  secure  it. 
The  debt  on  February  27, 1885,  when  the  master  made  his  report, 
amounted  to  $863.81, 

After  the  mortgage  of  his  interest  in  the  Norman  land  was 
executed  by  James  T.  Bomar,  but  prior  to  that  of  the  Wellford 
lot  by  Mrs.  Bomar,  three  judgments  were  obtained  against  James 
T.  Bomar,  as  follows:  Nicholson  v.  Bomar,  for  $71.85,  June  11, 
1879 ;  Minter  v.  Bomar,  for  $329.36,  June  27,  1879 ;  and  Fos- 
ter &  Wilkins  v.  Bomar,  for  $171.08,  July  26,  1879.  Under 
/these  judgments  the  interest  of  James  T.  Bomar  in  the  Norman 
hand  was  levied  and  sold  by  the  sheriff  of  Union  County  on  sales- 
f  day  of  December,  1883.  At  that-time  the  judgment  of  Nichol- 
son had  been  assigned  to  the  plaintiff,  and  at  the  sheriff's  sale  he 
bid  off  the  interest  of  Bomar  at  the  price  of  $1,115.  But  sub- 
sequently, being  informed  that  he  had  bought  only  the  equity  of 
redemption  of  the  defenoa^t  in  execution,  subject  to  the  aforesaid 
mortgage  of  Layton,  he  refused  to  comply  with  his  bid,  and  insti- 
tuted these  proceedings  primarily  for  partition,  but  impleading 
also  the  mortgagee  (Layton)  of  the  interest  of  James  T:  Bomar 
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and  Mary  M.  Bomar,  who  executed  the  second  additional  mort- 
gage of  the  Wellford  lot  in  Spartanburg ;    and  praying  that  he  ti 
should  be  relieved  from  his  bid  at  sheriff's  sale,  on  the  ground  II 
that  '-he  believed  the  judgment  of  Nicholson  was  senior  to  the 
mortgage,  and  he  thought  a  clear  title  would  pass  by  the  sheriff's 
deed."    He  also  insisted  that  the  lot  in  Wellford,  covered  by  the 
second  mortgage  executed  by  Mrs.  Bomar,  should  be  first  sold  1 1 
and  the  proceeds  applied  to  the  mortgage  debt,  to  the  relief  of  |/ 
the  share  of  James  T.  in  the  Norman  land  covered  by  the  first 
mortgage  given  by  James  T.  Bomar. 

The  mortgage  creditor,  James  T.  Layton,  answered,  praying 
the  foreclosure  of  both  mortgages.  James  T.  Bomar  insisted  that 
the  plaintiff  should  be  required  to  pay  his  bid  to  the  sheriff  for 
the  interest  sold.  Mary  M.  Bomar,  living  in  Spartanburg  on  the 
Wellford  lot,  denied  that  she  was  a  proper  party  to  a  proceeding 
to  foreclose  the  mortgage  in  Union,  and  also  that  the  plaintiff  had 
any  cause  of  action  against  her,  and  that  his  complaint  as  against 
her  should  be  dismissed.  But  if  she  were  properly  before  the  court, 
the  mortgage  against  her  could  not  properly  be  enforced  until  the 
primary  security,  that  against  her  husband,  was  first  exhausted. 

It  was  referred  to  the  master,  James  Munro,  Esq.,  to  report 
the  testimony,  together  with  his  conclusions  thereon.  He  reported 
the  facts,  relieved  the  plaintiff  from  his  bid  at  sheriff's  sale  upon 
the  ground  of  "mistake  and  misapprehension,"  and  found  thatt  • 
the  lot  at  Wftlffcrd  ii\  ^^pf^rtmihiirg^  now  occupied  by  the  defen-ll 
dant,  Mary  M.  Bomar,  should  be  first  sold  upon  the  ground  thati' 
the  plaintiff,  as  execution  creditor,  having  oilly  a  lien  upon  the 
interest  of  Bomar  in  the  Norman  lands,  and  the  mortgagee,  Lay- 
ton,  having  two  securities  for  the  same  debt,  a  mortgage  upon  the 
Norman  land,  and  also  upon  the  Wellford  lot,  the  said  plaintiff 
has  an  equity  to  require  thg  mortgagee  to  exhaust  the  Wellford 
lot  to  thft^-ehef  of  the  Mormon  lapd.  Upon  exceptions  to  this 
report,  the  cause  came  on  to  be  heard  by  Judge  Cothran,  who 
held  that  Mrs.  Mary  M.  Bomar  was  '*not  a  proper  party  in  this 
suit  for  partition,  she  having  no  interest  in  the  subject-matter," 
and  dismissed  the  complaint  as  to  her.  He  also  held  that  "the 
share  of  the  defendant,  James  T.  Bomar,  in  tne  land  lying  in 
Union  County  is  first  liable  for  the  Layton  mortgage.     It  had 
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been  purchased  by  J.  Fincher  Norman,  and  the  satisfaction  of  the 
mortgage  out  of  said  share  would  be  with  the  property  of  said 
Norman,  and  entitles  him  clearly  to  the  right  of  subrogation 
against  James  T.  Bomar,  so  far  as  that  he  should  recover  from 
said  James  T.  Bomar  the  amount  paid  for  his  benefit,"  &c.  From 
this  decree  the  plaintiff,  J.  Fincher  Norman,  and  one  of  the  defen- 
dants, James  T.  Bomar,  appeal. 

Plaintiff's  Exceptions. — "Because  his  honor  erred  in  find- 
ing: 1.  That  Mary  M.  Bomar's  mortgage  of  the  lot  in  Spartan- 
burg was  additional  security  for  the  debt  due  by  James  T.  Bomar, 
and  that  the  agreement  at  the  time  was  that  said  lot  should  only 
be  liable  in  case  the  mortgaged  lands  in  Union  should  not  prove 
sufiicient  to  pay  the  debt. 

"2.  That  the  judgments  referred  to  in  said  decree  were  obtained 
subsequently  to  the  mortgage  of  Mary  M.  Bomar. 

"3.  That  Mary  M.  Bomar  *only  pledged  her  property  upon  a 
condition,  which  has  not  been  performed.* 

"4.  That  Mary  M.  Bomar  is  not  a  proper  party  to  the  action. 

*'5.  That  the  interest  in  the  land,  formerly  belonging  to  Bomar, 
be  first  applied,  as  far  as  necessary,  to  the  payment  of  the  mort- 
gage debt. 

"Because  his  honor  should  have  held : 

"6.  That  the  debt  due  to  Layton  by  Mary  M.  Bomar  was  a 
part  of  the  same  debt  due  by  James  T.  Bomar,  or  that  James  T. 
Bomar  was  surety  only  for  the  debt  of  Mary  M.  Bomar. 

"7.  That.the  mortgaged  premises  of  Mary  M.  Bomar  in  Spar- 
tanburg should  be  sold,  and  the  proceeds,  so  far  as  necessary  to 
pay  the  amount  of  the  mortgage  debt,  be  applied  to  the  payment 
of  the  mortgage  of  James  T.  Bomar  to  Layton,  before  any  part  of 
the  proceeds  of  the  Union  lands  should  be  applied  thereto. 

"8.  That  the  evidence  offered  to  prove  the  agreement  between 
Layton  and  Mary  M.  Bomar,  that  the  lands  in  Spartanburg 
should  be  liable  only  in  case  the  lands  in  Union  proved  insuffi- 
cient to  pay  the  mortgage  debt  of  James  T.  Bomar,  was  incom- 
petent and  irrelevant. 

"9.  That  the  alleged  agreement  (referred  to  in  exception  8) 
was  inoperative  and  void  as  to  the  plaintiff,  a  judgment  creditor 
of  James  T.  Bomar, 
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"10.  That  the  bidding  ofiF  of  the  interest  of  James  T.  Bomar 
in  the  Union  lands  by  the  plaintiff,  at  sheriff's  sale,  was  done 
under  such  mistake  and  misapprehension  of  law  and  fact,  that  it 
"was  inoperative  to  change  the  rights  of  the  parties." 

Exceptions  of  James  T.  Bomar. — "3.  That  his  honor  erred 
in  not  holding  that  J.  Fincher  Norman  was  bound  by  his  bid 
made  at  sheriff's  sale  of  the  property  in  dispute. 

*'2.  In  not  holding  as  matter  of  fact,  that  J.  Fincher  Norman 
had  full  knowledge  of  the  facts  and  law  at  the  time  of  said  sale, 
and  was  bound  to  comply  with  his  bid. 

"3.  In  not  holding  that  J.  Fincher  Norman  was  the  true  and 
lawful  purchaser  at  said  sheriff's  sale  of  the  said  James  T.  Bomar's 
interest  in  said  land. 

"4.  In  not  holding  that  the  master  erred  in  overruling  this 
defendant's  exceptions  to  testimony,  which  was  offered  to  show 
ignorance*  of  law  and  fact  on  the  part  of  J.  Fincher  Norman. 

"5.  In  not  holding  that  the  master  erred  in  allowing  testimony 
to  be  introduced  to  show  the  alleged  real  value  of  the  property 
bid  off  by  J.  Fincher  Norman. 

^^6.  In  not  holding  that  the  defendant  was  improperly  made  a 
party  to  this  action.  , 

^'7.  In  not  dismissing  the  complaint  with  costs  as  against  this 
defendant,"  &c. 

First.  As  to  the  mortgage  of  the  Spartanburg  lot  by  Mrs. 
Bomar.  Without  going  into  the  question,  whether  Mrs.  Bomar 
could  be  made  a  party  to  this  case  in  Union  to  foreclose  a  mort- 
gage upon  a  lot  in  Spartanburg,  upon  which  she  resides,  or  as  to 
the  admissibility  of  evidence  tending  to  show  that  when  her  mort- 
gage was  given,  it  was  upon  the  condition  that  the  land  mortgaged 
for  the  same  debt  in  Union  should  turn  out  to  be  insuflScient 
security  for  the  same  debt,  there  can  be  no  doubt  whatever  that 
the  3445.31,  secured  by  the  second  mortgage  in  Spartanburg, 
was  part  of  the  original  debt  secured  by  the  Union  mortgage  of 
James  T.  Bomar,  the  whole  of  which  debt  was  thereby  acknowl- 
edged to  be  the  debt  of  James  T.  Bomar.  This  original  Union 
mortgage  was  the  only  one  in  existence  when  the  judgments  were 
obtained,  and  afterwards,  at  the  instance  of  Layton  and  for  the 
purpose  of  securing  him  in  any  event,  the  wife  gave  the  Spartan- 
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burg  mortgage.     This  was  manifestly  cumulative  and  secondary, 
and  we  do  not  see  that  either  the  original  mortgagor  or  his  judg- 
ment creditor,  or  the  purchaser  at  sheriff's  sale,  has  any  such 
linterest  in  that  second  mortgage  as  to  make  it  discharge  even  pro 
Uanto  the  original  debt  and  mortgage  given  to  secure  it.     The 
judgments  under  which  the  land  was  sold  were  recorded  in  Union 
against  James  T.  and  not  Mary  M.  Bomar ;    and,  besides,  they 
were  all  older  than  the  second  mortgage,  and  the  purchaser  at 
^   the  sheriflF's  sale  took  the  property  unencumbered  by  that  mort- 
gage.    See  The  State  v.  Laval,  4  McCord,  342. 

It  may  be  possible  that  James  T.  Bomar  made  a  voluntary  gift 
to  his  wife  of  $445.30  of  the  money  for  which  he  gave  his  bond 
and  mortgage  to  Layton,  and  that  it  was  invested  in  the  Spartan- 
burg lot,  the  title  being  made  to  her;  yet,  upon  that  assumption, 
she  had  the  right  to  mortgage  the  land,  at  least  until  the  convey- 
ance was  set  aside  and  the  lot  declared  to  be  the  property  of  James 
T.  Bomar,  which  could  not  be  done  in  this  proceeding.  Consid- 
ering, then,  Mrs.  Bomar  as  a  person  distinct  from  her  husband, 
//her  mortgage  was  not  only  secondary  and  subject  to  the  older 
//judgments,  but  given  by  a  different  person,  and,  therefore,  not 
within  the  equity  rule  of  a  lien  upon  two  funds  or  pieces  of  pro- 
perty of  the  same  debtor.  See  Pomeroy  Eqxdty  Jurisprudence^ 
sections  642,  643,  and  1414.  We  cannot  say  that  the  Circuit 
Judge  committed  error  in  dismissing  the  complaint  as  to  Mrs. 
Bomar,  without  prejudice  as  to  the  rights  which  may  exist  as 
between  her  and  James  T.  Layton. 

Second.  As  to  the  bid  of  the  plaintiff  at  the  sheriff's  sale  under 
the  judgments.  It  is  well  settled  in  this  State  that  when  land  is 
sold  under  execution,  there  being  upon  it  the  lien  of  a  senior 
mortgage  not  foreclosed,  nothing  is  sold  but  what  for  convenience 
is  called  the  equity  of  redemption ;  or,  as  it  is  said,  ''the  pur- 
chaser buys  subject  to  the  senior  lien."  Thayer  v.  Sheriffs  2 
Bay,  171;  Ex  parte  City  Sheriff,  1  McCord,  399;  Phillips 
v.  Bond,  2  Id.,  382;  McClure  v.  Mounce,  Ibid,,  424.  So  well 
is  this  established,  that  if  the  senior  mortgagee  purchase  the  land 
himself  under  junior  judgments,  his  mortgage  debt  is  thereby 
extinguished.  Trimmier  v.  Vise,  17  S,  (7.,  499.  Where  the 
senior  lien  is  that  of  a  judgment  instead  of  a  mortgage,  the  rule 
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is  different.  In  that  case  the  purchase  money  is  applied  to  the 
liens  according  to  their  dates,  and  the  purchaser  takes  good  title 
to  the  property.  But  in  the  case  of  a  senior  mortgage  without 
proceedings  in  foreclosure,  there  is  no  process  in  the  hands  of  the 
sheriff,  and,  therefore,  the  bid  is  applied  only  to  the  executions, 
and  the  purchaser  takes  the  property  still  subject  to  the  mortgage 
lien — that  is  to  say,  he  must  pay  his  bid  and  the  mortgage  debt 
in  addition. 

It  is  easy  to  see  that  at  such  a  sale  one  not  familiar  with  this 
difference  between  the  lien  of  a  mortgage  and  a  judgment  might 
be  misled  into  bidding  the  full  value  of  the  property,  when  only 
the  equity  of  redemption  was  sold.  The  difference  in  the  liens  is 
not  obvious  to  any  but  a  lawyer,  and  it  is  urged  here  that  the 
plaintiff  bid  off  the  interest  of  Bomar  under  a  misapprehension, 
and,  therefore,  the  court  should  relieve  him  from  it : 

Firsty  on  the  ground  of  a  mistake  of  fact.  It  is  well  known 
that  there  is  no  warranty  at  a  sheriff's  sale.  There  is  here  no 
allegation  of  misrepresentation  or  fraud ;  and  we  can  conceive  of 
no  fact  in  the  case,  as  to  which  there  could  be  a  mistake,  except 
that  as  to  the  date  of  the  senior  mortgage.  The  evidence  indi- 
cates that  the  purchaser  knew  of  the  mortgage  and  its  date ;  but 
if  he  did  not,  it  was  mere  ignorance  upon  a  point  as  to  which  he 
might  have  informed  himself  by  consulting  the  record.  As  was 
said  in  the  case  of  McClure  v.  Mounce,  supra :  "It  was  argued 
that  the  purchaser,  by  this  mode  of  proceeding,  is  taken  in.  He 
thought  he  was  buying  the  fee.  This  is  the  common  lot  of  pur- 
chasers at  sheriff's  sales.  There  were  means  offered  to  the  pur- 
chaser, by  which  he  could  have  known  that  the  fee  was  not  sold, 
or,  at  all  events,  to  put  him  upon  the  inquiry,  viz.,  the  mortgage 
was  recorded." 

Second.  It  is,  however,  further  urged  that  there  was  such  a 
mistake  of  law  as  to  entitle  the  plaintiff  to  relief  from  his  bid. 
The  general  rule  certainly  is,  that  a  contract  cannot  be  vacated 
simply  on  the  ground  of  ignorance  of  the  law.  Ignorantia  juris 
non  ezcusat.  The  exceptions  to  this  common  law  rule  are  not 
only  few  in  number,  but  upon  close  examination  will  be  found  to 
have  in  them  something  peculiar.  It  is  true  there  are  some  cases 
in  this  State  in  which  a  distinction  was  drawn  between  mere 
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ignorance  and  mistake  of  law,  and  relief  given  in  the  cases  con- 
sidered as  falling  under  the  latter  class  of  mistake  of  law. 
Lowndes  v.  Chiaolm,  2  McCord  Ch,^  464;  Lawrence  v.  Beav^ 
bien,  2  Bail,  623.  But  it  seems  to  us  that  the  distinction  be- 
tween mistake  and  mere  ignorance  of  the  law  is  very  shadowy, 
or  at  least  not  always  apparent,  and  to  extend  the  doctrine  to 
cases  not  clearly  of  that  class  would  be  to  excuse  mere  ignorance 
of  the  law,  and  thus  tend  to  open  a  wide  door  to  perjury,  to  set 
afloat  all  rights,  and  in  fact  to  arrest  the  operation  of  law. 

In  this  case  the  plaintiff  testified :  "I  knew  that  there  was  a 
mortgage,  but  I  supposed  I  would  not  have  to  pay  it.  I  thought 
the  sheriff's  deed  would  convey  clear  title  to  the  land.  I  would 
not  have  made  a  bid  if  I  had  known  it  was  subject  to  the  prior 
lien  of  the  mortgage.  *  *  *  I  read  the  sheriff's  advertise- 
ment of  sale  before  buying ;  my  profession  is  that  of  a  physician  ; 
my  mistake  was  clearly  a  mistake  of  law,**  &c.  Doubtless  he 
thought  the  sheriff's  deed  would  convey  clear  title  to  the  land, 
but  he  took  no  counsel,  consulted  no  one,  was  in  no  way  misin- 
formed upon  the  subject,  but  acted  from  his  own  head.  It  seems 
to  us  that  this  was  a  case  of  mere  ignorance,  as  distinguished  from 
mistake.  We  can  see  nothing  to  distinguish  it  from  its  class. 
The  rule  as  to  the  lien  of  a  senior  mortgage  may  tend  to  mislead, 
but  it  has  been  long  established,  and  while  it  is  retained  as  the 
law,  the  court  must  enforce  it.  To  relieve  the  plaintiff  upon  the 
showing  made,  would  be,  in  effect,  to  abrogate  the  rule,  for  we 
have  little  doubt  that  every  purchaser  at  such  a  sale  could  and 
would  make  the  same  defence.  Notwithstanding  a  strong  sense 
of  the  hardship,  we  are  constrained  to  hold  that  the  bid  of  the 
plaintiff  at  the  sheriff's  sale  cannot  be  disregarded.  See  Keitt 
V.  Andrews,  4  Rich.  Eq,^  353 ;  Cuningham  v.  Vuninghaniy  20 
S.  (7.,  317. 

But  this  is  a  proceeding  on  the  equity  side  of  the  court,  in 
which  Layton,  the  mortgagee,  asks  for  the  foreclosure  of  his 
mortgage,  and  Bomar,  the  mortgagor,  claiming  that,  although  the 
bid  of  the  plaintiff  is  still  executory,  it  was  a  vaMd  agreement  to 
purchase,  prays  that  he  may  have  specific  performance  of  the 
same,  and,  all  the  parties  being  before  the  court,  such  decree  may 
be  made  as  will  do  complete  justice.     Moss  v.  BrattoUy  6  Rich. 
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Eq.^  8.  The  plaintiff  must  account  for  his  bid  of  $1,115,  but  as 
he  is  now  the  owner  of  all  the  judgments,  he  may  retain  as  much 
as  would  be  necessary  to  pay  them  all  in  full.  The  surplus  of  the 
bid  must  be  paid,  but,  under  the  circumstances,  and  especially  as 
the  land  at  the  sheriff's  sale  brought  its  full  value  as  if  unencum- 
bered, we  think  Lay  ton,  the  mortgagee,  as  against  the  mortga/^or,  ll 
Bomar,  has  an  equity  that  it  should  be  applied  on  the  mortgage  '^ 
debt  of  Bomar ;  such  equity,  however,  being  limited  to  the  case 
where  it  is  clearly  shown  that  the  land  brought  its  full  unencum- 
bered value  at  the  sheriff's  sale.  If,  after  such  application,  there 
should  still  remain  a  balance  of  the  mortgage  debt  unpaid,  that 
balance  is  a  charge  on  the  Bomar  interest  of  the  lands  in  the 
hands  of  the  plaintiff  purchaser.  If  such  balance  is  paid,  the 
plaintiff  to  have  in  the  partition  his  own  third  and  the  sixth  that 
formerly  belonged  to  Bomar.  But  if  such  balance  is  not  paid, 
the  interest  of  Bomar  purchased  by  the  plaintiff  to  be  sold  in 
foreclosure  of  the  mortgage  for  the  payment  of  the  same. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit be  modified  so  as  to  conform  to  the  conclusions  herein  an- 
nounced, and  in  all  other  respects  aflSrmed. 

Mr.  Justice  McIvbr  concurred. 

Mr.  Chief  Justice  Simpson.  I  think  the  proceeds  of  the 
sale  of  Bomar's  interest  in  the  Norman  land  should  be  applied  to 
the  judgments  against  Bomar,  and  if  there  be  a  surplus,  this 
should  belong  to  Bomar,  the  land  being  still  subject  to  Layton's 
mortgage.     In  the  other  points  I  concur. 


JOYNER  V.  SOUTH  CAROLINA  RAILWAY  COMPANY. 

1.  The  general  principled  of  law  applicable  to  cases  involving  the  negli- 
gent killing  of  stock  hy  railroad  trains,  and  the  rules  of  evidence  appli- 
cable thereto,  considered. 

2.  Where  the  plaintiff  proves  the  fact  of  the  killing  of  his  stock  by  a 
moving  train  of  cars,  he  thereby  raises  a  legal  disputable  presumption 
of  negligence  on  the  part  of  the  railroad  company,  which  presumption 
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is  not  affected  iy  the  mere  introduction  of  evidence  on  the  part  of  the 
company,  unless  such  evidence  is  sufficient  to  rebut  this  presumption 
by  making  out  affirmatively  a  case  of  accident. 

3.  Plaintiff  having  proved  ownership,  value,  and  the  fact  of  killing,  a 
motion  for  non-suit  was  properly  refused. 

4.  The  plaintiff  is  not  bound  to  prove  the  absence  of  contributory  negli- 
gence j  this  is  a  matter  of  defence  to  be  established  by  the  defendant. 

5.  The  character  of  a  railroad  company's  right  to  its  track,  and  whether 
stock  on  the  road  are  trespassing,  depend  upon  the  deed  or  other  instru- 
ment under  which  the  right  of  way  was  acquired. 

6.  The  trial  judge  committed  no  error  in  charging  "that  if  the  train  was 
running  at  a  lawful  rate,  and  had  the  customary  appliances  and  force 
of  train-men,  and  the  stock  when  seen  by  the  engineer,  or  might  with 
due  care  have  been  seen,  was  so  close  that  the  train  could  not  be 
stopped  in  time  to  avoid  striking  it,  then  the  plaintiff  cannot  recover." 

7.  Much  less  care  is  required  of  railroad  companies  in  providing  against 
stock  on  its  track  since  the  passage  of  the  stock  law  than  before  its 
passage. 

8.  Where  the  law  requires  a  railroad  company  to  provide  its  trains  with 
a  certain  number  of  brakes  and  brakemen,  it  will  be  presumed,  in  the 
absence  of  testimony,  that  the  company  had  complied  with  this  require- 
ment. 

9.  A  statute  providing  for  certain  accompaniments  to  passenger  trains 
and  to  freight  trains  does  not  apply  to  mixed  trains. 

10.  The  killing  being  proved,  the  law  presumes  negligence  until  the  con- 
trary is  shown,  and  this  rule  of  law  is  unaffected  by  the  recent  statutes 
requiring  stock  to  be  kept  enclosed. 

11.  An  unintentional  injury  may  be  the  result  of  negligence. 
Mr.  Justice  McIver  dissenting  in  part. 

Before  Kershaw,  J.,  Richland,  July,  1885. 

This  was  an  action  by  Marie  C.  Joyner  against  the  South  Caro- 
lina Railway  Company  to  recover  the  value  of  two  mules  belong- 
ing to  pLiintiff,  which  were  killed  by  a  mixed  train  of  the  defen- 
dant company  on  its  track  on  the  evening  of  November  17, 1884. 
The  plaintiff  proved  the  value  and  ownership  of  the  mules,  and 
the  fact  of  killing.  Defendant  moved  for  a  non-suit,  which  was 
refused,  and  then  introduced  the  testimony  of  the  engineer  and 
conductor  of  the  train  as  to  the  circumstances  of  the  killing.  It 
also  appeared  in  evidence  that  these  mules  were  not  in  any  pasture 
enclosure  when  killed. 

The  charge  and  refusals  to  charge  of  the  presiding  judge  are 
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stated  in  the  exceptions,  which  appear  in  the  opinion  of  the  court. 
The  verdict  was  for  defendant,  and  plaintiff  appealed. 

Mr.  Allen  J.  Green,  for  appellant. 

Mr,  John  C.  ffaskelly  contra. 

January  4,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  actibn  below  was  brought 
to  recover  the  value  of  two  mules  alleged  to  have  been  killed  by 
a  train  of  the  defendant.  The  case  was  heard  before  Judge  Ker- 
shaw and  a  jury  in  July,  1885,  the  defendant  obtaining  the  ver- 
dict. Both  sides  have  appealed — the  defendant  because  his  honor 
the  presiding  judge,  refused  a  motion  for  a  non-suit,  made  at  the 
close  of  the  plaintiff's  testimony ;  the  plaintiff  on  several  excep- 
tions alleging  error  in  the  charge  and  in  certain  refusals  to  charge. 
Before  stating  our  conclusions  as  to  these  various  grounds  of 
appeal,  we  deem  it  proper  to  notice  first  some  of  the  general  prin- 
ciples of  law  applicable  to  cases  like  the  one  at  bar,  as  we  under- 
stand them,  which  we  will  do  in  as  few  words  as  clearness  and 
distinctness  will  admit  of. 

The  gist  of  all  such  actions  is  negligence,  which  must  be  proved 
by  the  plaintiff  to  the  satisfaction  of  the  jury,  under  the  estab- 
lished rules,  before  a  recovery  can  be  claimed.  Now,  what  is 
negligence?  Negligence,  as  held  in  many  cases  and  as  laid  down 
by  all  text- writers  upon  the  subject,  is  defined  to  be  the  absence 
of  due  care.  What  is  due  care  ?  Due  care  is  a  relative  term, 
each  case  having  its  own  requirements  in  that  respect ;  or,  in 
other  words,  each  subject-matter  under  the  control  and  manage- 
ment of  a  person  having  its  own  demands  as  to  due  care.  Con- 
sequently, what  would  be  due  care  as  to  one  matter,  would  not 
necessarily  be  so  as  to  another.  On  this  account  it  has  been 
impossible  for  the  law  to  establish  any  precise  standard  or  legal 
definition  of  due  care  suited  to  every  case,  and  which  the  trial 
judge  should  deliver  to  the  jury  as  matter  of  law,  to  be  compared 
by  them  with  the  evidence,  so  as  to  reach  a  satisfactory  conclusion 
on  the  question  whether  or  not  due  care  is  absent  or  present  in  a 
special  case.     All,  therefore,  that  the  law  has  determined  as  a 
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general  rule,  and  all  that  the  judge  in  charging  upon  this  subject 
need  say,  is  that  the  presence  of  due  care  negatives  negligence, 
and  that  the  absence  of  such  care  constitutes  negligence,  or, 
rather,  affirms  its  presence,  the  jury  being  left  to  determine  for 
themselves  what  due  care  requires,  which  in  most  cases,  and  espe- 
cially in  all  matters  of  common  concern,  they  are  supposed  to 
know,  having  a  standard  in  their  own  minds  w  ith  which  they  can 
compare  and  consider  the  testimony.  In  other  cases  outside  of 
the  ordinary  concerns*  of  life,  and  even  in  any  case  we  suppose, 
if  thought  advisable,  the  testimony  of  experts  or  of  others  well 
informed  upon  the  subject  might  be  offered  by  either  party  to 
show  what  due  care  required  in  the  special  matter  before  the 
court,  and  for  the  information  and  guidance  of  the  jury. 

Now,  as  negligence,  which,  as  we  have  seen,  is  the  absence  of 
due  care,  is  the  gist  of  actions  like  the  one  below,  in  order  to 
recover  in  such  actions,  the  absence  of  due  care  must  be  proved 
by  the  plaintiff.  How  is  it  to  be  proved  ?  It  may  be  proved  by 
showing  the  existence  of  facts  and  circumstances  which  could  not 
have  occurred  if  due  care  had  been  present  or  had  been  exercised, 
and  if  such  proof  is  introduced  by  the  plaintiff,  his  case  is  made 
out,  unless  counter-testimony  sufficiently  strong  to  overthrow  the 
plaintiff  s  evidence  is  introduced  by  the  defendant.  And  we  may 
say  that  this  is  the  general,  and  perhaps  the  most  satisfactory, 
way  of  proving  negligence,  to  wit,  by  the  proof  of  facts  and  cir- 
cumstances of  a  character  which  could  not  have  existed  if  that 
due  care  had  been  exercised  which,  in  the  opinion  of  the  jury, 
founded  upon  their  own  knowledge  or  evidence,  as  the  case  might 
be,  the  matter  in  hand  required.  While  this  is  the  general  way, 
yet  can  it  be  said  that  this  is  the  only  w^ay  in  this  State  ? 

This  brings  us  to  Banner  b  Case  (4  Rick.,  330),  which  of  late 
has  become  so  prominent.  We  do  not  propose  to  discuss  this 
case,  or  to  examine  again  into  its  basis  or  foundation,  with  the 
view  to  test  its  correctness.  It  was  decided  in  1851,  and  it  has 
been  followed  and  affirmed  in  several  cases  since,  after  full  con- 
sideration of  the  principles  upon  which  it  was  originally  based — 
some  of  these  cases  reaching  down  to  a  very  recent  date,  due 
regard  being  had  in  their  adjudication  to  the  recent  acts  known 
as  the  "stock  law.**     Under  these  circumstances  we  must  regard 


Digitized  by 


Google 


JoYNER  V.  Railway  Company.  58 


Rep.]  April  Term,  1886. 


the  rule  laid  down  therein  as  the  settled  law  of  South  Carolina, 
at  least  as  long  as  these  cases  stand  unoverruled.  What  is  the 
rule  in  Danners  Case  ?  Briefly,  that  case  decided  that,  in  cases 
like  that  before  the  court,  evidence  by  the  plaintiff  that  his  cattle 
had  been  killed  by  a  railroad  train,  proved  by  legal  inference  the 
absence  of  due  care,  in  other  words,  the  presence  of  negligence — 
at  least  so  far  as  to  allow  the  plaintiff*  to  rest  and  to  await  the 
defendant's  testimony,  the  plaintiff  being  entitled  to  recover  unless 
the  defendant's  testimony  removed  or  overthrew  the  prim  2  fades 
thus  made  out  by  the  plaintiff.  It  was  a  judicial  determination 
of  the  effect  which  such  testimony  offered  by  the  plaintiff  should 
have  in  all  such  cases,  and  it  was  established  from  the  necessity 
of  the  case. 

To  state  the  rule  and  its  effect  somewhat  more  distinctly,  we 
may  say,  that  while,  as  a  general  rule,  the  plaintiff,  in  order  to 
establish  negligence  which  he  has  charged  and  which  is  the  gist  of 
his  action,  should  prove  the  existence  of  facts  and  circumstances, 
if  within  his  power,  sufficient  to  exclude  the  idea  of  due  care,  yet 
in  cases  like  that  below,  Danner's  case  has  established  the  prin- 
ciple (which  may  be  regarded  as  an  exception  to  the  general  rule), 
that  proof  of  the  single  fact  of  the  killing  of  plaintiff's  cattle  shall 
have  the  effect  in  the  first  instance  of  the  proof  of  all  the  facts 
necessary  to  show  negligence — the  court  in  that  case  determining 
not  that  the  plaintiff  could  recover  without  proving  negligence, 
or  that  it  was  the  duty  of  the  defendant  to  disprove  it  in  advance 
of  the  plaintiff  proving  it,  but  that  the  plaintiff's  evidence  was 
sufficient  prima  facie  to  establish  it. 

If  this  be  the  true  meaning  of  the  rule  in  Banner's  case  (and 
of  this  there  can  be  no  doubt),  then  it  must  be  conceded  that 
when  a  case  is  brought  under  that  rule  by  the  required  evidence, 
negligence  at.  once  attaches  to  the  defendant  by  presumption  of 
law.  The  question  now  arises,  how  long  is  this  prima  facie  pre- 
sumption to  remain,  and  to  what  extent  is  it  to  go?  Suppose  the 
defendant  in  reply  introduces  testimony  purporting  to  show  the 
attendant  facts  and  circumstances,  does  the  presumption  still 
remain  of  force,  until  it  is  determined  by  the  jury  that  these  facts 
and  circumstances  have  overthrown  it  by  establishing  the  presence 
of  due  care,  or  does  it  cease  ipso  facto  by  the  introduction  of  such 
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testimony,  leaving,  then,  the  question  of  negligence  to  depend 
upon  the  force  and  eflFect  of  such  testimony,  unaffected  by  such 
presumption?  In  other  words,  will  the  introduction  of  such  testi- 
mony by  the  defendant  expunge  the  presumption,  leaVing  the  case 
to  stand  upon  the  circumstances  thus  brought  to  light,  with  the 
onus  on  the  plaintiff"  to  prove  negligence  therefrom,  as  in  ordi- 
nary cases  ? 

We  think  that  when  once  this  presumption  is  established,  it 
remains  of  controlling  force  until  the  defendant's  evidence  over- 
throws it  by  showing  either  due  care,  unavoidable  accident,  or 
something  of  that  kind,  the  burden  to  show  which,  the  prima 
facie  case  of  the  plaintiff,  by  operation  of  the  rule  in  Danner*8 
case,  has  thrown  upon  the  defendant.  We  think  so,  for  several 
reasons.  In  the  first  place,  the  adverse  doctrine  would  completely 
emasculate  and  fritter  away  the  rule.  It  would,  in  effect,  over- 
rule by  implication  Danner's  case,  and  all  of  the  subsequent  cases 
on  the  same  line,  in  face  of  the  fact  that  we  have  expressly  de- 
clined to  interfere  with  said  rule.  True,  when  all  the  attendant 
facts  are  brought  forward,  they  will  show,  necessarily,  either 
negligence  or  the  absence  of  it,  and  in  such  case  the  presumption 
cannot  be  of  much  importance ;  but  who  is  to  say  whether  or  not 
all  the  facts  are  brought  to  light  in  a  given  case  ?  The  doctrine 
against  which  we  are  contending  is  that  the  rule  in  Danner*s 
case  applies  only  to  cases  where  the  defendant  introduces  no  evi- 
dence— makes  default ;  and  that  where  he  introduces  testimony 
in  his  defence,  whether  such  testimony  exculpates  him  or  not,  yet 
at  that  moment  and  by  that  means  the  presumption  is  expunged 
and  the  rule  avoided,  leaving  the  case  to  be  decided  by  the  facts 
as  presented,  regardless  of  the  presumption. 

If  this  were  the  rule,  how  easy  it  would  be  for  the  defendant 
in  every  case  to  escape  liability.  In  most  of  these  cases  the 
defendant  alone  knows  all  the  facts.  He  knows  the  favorable  as 
well  as  the  unfavorable  circumstances,  and  if.  he  can  remove  the 
presumption,  which  is  all  that  is  against  him  at  the  close  of  the 
plaintiff"s  testimony,  by  simply  entering  upon  his  defence,  whether 
he  makes  a  full  or  only  a  partial  disclosure  or  not,  of  course  he 
will  stop  short  of  inculpation.  And  who  can  say  that  he  has 
stopped  short  ?     Besides,  if  he  can  expunge  the  presumption  by 
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simply  offering  testimony  of  such  facts  as  he  may  choose  to  present, 
claiming  them  to  be  all  the  facts,  he  would  have  the  power  to 
determine  the  facts  upon  which  the  case  would  have  to  be  tried, 
with  the  opportunity  and  inducement  of  excluding  all  such  facts 
as  might  tend  to  inculpate  him,  thus  leaving  the  rule  in  Banner's 
case  inert  and  lifeless,  though  still  standing  in  our  decisions  as 
established  law. 

In  the  next  place,  while  it  is  admitted  that  the  presumption  in 
question  is  not  a  conclusive  presumption,  yet  we  think  it  is  a  pre- 
sumption belonging  to  that  class  known  in  the  law  as  disputable, 
and  in  our  opinion  it  is  governed  by  the  rule  which  has  been 
established  as  applicable  to  such  presumptions.  Now,  what  is 
that  rule?  In  Rapalje  ^  Lawrence  Law  Dictionary^  title  *'Pre- 
sumption,"  we  find  the  following :  "Presumptions  of  this  kind 
[disputable]  are  inferences  which  the  law  requires  to  be  drawn 
from  given  facts  and  which  are  conclusive  until  disproved  by  evi- 
dence to  the  contrary.  Thus,  an  infant  between  seven  and  four- 
teen is  considered  incapable  of  committing  a  felony,  but  evidence 
may  be  given  to  prove  a  felonious  intent.*'  Or,  as  Mr.  Greenleaf 
expresses  it:  "The  rule  in  this  class  of  presumptions  [disputable] 
has  been  adopted  by  common  consent  from  motives  of  public 
policy  and  for  the  protection  of  the  general  good,  yet  not  as  in 
the  former  class  [conclusive]  forbidding  all  further  evidence,  but 
only  excusing  or  dispensing  with  it  till  more  proof  is  given  on 
the  other  side  to  rebut  the  presumption  thus  raised.  *  *  * 
This  legal  presumption  is  to  be  regarded  by  the  jury  in  every 
case  as  matter  of  evidence,  to  the  benefit  of  which  the  party  is 
entitled.'*     1  Greenl  Evid.,  §  34. 

So  that  the  presumption  in  these  cases  being  a  legal  one,  drawn 
by  the  law,  can  be  removed  in  no  other  way  than  by  evidence 
sufficiently  strong  to  rebut  it.  When  the  defendant  offers  no  evi- 
dence, it  becomes  conclusive ;  when  the  defendant  offers  evidence 
which  not  only  fails  to  explain,  but  in  itself  shows  negligence,  of 
course  the  plaintiff  will  prevail.  But  if  defendant's  evidence  over- 
throws the  prima  fades  and  makes  out  affirmatively  a  case  of 
accident,  the  presumption  is  gone  and  the  plaintiff  must  fail. 
Suppose,  however,  the  evidence  of  defendant  proves  nothing, 
neither  negligence  nor  the  want  of  it,  can  it  be  said  that  the  mere 
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offering  of  that  evidence  will  remove  the  prima  fades  and  shift 
the  burden  of  proof,  making  it  necessary  for  the  plaintiff  at  his 
peril  to  show  negligence  by  affirmative  proof?  We  cannot  think 
so.  On  the  contrary,  we  think  the  proper  understanding  of  the 
rule  in  Banner's  case,  as  in  all  other  cases  of  legal  disputable  pre* 
sumptions,  is  that  it  remains  until  the  explanation  offered  is  strong 
enough  to  rebut  it  by  making  out  affirmatively  a  case  of  accident. 

The  opposite  interpretation,  which  limits  the  prima  fades  to 
cases  where  the  defendant  offers  no  evidence,  is  based  upon  the 
view  that  the  presumption  upon  which  the  prima  fades  rests  is 
only  raised  by  the  single  fact  of  the  defendant  offering  no  testi* 
mony,  and,  therefore,  when  evidence  is  offered,  there  is  no  pre- 
sumption, according  to  the  maxim,  cessante  ratione  cessat  ipsa 
lex.  If  this  assumption  was  true,  there  would  be  much  force  in 
the  argument.  But  we  do  not  agree  to  this  interpretation.  It  is 
true  that  in  some  of  the  cases  the  circumstance  of  the  defendant 
offering  no  proof  is  adverted  to  by  way  of  justifying  the  applica- 
tion of  the  rule  in  such  cases.  Biit  we  think  a  careful  reading  of 
the  cases  will  show  that  it  was  not  the  absence  of  testimony  sim- 
ply from  the  defendant  which  required  the  rule,  but  it  was  the 
absence  of  exculpating  testimony,  which,  if  it  existed,  the  defen- 
dant alone  had  the  power  to  produce,  as  it  was  not  supposed  that 
the  plaintiff  could  know  the  facts,  these  occurrences  frequently 
taking  place  in  the  night  time  and  in  unfrequented  places,  when 
no  one  is  present  except  the  employees  of  the  road,  the  necessity 
of  the  case,  therefore,  requiring  the  rule. 

That  we  thus  understood  and  interpreted  the  rule,  when  the 
recent  case  of  Jones  v.  (7.  ^  O-.  R.  R,  Co.  (20  Shandy  258)  was 
decided,  appears  from  the  following  language  used  therein,  to 
wit :  "The  rule  in  Banner's  case  required  the  judge  to  say  when 
the  killing  was  proved,  that  the  plaintiff  might  rest,  and  if  the 
defendant  failed  to  explain  this  killing  so  as  to  exculpate  the 
company  either  by  proof  that  the  killing  was  accidental,  unavoid- 
able, or  free  from  negligence,  then  the  fact  of  killing  with  the 
prima  fade  case  which  it  made  was  sufficient,  as  this  furnished 
all  the  proof  which  the  case  in  the  first  instance  required."  Nor 
was  this  in  any  way  modified  in  the  recent  case  of  Fuller  v.  P. 
R.  ^  A.  R.  R.  Co.,  24  S.  C,  132.     In  that  case  we  said:    "If 
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the  judge  had  been  requested  to  charge  that  upon  the  defendant 
introducing  evidence  to  explain  the  killing,  that  then,  whether 
the  presumption  of  negligence  arising  from  plaintifiF's  proof  of 
ownership  and  the  killing  was  overthrown,  would  depend  upon 
the  preponderance  of  the  evidence,  and  the  judge  had  declined  to 
80  charge,  the  appeal  would  be  sustained  ;*'  showing  clearly  that 
we  regarded  the  presumption  of  force  until  it  was  overthrown  by 
the  preponderance  of  the  evidence ;  that  having  once  been  raised 
under  Banner's  rule,  it  remained  until  removed  by  counter- proof 
overthrowing  it,  which  would  depend  upon  the  preponderance. 
And  this,  it  seems  to  us,  is  in  exact  accordance  with  the  law  laid 
down  by  our  old  court  in  Zemp  v.  Railroad  Co.  (9  Rich.,  84), 
Judge  Wardlaw  delivering  the  opinion,  in  which  he  said:  "I 
agree  entirely  to  the  principle  extracted  from  the  case  of  Hyeman 
V.  Tlie  Western  R.  /?.  Co.  (16  jBari.,  853),  that  *when  a  party 
(passenger)  is  injured  on  a  railroad,  there  is,  from  that  fact  alone, 
prima  facie  evidence  of  neglect  in  the  management  of  the  road, 
which  evidence  defendant  is  bound  to  rebut.  If  this  be  the  rule, 
and  I  am  sure  of  it,  how  would  this  case,  tested  by  it,  stand  V 
The  injury  is  abundantly  shown,  and  the  prima  facie  case  thus 
plainly  made  out.**  In  that  case  much  evidence  was  offered  by 
the  defendant,  but  the  prima  fades  was  not  rebutted.  True,  that 
was  a  case  of  a  passenger  injured,  but  upon  the  point  of  removing 
the  prima  fades,  we  do  not  see  how  it  can  be  distinguished  from 
a  case  of  cattle  killed  or  injured,  the  underlying  principle  being 
the  same  in  both  cases. 

Now,  let  the  exceptions  be  tested  by  the  principles  above.  And, 
first,  as  to  the  motion  of  non-suit  made  by  the  defendant.  The 
jadge  refused  this  under  the  rule  in  Danner's  case,  the  plaintiff 
having  closed  her  case  on  proof  of  the  killing  and  the  ownership 
of  the  mules  in  question.  Thete  certainly  was  no  error  in  this, 
as  it  cannot  be  contended  that  Danner's  case  was  not  in  point. 

The  plaintiff's  first  exception  is,  that  his  honor  erred  in  charg- 
ing the  jury  that  *'To  entitle  plaintiff  to  recover,  there  must  be 
evidence  that  the  stock  was  killed  by  reason  of  the  negligence  of 
the  defendant,  and  that  the  plaintiff  in  no  manner  contributed 
directly  to  the  injury."  Understanding  this  charge  to  mean  that, 
before  plaintiff  could  recover,  she  was  bound  not  only  to  establish 
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negligence  on  the  part  of  defendant,  but  also  to  prove  the  absence 
of  contributory  negligence  on  her  own  part,  we  think  the  charge 
as  to  the  latter  portion  was  error.  It  was  in  conflict  with  the 
cases  of  Carter  v.  C.  ^  (?.  R.  R.  Co.,  19  S,  C,  20;  Couch  v. 
Railroad  Co.,  21  Id.,  495,  and  also  with  the  general  doctrine, 
that  contributory  negligence  is  a  matter  of  defence  which  to  avail 
the  defendant  must  be  made  out  by  him. 

Second.,  "That  the  defendant  has  the  exclusive  right  to  its 
track  and  right  of  way,  and  if  the  stock  was  on  it  without  the 
permission  of  the  defendant,  it  was  trespassing."  The  character 
of  defendant's  right  to  its  track  and  right  of  way,  and,  as  an  inci- 
dent thereto,  whether  the  stock  was  trespassing,  would  depend 
upon  the  deed  or  other  conveyance  under  which  the  defendant 
was  using  the  same.  It  would  be  a  matter  of  construction,  and 
as  no  deed  or  conveyance  appears  in  the  *'Case,"  we  have  no 
means  of  determining  whether  this  exception  is  well  taken  or  not. 

Third.  That  his  honor  erred  in  charging,  *'That  if  the  train 
was  running  at  a  lawful  rate,  and  had  the  customary  appliances 
and  the  customary  force  of  trainmen,  and  the  stock  when  seen  by 
the  engineer,  or  might  with  due  care  have  been  seen,  was  so  close 
that  the  train  could  not  be  stopped  in  time  to  avoid  striking  it, 
then  the  plaintiff  cannot  recover."  In  this  his  honor  charges  as 
matter  of  law,  that  the  facts  mentioned  would  show  the  presence 
of  due  care,  thereby  negativing  negligence.  We  do  not  think  this 
was  error,  because,  while  it  is  true,  as  we  have  said  above,  that  as 
a  general  rule  what  constitutes  due  care,  as  well  whether  it  is 
absent  or  present,  must  be  left  to  the  jury  as  a  mixed  question  of 
law  and  fact,  and  while,  also,  the  law  having  given  no  better  defi- 
nition of  negligence  than  that  it  is  the  absence  of  due  care,  the 
judge  would  meet  his  duty  in  saying  that  much  and  no  more,  yet 
we  do  not  think  it  would  be  legal  error  for  a  Circuit  Judge  to 
state  to  the  jury  in  a  like  case  that  certain  facts,  if  proved,  would 
negative  negligence,  as  was  done  by  his  honor  below  in  the  lan- 
guage of  this  exception.     It  is,  therefore,  overruled. 

Fourth.  That  his  honor  erred  in  charging,  "That  much  less 
care  is  required  of  railroad  companies  in  providing  against  stock 
on  its  track  since  the  passage  of  the  stock  law  than  before  its  pas- 
sage."   We  think  this  was  in  accordance  with  the  recent  cases  of 
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Jones  V.  Railroad  Company^  Simkins  v.  Railroad  Company ^  and 
other  cases,  and  therefore  not  error. 

Fifth.  That  his  honor  erred  in  charging,  *'That  if  the  stock  was 
on  the  track  without  permission,  plaintifiF  cannot  recover  unless 
there  was  evidence  to  satisfy  the  jury  that  defendant  might  have 
avoided  the  accident  by  the  use  of  ordinary  care  and  prudence.** 
This,  if  it  be  the  law,  would  practically  abrogate  the  rule  in  Ban- 
ner s  case.  It  is  not  to  be  supposed  that  stock  has  ever  been,  or 
ever  will  be,  on  a  railroad  track  by  the  "permission*'  of  the  com- 
pany. No  doubt,  in  every  case,  when  on  the  track,  they  are  there 
without  "permission.*'  So  that  such  a  rule  would  require  the 
plaintiff  in  every  case  to  satisfy  the  jury  that  defendant  might 
have  avoided  the  accident  by  the  use  of  ordinary  care  and  pru- 
dence.    We  think  this  charge  was  error. 

Sixth.  That  his  honor  erred  in  charging,  "If  you  are  satisfied 
that  the  injury  did  take  place  as  alleged,  then  the  inquiry  will 
be,  was  the  injury  the  result  of  accident,  which  could  not  be 
avoided  by  the  use  of  due  care  on  the  part  of  defendant's  em- 
ployees ?  If  so,  the  plaintiff  cannot  recover.  If,  however,  the 
injury  did  take  place  as  alleged,  and  might  have  been  avoided  by 
the  use  of  due  care  by  the  defendant's  agents  or  servants,  the 
defendant  would  be  liable  unless  the  injury  was  the  result  of  the 
plaintiff's  negligence  or  misconduct.  If  the  stock  was  killed  as 
alleged,  but  was  on  the  lands  of  the  defendant  at  the  time  of  the 
injury,  and  it  has  not  been  shown  that  the  accident  was  the  result 
of  want  of  ordinary  care  and  prudence  on  the  part  of  defendant's 
servants,  the  plaintiff  cannot  recover.**  We  see  no  error  in  this, 
provided  that  due  weight  was  allowed  to  the  rule  in  Danner's 
case,  as  to  the  quantum  of  evidence  sufficient  to  establish  the 
absence  of  due  care  prima  facie^  and  also  the  force  and  effect  of 
such  prima  fades  as  laid  down  herein  above. 

Seventh.  Because  his  honor  erred  in  charging,  "If  there  was 
no  evidence  in  this  case  except  that  the  cattle  were  found  on  the 
railroad  under  such  circumstances  as  to  justify  the  belief  that  they 
were  killed  by  a  collision  with  defendant's  cars,  the  law  would 
presume  that  such  killing  was  the  result  of  negligence;  but  when 
the  facts  are  known  and  put  in  evidence,  there  is  no  presumption 
of  negligence,  but  the  jury  must  find  from  the  evidence  whether 
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or  not  there  was  negligence  on  the  part  of  the  defendant,  and  the 
burden  of  proof  is  on  the  plaintiff.  When  the  defendants  are 
guilty  of  negligence,  they  are  not  excused  from  liability  by  the 
contributory  negligence  of  the  plaintiff,  unless  that  negligence  by 
the  plaintiff  was  a  proximate  cause  of  injury.*'  So  much  of  this 
charge  as  held  that  when  the  facts  are  put  in  evidence  by  the 
defendant  the  presumption  of  negligence  arising  from  the  killing 
is  removed,  leaving  the  burden  upon  the  plaintiff  to  show  from 
the  evidence  independent  of  the  presumption  whether  or  not  there 
was  negligence,  we  think,  for  the  reasons  already  given,  was 
error,  but  in  the  remainder  of  this  portion  of  the  charge  we  con- 
cur. 

Exception  8  complains  that  his  honor,  the  Circuit  Judge,  failed 
to  apply  to  the  case  section  1499  of  the  General  Statutes,  which 
provides  that  good  and  sufficient  brakes  shall  be  attached  to  every 
passenger  car  and  to  all  freight  cars  except  four-wheeled  freight 
cars,  and  also  upon  every  passenger  train  trusty  and  skilful 
brakemen,  at  least  one  to  every  two  cars,  and  upon  every  freight 
train  one  to  the  last  car  of  such  train.  His  honor  said  as  there 
was  no  evidence  as  to  whether  the  freight  cars  were  four-wheeled 
or  not,  nor  whether  they  were  furnished  with  the  number  of 
brakes  required,  the  presumption  was  that  the  company  had  com- 
plied with  the  act.  This  was  equivalent  to  saying  that  if  a  com- 
plaint was  founded  on  the  fact  that  the  company  had  violated  the 
act  in  these  respects,  that  in  the  absence  of  proof  of  such  viola- 
tion, the  complaint  could  not  be  well  founded.  There  was  cer- 
tainly no  error  in  this. 

His  honor  further  said  that  the  train  being  a  mixed  one,  com- 
posed both  of  passenger  and  freight  cars,  he  was  unable  to  apply 
the  act  (in  so  far,  we  suppose),  as  it  required  brakemen  on  pas- 
senger trains  and  freight  trains  running  separately.  Therefore 
he  left  it  to  the  jury  to  determine  whether  the  train  was  provided 
with  the  usual  and  proper  appliances.  Inasmuch  as  the  act  on 
the  subject  of  brakemen  applies  in  terms  to  passenger  trains  and 
freight  trains  considered  separately,  we  do  not  see  how  it  could 
be  applied  to  a  mixed  train  like  the  one  in  question,  and,  not 
applying,  the  Circuit  Judge  was  not  in  error  in  ruling  that  the 
usual  and  proper  appliances  would  be  all  that  were  necessary. 
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The  plaintiff  made  three  requests  to  charge,  which  were  declined 
by  his  honor.  Ist.  The  killing  being  proved,  the  law  presumes 
negligence  until  the  contrary  is  shown,  and  this  rule  *'of  law  is 
unaffected  by  the  recent  statutes  requiring  stock  to  be  kept  en- 
closed." Under  Banner's  Case^  and,  also,  Jones'  and  Simkins' 
Cases,  supra,  and  Walker's  Oases,  25  S.  C,  142,  the  plaintiff 
was  entitled  to  this  charge. 

2nd.  *'When  it  is  doubtful  whether  an  injurious  act  was  negli- 
gent or  accidental,  the  jury  must  decide,  bearing  in  mind  that  it 
is  not  incumbent  on  the  plaintiff  to  negative  accident,  but  it  is 
incumbent  on  the  defendant  to  prove  it."  The  Circuit  Judge 
was  right  in  not  charging  this  request  as  made.  As  we  have 
already  said  in  all  of  these  cases,  the  gist  of  the  action  being 
negligence,  it  is  the  duty  of  the  plaintiff  to  prove  it,  and  this  may 
be  done  in  one  of  the  ways  mentioned  above,  to  wit,  either  affirm- 
atively, by  proving  facts  which  will  show  negligence,  or  pre- 
sumptively, by  the  rule  in  Danner's  case ;  and  until  he  makes 
out  a  case  sufficiently  strong  to  go  to  the  jury  in  one  or  the  other 
of  these  ways,  the  defendant  may  fold  his  arms.  But  such  a  case 
being  made  out,  the  defendant  must  by  his  evidence  negative  it, 
or  the  plaintiff  will  recover. 

3rd.  ^^To  maintain  the  defence,  that  the  killing  is  accidental, 
it  is  not  enough  to  show  that  it  was  unintentional,  but  it  must 
appear  to  have  occurred  unavoidably  and  without  the  least  fault 
imputable  to  the  person  who  does  the  injury."  In  so  far  as  the 
Circuit  Judge,  in  refusing  this  request,  thereby  impliedly  held 
that  an  unintentional  injury  could  not  be  a  negligent  one,  or 
rather  the  result  of  negligence,  we  think  it  was  error.  Such  a 
principle  would  prevent  recovery  in  almost  every  case,  as  doubt- 
less in  most  cases,  if  not  in  all,  where  injury  has  resulted  from 
railroad  trains,  it  has  been  unintentional. 

It  is  the  judgment  of  this  court,  that  the  judgment  below  be 
reversed,  and  the  case  be  remanded  for  a  new  trial. 

Mr.  Justice  McGowan  concurred. 

Mr.  Justice  McIvbr,  dissenting.  The  plaintiff  brought  this 
action  to  recover  damages  for  the  killing  of  two  of  her  mules  by 
the  train  of  the  defendant  company  on  November  17, 1884.    The 
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plaintiff,  after  offering  testimony  tending  to  show  that  the  animals 
were  killed  by  the  train,  closed  her  case,  without  offering  any 
testimony  tending  to  show  negligence  on  the  part  of  the  defen- 
dant, whereupon  the  defendant  moved  for  a  non-suit,  which  was 
refused.  The  defendant  then  offered  testimony  tending  to  show 
the  facts  and  circumstances  under  which  the  animals  were  killed, 
for  the  purpose  of  showing  that  there  was  no  negligence  on  the 
part  of  the  defendant,  and  for  the  purpose  of  showing  that  the 
mules  were  killed  outside  of  the  pasture  in  which  they  had  been 
placed,  and  from  which  they  had  escaped  by  reason  of  a  defective 
fence,  and  strayed  on  to  the  track  of  the  defendant  company, 
where  they  were  killed,  at  a  point  where  the  land  on  which  the 
track  was  located  did  not  belong  to  the  plaintiff,  and  was  not 
enclosed  in  the  pasture.  The  plaintiff  offered  testimony  in  reply, 
and  the  case  went  to  the  jury,  who  found  a  verdict  for  the  defen- 
dant, and  judgment  being  entered  thereon,  the  plaintiff  appeals 
upon  numerous  grounds  in  which  exception  is  taken  to  nearly 
every  proposition  contained  in  what  seems  to  be  the  carefully 
prepared  charge  of  the  Circuit  Judge,  set  out  in  the  "Case,'*  as 
well  as  to  his  refusal  to  charge  as  requested.  It  will  not  be  neces* 
sary  to  consider  these  grounds  in  detail,  but  only  to  determine 
the  material  questions  raised  by  them.  These  questions  are,  1st, 
as  to  the  application  of  the  rule  in  Banner  b  Case;  2nd,  as  to 
the  effect  of  the  stock  law ;  3rd,  as  to  the  instructions  given  to 
the  jury  in  regard  to  section  1499  of  the  General  Statutes. 

Judge  Kershaw,  before  whom  this  case  was  tried,  unquestion- 
ably recognized  the  rule  in  Danner*s  case,  as  it  was  only  upon 
that  ground  that  he  could  have  refused  the  motion  for  non-suit. 
But  in  addition  to  this,  when  he  said  to  the  jury,  "If  there  was 
no  evidence  in  this  case  except  that  the  cattle  were  found  on  the 
railroad  under  such  circumstances  as  to  justify  the  belief  that  they 
were  killed  by  a  collision  with  defendant's  cars,  the  law  would 
presume  that  such  killing  was  the  result  of  negligence,"  he  not 
only  recognized  but  explicitly  stated  the  rule  to  the  jury.  The 
real  complaint  is,  however,  that  when  he  added  the  following  lan- 
guage, "But  when  the  facts  are  known  and  put  in  evidence,  there 
is  no  presumption  of  negligence,  but  the  jury  must  find  from  the 
evidence  whether  or  not  there  was  negligence  on  the  part  of  the 
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defendant,  and  the  burden  of  proof  is  on  the  plaintiff,**  he  impro- 
perly restricted  the  application  of  the  rule. 

This  gives  rise  to  the  vital  question  in  this  case,  a  question 
-which  has  not  yet  been  distinctly  decided  by  this  court.  In  order 
to  determine  this  question  properly,  it  is  necessary  to  inquire  into 
the  nature  and  foundation  of  this  celebrated  rule.  That  it  is  sim- 
ply a  rule  of  evidence,  is  clear  from  the  language  used  by  Judge 
Frost  in  the  case  in  which  it  was  originally  propounded,  and  is 
made  more  manifest  by  the  following  language  used  by  the  Chief 
Justice  in  the  recent  case  of  Jones  v.  (7.  ^  G,  Railroad  Oom- 
pany,  20  S,  C,  at  page  254 :  "There  seems  to  be  some  misap- 
prehension as  to  the  real  point  decided  in  Banner's  case,  as  well 
as  to  the  principles  upon  which  it  rested.  The  court  did  not 
decide  that  railroad  companies  were  responsible  in  all  cases  where 
stock  were  killed  on  their  track,  whether  the  killing  was  wilful, 
negligent,  or  accidental,  nor  did  it  discriminate  between  slight, 
ordinary,  or  gross  negligence.  These  questions  were  untouched 
and  left  under  the  operation  of  the  common  law  rules  already 
established.  But  what  the  court  did  decide  was  rather  in  the 
nature  of  a  rule  of  evidence  than  otherwise,  determining  the  quan- 
tum of  testimony  which  might  carry  a  case  of  this  kind  to  the 
jury,  and  it  seems  to  have  been  founded  upon  what  the  court 
regarded  as  a  necessity  in  such  cases.  The  court  simply  held 
that  the  plaintiff  upon  proof  of  the  killing  might  rest ;  that  this 
would  make  out  a  prima  facie  case  of  all  that  was  necessary  to 
hold  the  defendant  responsible,  and  if  it  remained  unexplained, 
liability  attached.** 

This  is  apparent,  too,  from  the  nature  of  the  cause  of  action, 
one  of  the  essential  elements  of  which  is  the  defendant's  negli- 
gence, and  which  must,  therefore,  be  established  by  the  plaintiff 
in  order  to  entitle  him  to  recover.  The  test  of  this  is  that  a  fail- 
ure to  allege  negligence  in  the  complaint  would  be  fatal  on  demur- 
rer, as  the  complaint  would  fail  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  And  here  lies  the  difference  between  this 
action  and  an  action  to  recover  damages  for  a  trespass.  There, 
it  is  only  necessary  to  allege,  and,  of  course,  only  necessary  to 
prove,  the  act  of  violence  constituting  the  trespass  complained  of, 
and  any  matter  of  excuse  or  justification  relied  on  by  the  defen- 
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dant  is  a  matter  of  defence,  and  must  be  proved  by  him.  Here, 
however,  the  negligence  of  the  defendant  is  an  essential  element 
in  the  plaintiff's  cauge  of  action,  and  must,  therefore,  be  not  only 
alleged,  but  proved  by  him,  and  the  only  effect  of  the  rule  in 
Banner's  case  is  to  declare  what  shall  be  sufficient  prima  facie 
evidence  of  such  negligence  in  certain  cases.  It  certainly  never 
was  designed  to  impair  or  in  any  way  infringe  upon  the  well  set- 
tled and  time  honored  rule  that  he  who  alleges  must  prove,  and 
that  a  plaintiff  must,  therefore,  establish  by  legal  and  satisfactory 
evidence  all  the  essential  elements  of  his  cause  of  action. 

This  being  the  nature  of  the  rule,  the  next  inquiry  is  as  to  the 
foundation  upon  which  it  rests.  As  has  already  been  seen,  it  is 
founded  ypon  the  necessity  of  the  case.  Indeed,  it  would  be  diffi- 
cult to  find  any  other  foundation  upon  which  it  could  rest.  It 
can  scarcely  be  said  that  the  natural  and  reasonable  inference  is 
that  whenever  cattle  are  killed  by  a  railroad  train,  it  is  the  result 
of  negligence  on  the  part  of  those  in  charge  of  the  train.  When 
it  is  considered  that  a  collision  with  cattle  or  other  obstruction  on 
the  track  always  endangers  not  only  the  property  of  the  railroad 
company,  but  also  the  lives  of  its  employees  in  charge  of  the 
train,  it  would  seem  that  the  natural  and  reasonable  inference 
would  be  the  other  way,  and  that  the  natural  instinct  of  self-pre- 
servation would  pre-suppose  care  rather  than  negligence  on  the 
part  of  those  in  charge  of  the  motive  power  of  the  train.  Be  that 
as  it  may,  however,  the  authorities  clearly  show  that  this  rule  was 
founded  on  the  necessity  of  the  case,  arising  from  the  fact  that 
where  animals  are  killed  by  a  railroad  train,  the  owner  of  such 
animals  is  rarely  able  to  produce  witnesses  to  prove  the  circum- 
stances under  which  they  are  killed,  while  the  railroad  company, 
haying  the  control  of  their  employees  entrusted  with  the  manage- 
ment of  their  trains,  can  readily  produce  such  witnesses. 

To  use  the  language  of  Judge  Frost  in  the  case  of  Danner : 
'*That  the  company  did  not  produce  witnesses  to  show  how  the 
damage  occurred,  nor  explain  why  they  omitted  to  do  so,  tends 
to  induce  the  belief  that  they  could  make  no  defence.  They  had 
the  witnesses  under  their  control.  The  plaintiff  may  not  have 
been  present  when  his  cattle  were  killed,  and  may  not  be  able  to 
discover  who  were  the  persons  employed  on  the  train  when  the 
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damage  was  done.  When  a  party  is  charged  with  an  act  or 
declaration  which  may  subject  him  to  an  action,  and  does  not 
deny  it,  his  silence  is  construed  into  an  admission.  The  same 
construction  may  be  put  on  a  party's  omission  to  offer  testimony 
in  his  defence,  when  it  is  in  his  power  to  produce  the  witnesses 
who  might  exculpate  him.''  This  language  is  quoted  with  ap- 
proval by  the  Qhief  Justice  in  Jones  v.  (7.  ^.  ff.  Railroad  Corn- 
pant/,  20  S.  C.J  at  page  255,  and  to  it  is  added  these  words : 
*'This  was  the  principle  upon  which  the  case  (Banner's  case) 
turned,  to  wit,  the  fact  that  it  was  in  the  power  of  the  defendant 
alone  to  explain,  and  that  he  failed  to  attempt  it." 

Such,  then,  being  the  nature  and  foundation  of  this  purely 
artificial  rule  of  evidence,  it  would  seem  clear  that  it  is  only  appli- 
cable where  the  necessity  for  it  exists.  Cessante  ratione,  cessat 
ipsa  lex;  and  that  where,  as  in  this  case,  the  witnesses  who  were 
present  at  the  time  are  examined,  and  the  facts  and  circumstances 
under  which  the  animals  were  killed  are  in  testimony  before  the 
jury,  there  is  no  room  or  necessity  for  any  presumption,  and  the 
jury  must  determine  from  such  facts  and  circumstances  alone 
■whether  a  case  of  negligence  has  been  made  out. 

Indeed,  this  is  the  necessary  inference  from  the  terms  of  the 
rule  as  stated  in  the  cases.  In  Banner's  case  it  is  thus  stated  : 
*'The  point  is  whether,  when  it  was  proved  that  the  cattle  of  the 
plaintiff,  pasturing  on  his  own  land,  were  killed  by  the  passenger 
train  of  the  company  in  its  progress  along  the  track  of  the  road, 
and  the  particular  circumstances  of  the  destruction  were  not  dis- 
closed^  the  jury  might  infer  negligence  from  these  facts."  The 
rule  as  stated  in  Wilson  v.  Railroad  Company,  10  Rich,^  52,  is 
manifestly  taken  from  the  syllabus  of  Banner's  case,  and  not  from 
the  opinion  of  the  court  as  given  above,  and,  therefore,  requires 
no  further  notice.  In  Murray  v.  Railroad  Company^  10  Rich,^ 
227,  the  rule  is  not  formulated,  but  Judge  Wardlaw,  in  delivering 
the  opinion  of  the  court,  uses  this  language :  "The  court  acqui- 
esces, too,  in  the  reference  which  the  recorder  made  to  Banner's 
case,  for  the  presumption  which  arises  from  the  killing  of  the 
horse  by  a  train  of  cars,  established  and  unexplained,  and  for  the 
unfavorable  inference  raised  by  the  absence  of  all  the  defendant's 
agents  who  were  at  the  killing.    Negligence  rather  than  accident 
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is  shown  by  proof  of  damage  done  by  a  train,  when  nothing  more 
appears.'* 

In  Jones  v.  (7.  ^  (?.  Railroad  Company^  20  S.  (7.,  at  page 
254,  the  Chief  Justice,  in  commenting  upon  and  explaining  Ban- 
ner's case,  used  this  language :  *'The  court  did  not  hold  that  the 
proof  of  negligence  was  unnecessary,  or  that  it  was  not  incumbent 
upon  the  plaintiff  to  offer  such  proof,  but  it  held  -that  while  this 
fact  was  a  necessary  ingredient  in  the  liability  of  defendant,  yet 
the  proof  of  the  killing,  unexplained  by  the  circumstances  or  by 
the  testimony  of  the  defendant^  furnished  in  itself  sufficient  evi- 
dence of  the  presence  of  such  negligence  as  would  hold  the  defen- 
dant responsible.**  The  italics  used  in  the  foregoing  quotations 
are  not  employed  for  the  purpose  of  conveying  the  impression 
that  they  are  to  be  found  in  the  cases  from  which  these  extracts 
are  taken,  but  solely  for  the  purpose  of  indicating  what  language 
is  relied  upon  to  show  that  the  rule  has  always  been  confined  to 
those  cases  in  which  the  necessity  for  it  exists — that  is,  where  the 
fact  that  animals  have  been  killed  by  a  railroad  train  has  been 
proved,  and  nothing  more  ;  and  that  there  is  no  authority  for  its 
application  where  the  facts  and  circumstances  of  the  killing  are 
in  evidence,  from  which  the  jury  can  determine  whether  there 
was  any  negligence  on  the  part  of  the  defendant. 

Indeed,  it  is  difficult  to  understand  how  the  rule  could  be 
applied  to  such  a  case  without  not  only  utterly  disregarding  the 
foundation  upon  which  it  rests,  but  also  changing  its  very  nature, 
by  which,  in  a  certain  class  of  cases,  evidence  is  artificially  sup- 
plied in  the  absence  of  testimony  derived  from  the  usual  sources. 
For,  when  the  facts  and  circumstances  attending  the  killing  are 
put  in  evidence,  the  jury  must  undoubtedly  weigh  them  for  the 
purpose  of  determining  whether  there  was  any  negligence,  and 
how  such  facts  and  circumstances  are  to  be  compared  in  weight 
with  an  artificial  presumption — an  unknown  quantity — it  is  diffi- 
cult to  conceive.  The  only  way  such  a  presumption  could  oper- 
ate in  such  a  case  would  be  by  changing  the  burden  of  proof,  and 
this  would  be  in  violation  of  the  well  settled  rule  both  of  logic 
and  of  law,  that  he  who  affirms  must  prove,  and  would  not  only 
relieve  a  plaintiff  from  establishing  in  the  first  instance  one  of  the 
facts  material  to  his  cause  of  action,  by  testimony  drawn  from  the 
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usual  sources,  but  would  require  the  defendant  to  disprove  such 
fact. 

It  is  contended,  however,  that  the  foregoing  views  are  in  con- 
flict with  the  recent  decision  in  the  case  of  Fuller  v.  The  Port 
Royal  ^  Augusta  Railway  Company^  24  *S'.  (7.,  132,  and  it  can- 
not be  denied  that  some  of  the  language  used  in  that  opinion, 
when  looked  at  apart  from  the  question  made  in  that  case,  does 
appear  to  support  such  contention.  But  a  careful  examination  of 
that  case  will  show  that  the  point  there  decided,  which  alone  is 
authority,  is  not  in  conflict  with  the  views  above  announced.  In 
that  case  the  Circuit  Judge  was  requested  to  charge  the  jury, 
**That  when  the  plaintiff*  proves  the  ownership  and  the  fact  of 
killing,  he  makes  out  2^  prima  facie  case  and  negligence  is  pre- 
sumed; but  when  the  defendant  introduces  evidence  and  explains 
the  fact  of  the  killing,  the  plaintiff*  is  required  to  prove  by  a  pre- 
ponderance of  testimony  that  the  defendant  was  negligent ;''  and 
the  sole  question  presented  by  the  appeal  was  whether  the  judge 
erred  in  refusing  to  charge  as  thus  requested.  Now,  when  it  is 
considered  that  the  rule  is,  that  *'where  requests  are  made  for  the 
charge  of  the  judge  upon  propositions  submitted  as  a  whole, 
unless  they  are  correct  as  a  whole,  it  is  not  his  duty  to  disconnect 
them,  sustaining  such  as  are  sound  and  rejecting  such  as  are 
unsound.  He  is  to  consider  them  as  presented,  and  sustain  or 
reject  accordingly*'  {Gunter  v.  Graniteville  Manufacturing 
Company^  15  aS.  (7.,  443),  it  is  very  manifest  that  there  was  no 
error  in  refusing  to  charge  the  request  in  the  form  in  which  it 
was  presented,  as  it  implied  that  even  though  the  evidence  off*ered 
by  the  defendant  explanatory  of  the  fact  of  the  killing  might  of 
itself  show  negligence,  yet,  still,  the  plaintiff*  would  be  bound  to 
offer  evidence  to  prove  negligence. 

As  is  ^id  in  Fuller  s  Case:  "'If  the  appellant  had  called  upon 
the  presiding  judge  to  charge  that  in  case  the  explanation  dis- 
proved negligence,  then  the  presumption  could  have  no  avail,  but 
that  plaintiff* *s  case  should  then  depend  upon  the  preponderance 
of  his  evidence  weighed  with  defendant's  evidence ;  or  if  the  judge 
had  been  requested  to  charge  that  upon  the  defendant  introducing 
evidence  to  explain  the  killing,  that  then,  whether  the  presump- 
tion of  negligence  arising  from  plaintiff*'s  proof  of  ownership  and 
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the  fact  of  killing  was  overthrown  would  depend  upon  the  pre- 
ponderance of  the  evidence,  and  the  judge  had  declined  to  so 
charge,  his  appeal  would  be  sustained.  But  this  was  not  the 
request.  The  request  was,  that  in  every  case  where  the  defen- 
dant explained  the  killing,  whether  this  explanation  had  the  effect 
of  failing  to  exculpate,  or  exculpating,  or  inculpating  the  defen- 
dant, the  presumption  is  expunged  from  the  case,  and  that  the 
plaintiff  is  then  required  to  prove,  by  a  preponderance  of  testi- 
mony other  than  the  presumption,  that  the  defendant  had  been 
negligent.**  The  real  vice  in  the  request  was  that  it  went  too 
far,  and  covered  a  case  in  which  the  testimony  adduced  by  the 
defendant  might  itself  show  negligence;  and,  therefore,  as  it  could 
not  properly  be  charged  as  a  whole,  under  the  rule  above  stated, 
there  was  no  error  in  refusing  it  altogether. 

The  true  view  of  the  matter  is,  that  the  artificial  rule  of  evi- 
dence established  by  Danner's  case  can  only  be  available  in  the 
absence  of  testimony  derived  from  the  usual  sources,  but  where 
such  testimony  is  adduced,  then  the  jury  must  draw  their  conclu- 
sions from  that  testimoni/,  as  in  all  other  cases.  It  is  quite  clear 
that  Judge  Kershaw  instructed  the  jury  in  accordance  with  this 
view,  and  hence  there  was  no  error  on  this  point. 

2nd.  As  to  the  stock  law.  The  jury  were  practically  instructed 
that  since  the  enactment  of  that  law,  the  same  amount  of  care  is 
not  exacted  of  a  railroad  company  in  running  its  train  through 
unenclosed  lands  as  formerly,  for  the  very  obvious  reason  that 
now,  since  by  statute  it  is  made  unlawful  for  the  owners  of  cattle 
and  other  domestic  animals  to  suffer  them  to  roam  at  large  beyond 
the  limits  of  their  own  land,  those  in  charge  of  railroad  trains 
have  not  the  same  reason  to  expect  to  find  cattle  or  other  anitnals 
upon  the  track  running  through  unenclosed  lands  as  formerly, 
and,  therefore,  the  same  amount  of  care  is  not  required  to  avoid 
collisions  with  such  unexpected  obstructions.  In  this  there  was 
no  error.  On  the  contrary,  it  seems  to  be  in  accordance  with 
what  was  said  in  Simkins  v.  (7.  <f  Q-.  Railroad  Compang^  20 
S,  (7.,  at  page  265 :  '*It  should  be  observed  here,  however,  that 
negligence  is  a  relative  term,  and  its  existence  in  a  given  case 
depends  upon  the  requirements  of  the  occasion.  I  mean  to  say 
that  an  act  may  be  negligent  under  one  state  of  facts,  when  the 
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same  act,  under  a  diflferent  state  of  facts,  might  be  entirely  free 
from  negligence.  For  instance,  to  drive  a  wild  and  dangerous 
horse,  and  of  unusual  speed,  along  a  crowded  street,  with  hun- 
dreds of  persons  and  vehicles  on  the  way,  would  be  a  negligent 
act,  for  the  injurious  consequences  of  which,  if  any,  a  party  could, 
no  doubt,  be  held  responsible ;  but  to  drive  the  same  horse,  at  the 
same  speed,  along  an  unoccupied  street,  or  along  some  secluded 
road  in  one's  own  enclosure,  seldom  or  never  travelled  by  others, 
might  be  free  from  every  feature  of  negligence.  So,  too,  in  those 
counties  in  the  State  where  the  stock  law  has  not  become  the  law, 
and  where  cattle  are  at  liberty  to  roam  at  large  upon  railroad 
tracks  and  elsewhere,  at  will,  for  a  train  of  cars  to  dash  forward, 
without  the  precaution  which  should  be  observed  in  such  cases, 
might  be  negligent ;  whereas  the  same  train,  going  at  the  same 
speed,  and  without  the  same  precaution,  in  the  counties  where 
the  stock  law  has  been  adopted  and  where  the  railroad  employees 
had  no  thought  that  cattle  would  be  found  on  the  track,  would 
not  be  a  negligent  act.*' 

Whether  it  was  a  trespass  for  the  mules  of  the  plaintiff  to  go 
upon  the  unenclosed  track  or  right  of  way,  beyond  the  limits  of 
the  plaintiff's  land  and  outside  of  the  enclosed  pasture  in  which 
they  had  been  placed,  in  such  a  sense  as  would  have  justified  the 
railroad  company  in  taking  up  the  animals  and  exacting  from  the 
owner  the  penalties  provided  by  the  stock  law,  is  an  immaterial 
inquiry  in  this  case.  In  fact,  it  is  not  material  to  inquire  as  to 
whether  the  mules  were,  in  any  sense,  trespassing  on  the  railroad 
track,  for  the  jury  were  not  instructed  that  the  fact  that  the  mules 
were  trespassing  would  relieve  the  defendant  from  liability  unless 
gross  negligence  was  established,  as  was  insisted  upon  in  the  case 
of  Simkins,  supra^  and  in  the  case  of  Jones,  supra.  On  the  con- 
trary, the  jury  were,  in  effect,  told  that  even  if  the  animals  were 
trespassing,  the  defendant  would  be  liable  if  the  injury  resulted 
from  the  want  of  ordinary  care  on  the  part  of  the  servants  of  the 
company;  and  this  was  in  accordance  with  the  rulings  in  the  two 
cases  just  cited. 

3rd.  As  to  the  instructions  given  to  the  jury  in  regard  to  sec- 
tion 1499  of  the  General  Statutes.  In  the  absence  of  any  evi- 
dence tending  to  show  a  failure  on  the  part  of  the  company  to 
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comply  with  the  requirements  of  that  section,  it  is  diflScult  to 
understand  how  the  Circuit  Judge  could  have  properly  instructed 
the  jury  otherwise  than  he  did  do.  Where  an  attempt  is  made 
to  hold  a  party  liable  for  a  failure  to  comply  with  the  provisions 
of  a  statute,  surely  some  evidence  tending  to  show  such  failure 
should  be  offered.  Otherwise,  the  court,  contrary  to  well  recog- 
nized principles,  would  be  asked  to  presume  that  a  person  has 
violated  the  law. 

The  requests  to  charge  must  be  considered,  not  as  abstract  pro- 
positions, but  with  reference  to  the  case  as  made  by  the  evidence. 
So  considered,  under  the  views  hereinabove  taken,  they  were 
properly  refused. 

The  question,  whether  the  non-suit  was  properly  refused,  though 
argued  here,  is  not  properly  before  the  court.  The  defendant 
does  not  appeal,  and  it  does  not  appear  in  the  "Case'*  that  any 
exception  was  taken  to  the  refusal  of  the  motion.  It  may,  how- 
ever, be  added  that,  under  the  rule  in  Danner's  case,  the  motion 
was  properly  refused,  for  when  the  motion  was  made,  no  testi- 
mony as  to  the  facts  and  circumstances  attending  the  killing  of 
the  mules  had  been  offered,  and  in  that  condition  of  things  the 
rule  was  applicable. 

For  these  reasons  I  am  unable  to  concur  in  the  conclusion 
reached  by  the  majority  of  the  court. 

New  trial  granted.* 


GEISER  MANUFACTURING  CO.  v.  SANDERS. 

The  defendant  not  being  a  remdent  of  the  county  in  which  he  was  sued, 
the  Court  of  Common  Pleas  for  that  county,  while  without  jurisdiction 
to  try  the  cause  on  its  merits,  had  the  right  to  order  its  removal  to  the 
proper  county. 

Before  Aldrich,  J.,  Chester,  October,  1886. 

The  opinion  states  the  case. 


*  This  completes  the  cases  of  April  Term,  1886. 
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Messrs,  Henry  ^  Gage,  for  appellant. 

JUr.  W.  A,  SanderSj  contra. 

February  4,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  action  in  this  case  was 
commenced  in  Chester  County,  the  defendant  at  the  time  residing 
in  York  County.  On  the  call  of  the  case  in  its  order  in  Common 
Pleas  Court  for  Chester  County,  October,  1886,  the  plaintiff's 
attorneys  moved  that  it  be  transferred  to  York  County  for  trial, 
without  prejudice  to  defendant's  plea  to  the  jurisdiction  of  the 
court,  it  being  admitted  that  the  defendant  lived  in  York  County 
at  the  commencement  of  the  action.  This  motion  was  refused  in 
an  order  as  follows:  **It  appearing  that  the  court  has  no  jurisdic- 
tion," ^^ Ordered^  that  the  complaint  be  dismissed  with  costs." 
The  plaintiff  appealed  on  the  ground  that  it  was  error  to  refuse 
the  motion  to  transfer,  and  in  dismissing  the  complaint  with  costs. 
As  this  is  the  only  question  raised  in  the  appeal,  a  statement  of 
the  facts  alleged  in  the  complaint  and  of  the  issues  involved  is 
not  necessary. 

There  is  no  doubt  that  the  court  in  Chester  was  without  juris- 
diction to  hear  this  case  on  its  merits,  it  being  admitted  that  the 
defendant  resided  in  York  County  when  the  action  was  instituted, 
but  the  motion  to  transfer  to  the  proper  county  did  not  involve 
the  trial  of  the  cause,  nor  was  it  necessary,  in  order  to  hear  that 
motion,  for  the  court  to  assume  jurisdiction  of  the  cause  itself. 
The  code  provides  for  the  removal  of  causes  from  one  county  to 
another  where  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county  (section  147),  and  it  thereby 
invests  the  court  in  the  county  where  it  has  been  mistakenly 
brought  with  jurisdiction  of  the  question  of  removal,  although  it 
has  no  jurisdiction  of  the  action  itself.  Otherwise,  as  was  said  in 
Steele  v.  Exum^  there  was  no  necessity  for  this  section,  147 : 
because,  if  this  power  can  be  denied  and  defeated  on  the  ground 
that  the  court  had  no  general  jurisdiction  of  the  case  as  a  whole, 
when  could  section  147  ever  apply,  and  under  what  circumstances 
could  the  power  therein  expressly  conferred  be  exercised  ?  Steele 
V.  Exum.  however,  is  directly  in  point,  and  we  need  do  no  more 
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than  refer  to  it.  22  S,  (7.,  278.  As  we  understand  the  order  of 
his  honor,  the  motion  to  transfer  was  refused  because,  in  his  judg- 
ment, the  court  in  Chester  ''had  no  jurisdiction  in  the  case,"  and 
consequently  that  he  could  not  hear  the  motion,  and  it  was  on 
that  ground  that  the  complaint  was  dismissed.  Under  Steele  v. 
Exum^  supra^  this  was  error. 

It  is  the  judgment  of  this  court,  that  the  order  below  be  re- 
versed, and  the  case  be  remanded. 


RUSH  V.  WARREN. 


1.  The  right  of  parties  as  heirs  at  law  to  assert  their  title  to  real  estate 
descended,  and  as  distributees  to  have  an  accounting  oi  the  adminis- 
tration of  the  personal  estate,  is  distinct  and  presents  separate  causes 
of  action.  Being  united  in  one  complaint,  the  Circuit  Judge,  after 
sustaining  a  plea  to' the  jurisdiction  as  to  the  land  involved  (it  being 
situate  in  another  county),  did  not  err  in  retaining  the  complaint  upon 
the  cause  of  action  against  the  administrator. 

2.  Where,  in  action  for  account,  defendant  pleaded  in  bar  a  former  ac- 
counting, and  all  the  issues  of  law  and  fact  were  referred  to  the  master, 
this  plea  in  bar  was  a  matter  to  be  determined  by  the  master. 

Before  Witherspoon,  J.,  Kershaw,  February,  1885. 

The  appeal  was  from  the  following  Circuit  decree  : 
The  cause  was  heard  upon  the  report  of  the  master  and  plain- 
tiffs' exceptions  thereto.  Upon  notice  before  the  hearing,  the 
defendant  could  have  required  plaintiffs  upon  motion  to  state 
severally  and  distinctly  the  cause  of  action  as  well  as  to  make  the 
pleadings  more  definite  and  certain.  This  was  not  done,  the 
defendant  preferring  to  rely  upon  a  plea  (I  understand,  an  oral 
demurrer)  to  the  jurisdiction  of  the  court.  I  do  not  understand 
that  any  objection  was  interposed  to  the  improper  joinder  of 
action.  The  question  of  jurisdiction  was  properly  sustained  by 
the  master,  but  he  erred  in  dismissing  the  entire  complaint,  as  it 
does  not  appear  that  the  court  had  no  jurisdiction  to  require  the 
defendant,  as  executrix,  to  account. 
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It  may  be  that  defendant's  plea  of  res  adjudicata  will  defeat 
plaintiffs'  riglit  to  require  the  defendant,  as  executrix,  to  account, 
but  this  point  has  not  been  heard  or  determined  by  the  master, 
and  the  cause  must  be  recommitted  to  the  master,  under  the  order 
of  reference,  to  require  the  defendant,  as  executrix  of  John  War- 
ren, to  account,  if  she  be  liable  to  account. 

It  is  therefore  ordered  and  adjudged,  that  so  much  of  the  mas- 
ter's report  herein  be  confirmed  as  sustains  defendant's  demurrer 
to  the  jurisdiction  of  the  court  to  set  aside  the  conveyance  of  land 
situated  in  Fairfield  County,  but  that  so  much  of  said  report  as 
dismisses  plaintiffs'  complaint  be  overruled,  and  that  plaintiffs' 
second  exception  on  this  ground  be  sustained. 

It  is  further  ordered  and  adjudged,  that  the  above  entitled 
cause  be  recommitted  to  the  master  for  Kershaw  County,  to  hear 
and  determine,  under  the  order  of  reference  in  this  case,  plain- 
tiffs' right  to  require  the  defendant,  Sarah  E.  Warren,. as  execu- 
trix of  John  Warren,  to  account  to  plaintiff  for  the  administration 
of  the  personal  estate  of  James  Levi  Moore,  deceased. 

Defendant  appealed  upon  the  following  exceptions : 

I.  Because  his  honor  erred  in  overruling  the  report  of  the  mas- 
ter in  dismissing  the  complaint. 

II.  Because  his  honor  should  have  held  that  when  the  plea  to 
the  jurisdiction  was  sustained,  there  was  no  further  jurisdiction 
to  amend  the  complaint. 

III.  Because  his  honor  erred  in  not  holding  that  in  that  the 
complaint,  as  a  whole,  related  to  the  land  and  deed  in  contro- 
versy, it  could  not  be  amended  so  as  to  permit  an  accounting  by 
the  executrix  in  Kershaw  County,  without  making  a  new  cause 
of  action. 

IV.  Because  his  honor  erred  in  not  holding  that  the  prayer 
for  accounting  was  based  upon  the  actings  and  doings  of  defen- 
dant's testator  in  connection  with  said  land  in  Fairfield,  and,  as 
such,  the  case  could  not  be  tried  in  Kershaw  County. 

V.  Because  his  honor  erred  in  requiring  the  defendant  to 
account  before  the  master  for  the  actings  and  doings  of  her  testa- 
tor as  administrator  of  the  estate  of  Levi  Moore,  before  the  court 
had  determined  upon  the  defence  set  up  in  the  answer,  that  such 
accounting  had  been  had  in  the  life-time  of  said  testator  under 
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the  order  of  the  Court  of  Common  Pleas  for  Fairfield  County, 
and  all  matters  and  issues  relating  to  said  estate  between  plain- 
tiffs and  said  testator  fully  adjudicated  by  said  court. 

Mr,  A.  S.  Douglass^  for  appellant. 
Mr.  R,  A.  Lynchy  contra. 

February  7,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  plaintiffs,  as  heirs  at  law  and  dis- 
tributees of  Levi  Moore,  deceased,  bring  this  action  in  the  County 
of  Kershaw  against  the  defendant  as  executrix  of  John  Warren, 
deceased,  and  in  her  individual  capacity  for  an  account  of  the 
administration  of  the  personal  estate  of  Levi  Moore,  and  for  the 
purpose  of  setting  aside  a  sale  of  a  certain  tract  of  land,  bought 
by  Sarah  E.  Warren  in  her  individual  capacity,  under  an  alleged 
execution  against  said  Levi  Moore.  It  appears  that  sometime  in 
1862  Levi  Moore,  being  seized  and  possessed  of  a  small  personal 
estate  and  the  tract  of  land  above  mentioned,  situate  in  Fairfield 
County,  departed  this  life  intestate,  leaving  the  plaintiffs  as  his 
heirs  at  law  and  distributees,  and  that  soon  thereafter  the  above 
named  John  Warren  administered  upon  his  personal  estate.  It 
seems  that  Levi  Moore  bought  the  above  mentioned  tract  of  land 
on  a  credit,  and  that  said  John  Warren  and  one  H.  H.  Clarke  were 
his  sureties  on  the  obligation  given  to  secure  the  payment  of  the 
purchase,  and  that  to  indemnify  said  sureties  Moore  confessed  a 
judgment  to  them  in  the  amount  of  the  penalty  of  the  obligation 
for  the  purchase  money.  The  allegation  on  the  part  of  the  plain- 
tiffs is  that  Moore,  during  his  life-time,  deposited  with  Warren  a 
sufiicient  amount  of  cotton  to  pay  the  debt  for  which  Warren  was 
surety,  but  that  Warren  misapplied  the  same,  and  has  had  the 
land  sold  under  said  judgment,  and  the  same  has  been  bought 
and  titles  made  to  the  defendant,  Sarah  E.  Warren.  John  War- 
ren died  in  1883,  leaving  a  will,  of  which  the  said  Sarah  E. 
Warren  is  the  duly  qualified  executrix. 

The  defendant  in  her  answer  denies  many  of  the  allegations  of 
the  complaint,  especially  those  charging  a  misapplication  of  the 
assets  of  Moore's  estate  by  her  testator,  alleges  that,  under  pro- 
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ceeilings  instituted  by  her  testator  in  the  County  of  Fairfield 
against  the  heirs  of  Moore  to  revive  the  execution  issued  to 
enforce  the  above  mentioned  judgment,  he  accounted  fully  for  his 
administration  of  the  estate  of  Moore,  obtained  an  order  for  the 
renewal  of  said  execution  under  which  the  said  tract  of  land  was 
regularly  sold  by  the  sheriff  and  bought  by  defendant,  and  she 
pleads  such  accounting  in  bar  of  any  further  accounting.  She 
also  interposed  a  plea  to  the  jurisdiction,  on  the  ground,  as  we 
understand  it,  that  the  court  in  Fairfield,  where  the  land  in  ques- 
tion is  situate,  alone  has  jurisdiction. 

The  issues  of  law  and  fact  were  referred  to  the  master,  who 
sustained  the  plea  to  the  jurisdiction,  and  dismissed  the  com- 
plaint, refusing  plaintiffs*  motion  to  amend  by  striking  out  so 
much  of  the  complaint  as  referred  to  the  setting  aside  the  sale  of 
the  land  as  irrelevant  and  surplusage.  Upon  exceptions  to  this 
report,  the  Circuit  Judge  held  that  the  master  was  right  in  sus- 
taining the  plea  to  the  jurisdiction  so  far  as  the  setting  aside  the 
sale  of  the  land  was  concerned,  but  that  as  it  did  not  appear  that 
the  court  had  no  jurisdiction  to  require  the  defendant,  as  execu- 
trix of  John  Warren,  to  account  for  his  administration  of  the 
estate  of  Levi  Moore,  the  master  erred  in  dismissing  the  com- 
plaint. He,  therefore,  recommitted  the  cause  to  the  master  to 
hear  and  determine  plaintiffs'  right  to  require  an  account,  and,  if 
80,  to  take  such  account,  leaving  open  the  question  as  to  the  plea 
in  bar  of  a  former  accounting. 

FrouQ  this  judgment  defendants  appeal  upon  the  several  grounds 
set  out  in  the  record.  The  first  four  grounds  are  based  upon  the 
theory  that  but  one  cause  of  action  was  stated  in  the  complaint, 
and,  therefore,  when  the  plea  to  the  jurisdiction  was  sustained, 
there  was  nothing  remaining  for  the  court  to  try,  and  hence  the 
complaint  should  have  been  dismissed.  We  agree,  however,  with 
the  Circuit  Judge,  that  there  were  really  two  causes  of  action 
stated  in  the  complaint,  and  because  the  court  had  no  jurisdiction 
of  one,  that  was  no  reason  why  it  could  not  proceed  to  take  juris- 
diction of  the  other.  There  can  be  no  doubt  that  at  the  death  of 
Moore  the  title  to  the  tract  of  land  in  question  immediately  de- 
scended to  and  vested  in  his  heirs  at  law,  subject,  of  course,  to 
the  lien  of  any  encumbrance  then  resting  upon  it,  and  that  the 
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legal  title  to  his  personal  property  vested  in  his  administrator, 
subject  to  a  liability  on  his  part  to  accoiint  to  the  distributees  for 
his  administration  thereof.  So  that,  although  heirs  at  law  and 
distributees  are,  under  our  statute  of  distributions,  the  same  indi- 
viduals, yet  their  rights  to  the  real  and  personal  property  of  the 
ancestor  are  of  a  different  character.  In  the  one  case  it  is  a  strict 
legal  right,  vesting  immediately  in  the  heir  upon  the  death  of  the 
ancestor,  while  in  the  other  it  is  a  mere  right  to  require  of  the 
administrator,  in  whom  the  legal  title  has  been  vested  for  the 
purposes  of  administration,  an  account  of  such  administration. 

From  this,  it  would  seem  to  be  clear  that  the  invasion  or  breach 
of  these  two  rights  of  such  a  different  character,  although  vested 
in  the  same  individuals,  would  present  different  and  distinct  causes 
of  action.  The  plaintiffs,  as  distributees  of  Levi  Moore,  un- 
doubtedly have  a  right  to  require  of  his  administrator,  or,  he 
being  dead,  of  the  defendant  as  his  executrix,  an  account  of  his 
administration  of  the  personal  estate  of  his  intestate,  unless  such 
an  accounting  has,  as  is  claimed,  already  been  had,  and  if  this 
right  is  refused  or  denied,  a  plain  cause  of  action  is  presented. 
So,  also,  the  plaintiffs,  as  heirs  at  law  of  Levi  Moore,  to  whom 
the  legal  title  of  all  his  real  estate  has  descended,  unquestionably 
have  a  right  to  protect  their  title  from  any  attempted  illegal  inva- 
sion or  denial;  and  this  right  is  wholly  distinct  and  different  from 
the  right  which  these  same  individuals  may  have  in  their  capacity 
as  distributees  to  call  the  administrator  to  account  for  his  admin- 
istration of  the  personal  property  of  their  ancestor,  and  any  viola- 
tion of  it  must  necessarily  present  a  different  and  distinct  cause 
of  action.  While,  therefore,  it  may  be  that  the  Court  of  Common 
Pleas  for  Kershaw  County  had  no  jurisdiction  of  the  cause  of 
action  growing  out  of  the  claim  of  plaintiffs  to  the  tract  of  land 
situate  in  Fairfield  County,  we  see  no  reason  why  that  court  could 
not  exercise  jurisdiction  over  the  other  cause  of  action  growing 
out  of  the  alleged  refusal  of  the  representative  of  the  administra- 
tor to  account  for  his  administration  of  the  personal  estate  of  the 
intestate,  Levi  Moore. 

The  fifth  ground  of  appeal  is  based  upon  a  misapprehension  of 
the  Circuit  decree.  We  do  not  understand  that  the  defendant, 
as  executrix,  was  required  to  account  for  the  administration  of 
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Moore's  estate  by  her  testator  before  the  plea  in  bar  of  a  former 
accounting  is  determined.  As  we  understand  it,  all  the  issues  of 
law  and  fact  raised  in  the  case  were  originally  referred  to  the 
master,  one  of  which  was  that  presented  by  the  plea  of  a  former 
accounting,  but  as  the  master  dismissed  the  complaint  upon  the 
plea  to  the  jurisdiction,  he,  of  course,  did  hot  go  on  to  determine 
the  issue  presented  by  the  plea  in  bar,  or  any  other  issue.  The 
Circuit  Judge  having  held,  as  we  think,  correctly,  that  the  master 
erred  in  dismissing  the  whole  complaint  on  the  question  of  juris- 
diction, simply  recommitted  the  case  to  the  master  to  hear  and 
determine  the  issues  as  to  the  accounting,  including  the  issue 
presented  by  the  plea  in  bar.  This  is  manifest  from  the  language 
used  in  the  decree:  "It  may  be  that  defendant's  plea  of  res 
adjudicata  will  defeat  plaintiffs*  right  to  require  the  defendant, 
as  executrix,  to  account,  but  this  point  has  not  been  heard  or 
determined  by  the  master,  and  the  cause  must  be  recommitted  to 
the  master,  under  the  order  of  reference,  to  require  the  defendant, 
as  executrix  of  John  Warren,  to  account,  if  she  be  liable  to 
account.** 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


MAXWELL  y.  tolly. 


Under  the  charter  of  the  city  of  Anderson,  the  mayor  has  no  power  to  hear 
and  determine  protests  as  to  an  election  held  in  that  city  under  the 
local  option  law,  his  duty  being  simply  to  declare  the  result  as  certified 
to  him  by  the  managers  of  election. 

This  was  an  application  to  this  court  for  a  writ  of  mandamus. 
The  opinion  states  the  case. 

Mr.  G,  E.  Prince,  for  petitioners. 

Messrs.  H.  G.  Scudday  and  E.  B.  Murray,  contra. 

February  4,  1887.    The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.     An  election  was  held  in  the 
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city  of  Anderson,  in  this  State,  on  the  first  day  of  December, 
1886,  under  what  is  known  as  the  local  option  law,  to  determine 
whether  or  not  license  should  be  granted  in  said  city  for  the  sale 
of  spirituous  and  malt  liquors  during  the  years  1887  and  1888. 
The  managers  made  their  return  to  the  respondent,  mayor,  on 
December  2,  1886.  Before  this  return  was  opened,  however  (as 
it  is  alleged  in  the  petition),  the  relators  presented  to  be  filed  a 
written  protest,  wherein  they  claimed  that  the  election  was  invalid 
upon  several  grounds  therein  stated,  to  wit:  "That  the  published 
notice  of  said  election  was  insufficient;  the  registration  of  voters 
was  illegal ;  that  the  polls  were  closed  an  hour  before  the  time 
prescribed  in  the  charter  and  that  fixed  by  the  published  notice  ; 
the  ballot  box  was  opened  before  the  closing  of  the  polls,  and  a 
voter  allowed  to  withdraw  a  ballot  and  deposit  another ;  and  for 
other  irregularities."  The  mayor,  after  hearing  argument  upon 
the  question  whether  it  was  within  his  power  to  hear  and  consider 
the  protest,  determined  that  he  had  no  such  authority,  and  he 
thereupon  proceeded  to  announce  the  result,  "ascertained  from  a 
certified  talley  sheet  returned  by  the  managers,  having  in  his 
possession  a  return  of  the  full  list  with  the  proper  certification 
thereto,  which  corresponded  [as  he  states]  with  the  talley  sheet." 

Upon  these  facts,  the  relators  filed  the  petition  herein,  praying 
the  writ  of  mandamus,  to  be  directed  to  the  respondent,  mayor, 
"commanding  him  to  hear  and  judicially  pass  upon  the  issues  of 
fact  and  of  law  raised  by  the  protest.*'  There  seems  to  be  no 
dispute  about  the  facts,  and  the  only  question,  therefore,  for  us 
is  whether  the  respondent,  mayor,  before  announcing  the  result 
of  the  election,  should  have  considered  and  determined  the  pro- 
test of  the  relators. 

The  law  applicable  to  this  election,  and  which  must  determine 
the  question  raised,  is  found  in  section  8  of  the  local  option  act 
(17  Stat,^  895)'  and  in  section  4  of  the  charter  of  Anderson  (17 
Stat.^  974).  The  first  provides,  "that  all  elections  under  this  act 
shall  be  conducted  according  to  the  laws  now  governing  municipal 
elections  of  the  city,  town,  or  village  in  which  the  election  shall 
be  held.*'  The  second  provides,  that  "when  the  polls  are  closed, 
the  managers  shall  forthwith  proceed  to  count  the  votes  and  make 

1  General  Sta,tutes,  section  1753. — Reporter. 
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a  statement  of  the  whole  number  of  the  votes  cast  in  such  elec- 
tion, together  with  the  number  cast  for  each  person  voted  for  as 
alderman,  and  shall  transmit  a  certificate  of  the  same  in  a  sealed 
envelope,  with  the  certificates  of  registration  taken  up  by  them 
in  such  election,  to  the  mayor  of  said  city,  and  if  there  be  no 
mayor,  then  to  the  clerk  of  the  court  for  Anderson  County.  And 
the  said  mayor  or  clerk  of  court  shall  immediately,  upon  the 
receipt  of  the  report  of  the  managers,  open  and  publish  the  same 
by  announcing  the  whole  number  of  votes  cast  in  the  election  and 
the  number  for  each  person  voted  for  as  mayor  and  as  aldermen. 
.  He  shall  thereupon  declare  the  person  receiving  the  highest  num- 
ber of  votes  for  mayor  duly  elected  to  that  office,  and  the  person 
receiving  the  highest  number  of  votes  for  aldermen,  in  number 
equal  to  the  number  of  aldermen  to  be  chosen,  duly  elected  to 
said  office,"  &c. 

Now,  the  local  option  act  is  the  source  from  which  the  right  to 
hold  the  election  in  question  was  derived,  and  its  eighth  section 
quoted  above  directs  that  such  election  should  be  conducted 
according  to  the  laws  now  governing  municipal  elections  of  the 
city,  town,  or  village  in  which  the  elections  shall  be  held,  so  that 
the  question  involved  must  be  decided  entirely  upon  the  terms  of 
section  4  of  the  charter,  supra.  Is  there  anything  in  that  section 
which  either  expressly  or  impliedly  gives  to  the  mayor  the  power 
to  hear  and  judicially  determine  a  protest?  There  is  certainly 
no  express  grant  of  such  power.  Can  it  be  impliedly  inferred  ? 
One  portion  of  the  section  refers  entirely  to  the  managers  and 
prescribes  their  duties,  the  other  refers  to  the  mayor  and  pre- 
scribes his  duties.  The  two  are  separate  and  distinct,  and  they 
are  to  be  performed  independently  of  each  other.  Upon  the 
closing  of  the  polls,  the  managers  are  to  count  the  votes  and  make 
a  statement,  a  certificate  of  which  is  to  be  transmitted,  with  the 
certificates  of  registration,  to  the  mayor,  who,  upon  receipt  there- 
of, is  to  open  and  publish  the  same  by  announcing,  &c. — the  duties 
of  the  mayor  beginning,  as  it  seems,  at  the  receipt  of  the  man- 
agers' report,  and  confined  to  the  ministerial  act  of  opening  said 
report  and  of  announcing  therefrom  the  number  of  votes  cast  and 
for  whom,  from  which  he  is  to  declare  the  result. 

There  is  nothing  in  these  duties  required  of  the  mayor,  to  the 
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proper  performance  of  which  it  is  necessary  that  he  should  go 
behind  the  report  of  the  managers  and  examine  into  the  manner 
in  which  they  may  have  discharged  their  duties.  The  act  seems 
to  presume  that  the  managers  will  correctly  discharge  their  duties, 
or,  at  least,  so  far  as  the  mayor  is  concerned,  the  report  of  the 
managers  is  conclusive  upon  him.  He  is  required  to  do  nothing 
until  this  report  is  made,  and  when  made,  it  is  the  basis  of  his 
whole  action.  He  must  take  it  as  it  comes,  if  it  is  made  out  as 
the  act  prescribes  and  reaches  him  in  accordance  therewith,  in 
reference  to  which  there  is  no  contest  here,  as  we  understand. 
There,  then,  being  no  express  power  given  to  the  mayor  to  hear 
protests  in  these  elections,  and  nothing  in  the  duties  required  of 
him  impliedly  demanding  the  exercise  of  such  a  power,  however 
necessary  it  might  be  that  such  power  should  exist  somewhere, 
and  perhaps  in  the  mayor,  we  have  no  alternative  but  to  dismiss 
the  petition,  as  our  province  is  not  to  enact  law,  but  to  declare  it. 

We  do  not  think  that  the  case  of  Blake  v.  Walker,  23  S.  (7., 
517,  in  any  way  aids  the  relators. 

The  case  against  the  respondent  not  being  sufficient,  in  our 
opinion,  to  authorize  the  writ  of  mandamus  under  any  circum- 
stances, it  has  not  been  necessary  to  consider  the  questions  of  law 
raised,  applicable  to  the  issuance  of  this  writ — such  as,  whether 
the  relators  have  any  adequate  remedy  other  than  said  writ,  &c. 

It  is  ordered,  that  the  petition  be  dismissed. 


WALKER  V.  W.,  C.  &  A.  RAILROAD  COMPANY. 

1.  A  contract  having  been  made  with  a  railroad  corporation,  after  which 
the  railroad  was  sold  out  and  the  purchasers  formed  a  new  corporation, 
but  the  contract  was  carried  on  without  change,  it  was  competent  to 
prove,  in  action  against  the  new  company  for  breach  of  this  contract, 
what  the  original  agreement  was,  and  then,  that  it  had  been  acted  upon 
by  plaintiff  and  adopted  by  the  defendant. 

2.  And  there  being  some  testimony  upon  these  points,  the  trial  judge  pro- 
perly refused  a  non-suit,  and  submitted  to  the  jury  the  question  whether 
the  defendant  had  recognized  and  continued  this  contract  with  its  pre- 
decessor. 
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3.  If  improper  testimony  is  received,  it  is  not  ground  for  new  triaV  where 
the  jury  are  instructed  to  disregard  it ;  for  that,  practically,  is  striking 
out  such  testimony  from  the  case.    • 

4.  A  corporation  is  bound  by  proper  contracts  entered  into  by  its  agents. 
A  regulation  of  the  company  forbidding  its  agents  to  make  any  con- 
tract is  not  binding  upon  a  stranger  who  has  no  notice  of  this  regu- 
lation. 

5.  A  verbal  contract  that  rests  wholly  on  a  contingency  and  may  be  ter- 
minated at  any  time,  is  not  an  agreement  not  to  be  performed  within 
a  year,  and  therefore  void  under  the  statute  of  frauds.  This  case  dis- 
tinguished from  Jones  v.  McMichael,  12  Rich.^  176. 

6.  If  a  parol  agreement  is  obnoxious  to  the  statute  of  frauds,  still  one 
party  cannot  avail  himself  of  this  statute  afler  accepting  the  full  per- 
formance of  the  agreement  by  the  other. 

Before  Aldrich,  J.,  Darlington,  March,  1886. 

This  was  an  action  by  Thomas  J.  Walker  against  the  Wilming- 
ton, Columbia  &  Augusta  Railroad  Company,  commenced  May 
26,  1884.  The  case  came  to  this  court  on  the  following  excep- 
tions : 

1.  Because  his  honor  erred  in  receiving  the  testimony  of  R.  M. 
Walker,  a  witness  for  the  plaintiff,  as  to  the  terms  of  the  alleged 
contract,  there  being  no  evidence  of  his  authority  to  bind  defen- 
dant by  contract. 

2.  Because  his  honor  erred  in  permitting  the  witness,  R.  M. 
Walker,  to  testify  as  to  conversations  and  transactions  with  one 
James  Anderson,  when  it  did  not  appear  in  evidence  that  said 
Anderson  had  any  connection  with  defendant,  nor  any  authority 
to  bind  it. 

3.  Because  his  honor  erred  in  receiving  the  testimony  of  plain- 
tiff as  to  his  transactions  with  his  factors  in  reference  to  buying 
supplies,  giving  a  note,  and  paying  interest. 

4.  Because  his  honor  refused  to  grant  defendant's  motion  for 
a  non-suit  on  the  ground  that  no  contract  had  been  proved  to 
have  been  made  with  plaintiff  by  the  old  or  new  Wilmington, 
Columbia  &  Augusta  Railroad  Company. 

6.  Because  his  honor  erred  in  refusing  defendant's  motion  for 
a  non-suit,  on  the  ground  that  it  was  bound  by  the  alleged  agree- 
ment in  the  year  1874  with  the  then  Wilmington,  Columbia  & 
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Augusta  Railroad  Company,  the  evidence  being  that  said  com- 
pany had  been  subsequently  sold  out,  and  there  being  no  evidence 
of  any  new  contract  with  defendant. 

6.  Because  his  honor  erred  in  admitting  testimony  in  reply 
tending  to  show  the  quantity  of  timber  furnished  under  the  alleged 
contract,  when  there  was  no  evidence  on  the  part  of  the  defendant 
denying  the  quantity  of  timber  as  claimed  by  plaintiff. 

7.  Because  his  honor  erred  in  refusing  to  strike  out  and  with- 
draw from  the  consideration  of  the  jury  all  testimony  relating  to 
the  alleged  contract  with  the  Wilmington,  Columbia  &  Augusta 
Railroad  Company  in  the  year  1874,  or  with  any  oflScer  of  that 
corporation,  there  being  no  evidence  that  defendant  then  had  any 
corporate  existence,  and  because,  even  if  it  had,  that  the  defen- 
dant's charter  and  the  acts  of  general  assembly,  prescribing  the 
powers  of  its  oflBcers,  confer  the  right  to  make  contracts  upon  the 
president  and  board  of  directors  only. 

8.  Because  his  honor  erred  in  deciding  that  the  alleged  con- 
tract, being  verbal,  was  not  void  by  the  statute  of  frauds. 

Mr.  J.  T.  Barron^  for  appellant,  after  stating  the  facts  and 
citing  the  charter  of  the  defendant  company,  contended  that  the 
contract  was  void  under  the  statute  of  frauds.  12  Rich.^  182 ; 
1  Chit  ConL,  99,  100;  3  JExch.  Rep.,  640. 

Mr.  R.  W.  Boyd,  contra. 

The  new  corporation  were  liable  for  their  breaches  of  contracts 
made  by  the  old  corporation.  Dill.  Mun.  Corp.,  §  174.  Cer- 
tainly after  adopting  it.  Jl  Otto,  376;  1  Redf.  Rail,  §  6.  The 
contract  made  by  the  agent  was  binding  on  the  corporation.  7 
Cranch,  299;  8  Wheat,  338;  5  Id.,  326;  10  Rich,  101.  The 
regulations  of  the  company,  not  known  to  plaintiff,  cannot  affect 
him.  10  Wall.,  644.  The  agreement  was  not  void  under  the 
statute  of  frauds.  3  IStrob.,  198 ;  1  McMull.  Eq.,  92 ;  1  Rich.^ 
202 ;  9  Id.,  105 ;  1  S.  C,  279.  Besides,  it  has  been  fiilly  per- 
formed  by  plaintiff.     5  Rich.,  16 ;  ^  S.  C,  298. 

February  7,  1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.     The  plaintiff  brings  this  action  for 
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damages  by  reason  of  the  breach  of  an  alleged  contract.  The 
defence  is  a  denial  of  the  contract.  The  plaintiff  offered  testi- 
mony tending  to  show  that  in  February,  1874,  he  entered  into  a 
verbal  contract  with  one  R.  M.  Walker,  as  road  master  on  a  por- 
tion of  the  line  of  the  Wilmington,  Columbia  &  Augusta  Rail- 
road, whereby  he  was  to  deliver  on  the  line  of  said  road  cross-ties, 
trestle  timber,  and  wood,  to  be  inspected  once  a  month,  and,  if 
received,  to  be  paid  for  at  such  prices  as  the  company  was  paying 
at  the  time  to  others  for  such  articles,  which  contract  was  to  con- 
tinue until  plaintiff  was  notified  to  s^p  delivering  the  articles 
mentioned;  that  under  this  contract  plaintiff  continued  to  furnish 
wood,  cross-ties,  and  trestle  timber  until  some  time  in  the  early 
part  of  the  year  1883,  without  any  notice  from  the  company  to 
stop,  and  that  the  defendant  company  refused  to  inspect  and 
receive  a  large  quantity  of  the  said  materials  which  had  been 
delivered  under  said  contract,  whereby  the  plaintiff  had  sustained 
damage  to  a  large  amount.  It  appeared  in  evidence,  that  some- 
time in  the  year  1879  the  railroad  was  sold,  and  early  in  1880  a 
new  corporation  was  formed  by  the  purchasers,  which  assumed 
the  same  name  as  the  old  corporation,  under  the  same  corporate 
franchises  and  privileges  became  the  owners  of  the  same  property, 
and  continued  to  operate  the  same  railroad.  There  was,  also, 
testimony  tending  to  show  that  after  the  formation  of  the  new 
company,  the  said  R.  M.  Walker  continued  as  road  master  for 
about  a  year,  and  in  his  new  capacity  continued  the  arrangement 
previously  made  with  the  plaintiff. 

At  the  close  of  plaintiff's  testimony,  a  motion  was  made  for  a 
non-suit  substantially  upon  the  grounds :  1st.  That  under  the 
charter  of  the  company,  the  board  of  directors  was  charged  with 
the  general  management  of  the  affairs  of  the  company,  and  there 
being  no  evidence  that  the  board  had  ever  delegated  any  of  their 
powers  to  said  Walker,  he  had  no  power  to  make  any  contract 
binding  on  the  company.  2nd.  That  the  alleged  contract,  having 
been  made  prior  to  the  sale  of  the  road  and  the  organization  of 
the  new  corporation,  could  not  be  binding  upon  it.  The  motion 
was  refused,  because,  there  being  some  evidence  that  the  plaintiff 
had  furnished  materials  under  the  contract,  both  before  and  after 
the  reorganization  of  the  company,  which  were  received  and  used 
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by  the  company,  questions  of  feet  proper  foi'the  decision  of  a  jury 
were  raised. 

The  defendant  offered  testimony  tending  to  show  that  James 
Anderson,  by  whose  authority,  as  general  superintendent  of  the 
old  company,  it  was  claimed  the  contract  sued  upon  had  been 
made,  never  had  any  connection  with  or  authority  over  the  affairs 
of  the  new  company,  and  also  offered  in  evidence  the  certificate 
under  which  the  new  corporation  was  formed,  together  with  testi- 
mony to  the  effect  that  under  the  regulations  of  the  new  company 
all  contracts,  to  be  binding  on  the  company,  must  be  in  writing 
signed  by  the  president,  and  that  no  subordinate  officer  had  any 
authority  to  make  any  contract  for  the  company.  At  the  clos'* 
of  all  the  testimony,  the  defendant  moved  to  strike  out  all  of  the 
testimony  adduced  by  the  plaintiff  as  to  any  contract  with  the  old 
company,  and  all  testimony  as  to  any  contract  with  Anderson,  or 
by  his  authority,  upon  two  grounds :  Ist,  because  the  new  com- 
pany is  not  bound  by  any  contract  made  with  the  old  corporation ; 
2nd,"  that  no  authority  has  been  shown  in  Anderson,  the  general 
auperintendent,  or  Walker,  the  road  master,  to  make  any  such 
contract.  The  motion  was  refused,  the  court  saying  that  the  jury 
would  be  instructed  that  the  questions  for  their  decision  were : 
1st.  Were  the  articles  furnished  by  plaintiff  under  the  original 
contract  with  the  road  master  of  the  old  corporation  ?  2nd.  Did 
the  road  master  of  the  new  company  recognize  that  contract  and 
direct  a  continuance  of  it  ?  The  defendant  then  renewed  the 
motion  for  nonsuit,  upon  the  ground  that  the  contract  sued  upon, 
not  being  in  writing,  is  null  and  void  under  the  statute  of  frauds, 
which  was  refused. 

The  Circuit  Judge  then  charged  the  jury,  substantially,  as  fol- 
lows :  that  the  questions  for  them  to  determine  were  whether  the 
plaintiff  furnished  the  material  mentioned  under  the  contract  with 
R.  M.  Walker,  which  was  to  continue  until  he  was  ordered  to 
stop,  and  did  Walker,  after  he  became  road  master  of  the  new 
company,  continue  that  contract ;  did  Freeland,  the  person  who 
succeeded  Walker  as  road  master  of  the  new  company,  recognize 
that  contract  and  direct  the  furnishing  of  the  material?  If  the 
jury  found  that  the  plaintiff  continued  to  furnish  the  material 
under  the  contract  with  R.  M.  Walker,  as  road  master,  and  not 
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under  the  general  rule  of  the  company,  only  to  pay  for  such  ma- 
terial as  was  inspected  and  received,  then  he  was  entitled  to 
recover  for  all  the  good  material  he  delivered.  As  to  the  rules  and 
regulations  of  the  company  in  respect  to  the  manner  of  making 
contracts,  the  jury  were  instructed  that  such  rules  were  made  for 
the  government  of  the  oflBcers  and  agents  of  the  company,  and 
that  third  persons  could  not  be  affected  by  them  unless  brought 
to  their  especial  attention  ;  that  if  it  was  the  custom  of  the  oflS- 
cers  and  agents  of  the  company  to  make  contracts  for  material, 
and  the  company  received  and  paid  for  it,  then  that  was  a  ratifi- 
cation of  such  contracts,  and  the  company  would  be  bound  by 
such  contracts,  even  though  not  made  in  accordance  with  its  rules 
and  regulations.  As  to  the  damages,  the  jury  were  instructed 
that,  "In  estimating  the  damages,  if  you  conclude  that  the  defen- 
dant, the  railroad  company,  has  broken  the  contract,  you  will 
consider  the  actual  damage  of  the  plaintiff  by  the  loss  of  material. 
Remote  damages,  such  as  loss  of  credit  and  the  charge  of  interest 
for  money  advanced  by  factors  and  loss  of  crop,  are  too  remote 
and  cannot  be  considered." 

The  jury  having  found  for  the  plaintiff",  and  judgment  having 
been  entered  on  the  verdict,  defendant  appeals  upon  the  several 
grounds  set  out  in  the  record. 

As  to  the  fii-st  and  second  grounds  of  appeal,  which  assail  the 
competency  of  the  testimony  of  R.  M.  Walker  as  to  the  making 
of  the  original  contract  with  the  plaintiff,  and  as  to  his  conversa- 
tions and  transactions  with  Anderson,  the  superintendent  of  the 
old  company,  it  is  quite  clear  that  this  testimony  was  adduced, 
not  as  evidence  of  any  contract  with  the  new  company,  for  which 
it  would  not,  by  itself,  have  been  competent,  but  simply  to  show 
the  origin  of  the  contract  which  was  afterwards  made  with  the 
new  company,  for  which  purpose  it  was  competent.  The  new 
company,  having  succeeded  to  all  the  rights  and  privileges  of  the 
old  company,  might  or  might  not  have  continued  a  preexisting 
contract  made  with  the  plaintiff"  for  the  supply  of  materials  neces- 
sary to  its  operations,  and  the  allegation  on  the  part  of  the  plain- 
tiff, to  prove  which  he  had  offiered  testimony,  being  that  his  con- 
tract with  the  old  company  had  been  recognized  and  continued 
by  the  new  corporation,  it  was,  of  course,  competent  to  prove 
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what  was  the  old  contract  which  had  thus  been  recognized  and 
continued  ;  and  the  testimony  as  to  the  conversation  and  trans- 
action between  the  witness,  Walker,  and  Anderson,  the  general 
superintendent  of  the  old  company,  was  only  introduced  to  meet 
the  position  taken  by  defendant's  counsel,  that  Walker,  as  road 
master  of  the  old  corporation,  had  no  authority,  under  the  charter 
of  such  corporation,  to  make  a  contract,  by  showing  that  the  old 
company  had,  through  its  general  superintendent,  not  only  ex- 
pressly sanctioned  and  recognized  such  contract,  but  had  acted 
under  it.  Of  course,  Anderson  never  having  had  any  connection 
with  the  new  company,  could  not  bind  it  by  any  contract  which 
he  might  make ;  but  if  the  new  company,  after  succeeding  to  the 
rights  and  privileges  of  the  old,  saw  fit,  either  expressly  or  im- 
pliedly, to  recognize  and  adopt  or  continue  a  contract  made  with 
its  predecessor,  by  or  under  the  authority  of  Anderson,  as  super- 
intendent of  such  predecessor,  it  surely  was  competent  for  the 
person  (R.  M.  Walker),  through  whose  immediate  agency  the 
original  contract  had  been  made,  to  prove  its  nature  and  terms. 

The  third  ground  of  appeal  is  disposed  of  by  the  explicit  terms 
in  which  the  jury  were  instructed  as  to  the  measure  of  damages, 
the  language  of  which  instruction  is  quoted  above.  So  that,  even 
assuming  that  the  testimony  as  to  the  plaintiff's  transactions  with 
his  factor,  and  his  loss  of  interest,  &c.,  by  the  failure  of  the  rail- 
road company  to  comply  with  the  alleged  contract,  was  impro- 
perly received,  yet  it  was  practically  stricken  out  and  the  jury 
directed  to  disregard  it,  as  they  were  expressly  instructed  that 
tbey  could  not  give  any  damages  for  the  loss  of  credit,  the  charge 
of  interest  on  advances  and  loss  of  crop,  but  must  confine  them- 
selves to  *Hhe  actual  damage  of  the  plaintiff  by  the  loss  of  ma- 
terial." 

The  fourth  and  fifth  grounds  complain  of  error  in  refusing 
defendant's  motion  for  non-suit,  on  the  ground  that  there  was  no 
evidence  of  any  contract  binding  on  the  defendant.  It  is  a  mis- 
take to  suppose  that  the  Circuit  Judge  held  that  the  new  company 
was  bound  by  the  contract  with  the  old  corporation,  as  seems  to 
be  implied  by  the  language  of  the  fifth  ground.  On  the  contrary, 
the  Circuit  Judge,  finding  that  there  was  some  evidence  tending 
to  show  that  the  new  company  had,  by  its  road  master,  Walker, 
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and  his  successor,  Freeland,  recognized  and  continued  the  original 
contract  made  with  the  old  company,  very  properly  left  that  ques- 
tion to  the  jury. 

It  is  urged,  however,  by  the  appellant,  that  after  it  had  been 
made  to  appear  that,  under  the  regulations  of  the  new  company, 
no  contract  binding  upon  it  could  be  made  unless  it  was  in  writ- 
ing, signed  by  the  president,  all  the  testimony  relating  to  the 
verbal  contract  made  with  the  plaintiflF  by  the  road  master,  Walker, 
should  have  been  stricken  out,  leaving  the  case  without  any  testi- 
mony whatever  as  to  any  contract  binding  on  the  new  company. 
Assuming  that,  under  the  rules  and  regulations  of  the  new  com- 
pany, no  subordinate  officer  or  agent  of  the  company  has  any 
authority  to  make  any  contract  which  will  bind  the  company,  but 
that  such  contract  can  only  be  made  by  writing,  signed  by  the 
president  (though  it  is  difficult  to  conceive  how  such  a  regulation 
can  be  practically  carried  out,  when  the  multiform  operations  of 
such  a  company  are  considered,  and  the  numerous  occasions  in 
which  it  becomes  necessary  for  subordinate  officers  and  agents  to 
act  for  the  company),  yet  we  agree  with  the  Circuit  Judge,  that 
such  rules  and  regulations  are  intended  for  the  government  of  the 
officers  and  agents  of  the  company,  and  cannot  be  allowed  to 
affect  third  persons  unless  brought  to  their  attention.  It  is  true 
that  in  earlier  days  it  was  held  that  a  corporation,  under  the  com- 
mon law,  could  only  bind  itself  by  its  corporate  seal,  but  this 
doctrine  has  long  since  been  exploded,  and  now  it  is  well  settled 
that  a  corporation  may  contract  and  be  contracted  with  through 
an  agent  whose  authority  may  be  implied  from  facts  and  circum- 
stances showing  recognition  or  ratification  by  the  corporation. 
Indeed,  it  seems  that  the  same  presumptions  are  applicable,  in 
this  respect,  to  corporations  as  to  natural  persons.  See  Ang,  ^ 
Ames  Corp.j  ch.  IX.,  §§  283,  284;  Bank  v.  Bivingsville  Manu- 
facturing  Compang,  10  Rich.,  95,  and  other  cases  cited  in  respon- 
dent's "Brief." 

In  this  case  there  was  testimony  tending  to  show  that  R.  M. 
Walker,  the  road  master,  entered  into  a  contract  with  the  plaintiflF 
to  furnish  just  such  material  as  it  was  necessary  for  him  to  have 
for  the  proper  performance  of  his  duties ;  that  such  contract  was 
sanctioned  by  the  general  superintendent  of  the  old  corporation ; 
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that  when  the  railroad  was  sold  out  and  the  new  company  (the 
present  defendant)  was  formed,  the  same  road  master  was  con* 
tinned  in  oflSce  for  about  a  year,  and  that  he  continued  the  con- 
tract with  the  plaintiff,  who  does  not  appear  to  have  had  any 
notice  of  any  new  rule  or  regulation  forbidding  such  road  master 
to  make  such  a  contract,  or  to  continue  the  former  one ;  that  the 
plaintiff  continued  to  furnish  material  under  the  old  contract  as 
he  understood,  and  in  the  absence  of  notice  to  the  contrary  as 
he  had  a  right  to  understand,  some  of  which  was  used  by  the  new 
company ;  and  under  this  testimony,  clearly  competent  for  the 
purpose,  we  think  it  was  properly  left  to  the  jury  to  determine 
whether  the  contract  with  the  old  company  had  been  recognized 
by  the  new  company. 

What  has  already  been  said,  suflSciently  disposes  of  the  seventh 
ground  of  appeal.  The  point  raised  by  the  sixth  ground  was  very 
properly  not  pressed  at  the  hearing,  as  it  is  clear  that  it  could 
not  be  maintained. 

It  only  remains  to  consider  the  question  raised  by  the  eighth 
ground,  which  is  whether  the  contract  is  void  under  the  statute 
of  frauds,  as  being  an  agreement  "that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof.**  The 
proper  construction  of  these  words  just  quoted  from  the  statute 
has  been  the  subject  of  consideration  in  several  cases  in  this  State. 
In  Thompson  v.  Gordon  (3  Stroh.y  199),  they  are  declared  to 
mean  "an  agreement  not  to  be  performed  in  the  space  of  a  year, 
and  expressly  so  stipulated.  A  contingency  is  not  within  the 
statute;  it  must  appear,  within  the  agreement^  that  it  is  not  to  be 
performed  until  after  the  year,  to  make  a  note  in  writing  neces- 
sary." So  it  is  said  by  Johnson,  Ch.,  to  be  well  settled,  "that 
when  the  agreement  is  to  be  performed  on  a  contingency  which 
may  or  may  not  happen  within  the  year,  a  note  in  writing  is  not 
necessary."  Gadsden  v.  Lance^  McMull.  JEq.,  92.  This  seems 
to  be  the  rule  in  New  York,  also,  for  in  Moore  v.  Fox  (10  Johns.^ 
245),  it  is  said:  "To  bring  the  case  within  the  statute  of  frauds, 
there  must  be  an  express  and  specific  agreement  not  to  be  per- 
formed within  the  space  of  a  year ;  and  if  the  thing  maj/  be  per- 
formed within  the  year,  it  is  not  within  the  act."  The  same  doc- 
trine is  found  in  the  case  of  Fenton  v.  Emblers  (3  Burr.y  1278), 


Digitized  by 


Google 


Walkbr  v.  Railroad  Company.  89 


Kbp.]  November  Term,  1886. 

where  it  is  said :  "The  statute  of  frauds  plainly  means  an  agree- 
ment not  to  be  performed  within  the  space  of  a  year,  and  expressly 
and  specifically  so  agreed.  A  contingency  is  not  within  it,  nor 
any  case  that  depends  upon  contingency.** 

The  case  of  Jones  v.  McMichael  (12  Rich.^  176),  relied  on  by 
the  appellant,  does  not  qualify  this  doctrine,  except,  perhaps,  in 
so  far  as  the  requirement  that  it  must  appear  within  the  agree- 
ment that  it  is  not  to  be  performed  within  a  year.  In  tha^  ease, 
A  and  B  made  a  verbal  agreement,  whereby  A  was  to  erect  a 
steam  saw  mill  on  the  lands  of  B,  and  carry  on  the  same  at  his 
own  cost,  while  B  was  to  deliver  at  the  mill,  at  his  own  cost,  all 
the  timber  growing  on  a  certain  tract  of  land  belonging  to  B,  and 
they  were  to  divide  the  profits  between  them.  It  did  not  appear 
that  any  time  was  specified  within  which  the  contract  was  to  be 
performed.  The  court  said:  "The  agreement  contains  no  express 
reference  to  time ;  but  under  it  the  business  was  carried  on  for 
more  than  a  year,  and  not  half  the  timber  was  sawed  or  even 
felled.  If  it  appeared,  as  we  assume  it  did,  from  the  quantity  of 
the  timber  and  the  capacity  of  the  mill,  that  the  parties,  in  their 
agreement,  contemplated  the  lapse  of  a  longer  period  than  one 
year  before  the  enterprise  could  be  fully  executed,  then  the  agree- 
ment was  obnoxious  to  that  portion  of  the  4th  section  of  the  stat- 
ute which  speaks  of  an  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof.** 

It  will  be  observed  that  there  was  no  element  of  contingency 
in  that  contract.  On  the  contrary,  by  its  express  terms  B  was 
bound  to  deliver  all  the  timber  from  the  tract  of  land  specified, 
and  if  the  fact  was,  as  the  court  assumed  it  to  be,  that  the  amount 
of  timber  on  that  tract  of  land  was  more  than  could  be  delivered 
and  sawed  within  a  year,  then  the  parties  must  necessarily  be 
regarded  as  contemplating  an  agreement  which  was  not  intended 
to  be  performed,  and  could  not  be  performed,  within  a  year.  So, 
that  while  that  case  may  be  regarded  as  relaxing  so  much  of  the 
rule  as  requires  that  it  shall  expressly  appear  in  the  agreement 
itself  that  the  parties  contemplated  a  contract  which  was  not  to 
be  performed  within  a  year,  but  that  such  a  purpose  may  be  in- 
ferred from  other  circumstances,  to  wit,  from  the  circumstance, 
in  that  case,  that,  looking  to  the  amount  of  timber  on  the  land 
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and  the  capacity  of  the  mill,  it  was  apparent  that  the  contract 
could  not  have  been  performed  within  a  year,  and,  therefore,  that 
the  parties  must  be  regarded  as  contemplating  a  performance  after 
the  expiration  of  the  year,  that  case  does  not,  in  any  other  respect, 
infringe  upon  what  we  have  seen  to  be  the  well  settled  construc- 
tion of  the  act. 

Testing  the  contract  in  this  case  by  the  rule  as  established  by 
the  foregoing  cases,  we  think  it  clear  that  it  does  not  come  within 
the  provisions  of  the  statute.  There  was  not  only  no  specified 
time  fixed  for  the  performance  of  the  contra\;t,  but  it  manifestly 
rested  wholly  on  a  contingency.  The  railroad  company  had 
authority  to  terminate  it  whenever  it  pleased  by  simply  notifying 
the  plaintiff  to  stop  delivering  the  material.  It  depended  wholly 
upon  the  will  of  the  company  whether  the  contract  should  termi- 
nate at  the  end  of  a  month  or  two  months  or  at  the  end  of  a  year. 
Such  a  contract  surely  cannot  be  regarded  as  an  agreement  not 
to  be  performed  within  a  year  from  the  making  thereof. 

But  even  if  the  contract,  when  originally  made,  was  obnoxious 
to  the  statute,  yet,  after  it  had  been  fully  performed  by  the  plain- 
tiff, the  defendant  could  not  then  avail  itself  of  the  statute. 
Bates  V.  Moore,  2  Bail.,  614 ;  Gee  v.  HickSy  Rich.  Eq.  Cas.j 
17  ;  Carter  v.  Brown,  3  S.  C,  298.  If,  as  we  must  conclude 
after  the  verdict  of  the  jury,  the  plaintiff  continued  to  furnish 
material  to  the  railroad  company  under  the  original  agreement, 
which  was  afterwards  recognized  and  continued  by  the  road  mas- 
ters of  the  defendant  company,  without  any  notice  to  stop,  then 
the  plaintiff,  having  fully  performed  his  part  of  the  contract,  is 
entitled  to  recover,  under  the  authority  of  the  cases  last  cited, 
even  if  the  contract,  when  originally  made,  could  be  regarded  as 
within  the  statute. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 
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BETHEA  V.  NORTHEASTERN  RAILROAD  COMPANY. 

1.  The  special  contract  of  a  round  trip  railroad  ticket  to  New  Orleans 
required  a  restamping  of  the  ticket  in  Baltimore  to  make  it  good  for 
the  return  trip,  but  as  this  requirement  was  inconsistent  with  the 
whole  tenor  of  the  contract,  and  as  the  holder  was  in  no  wise  misled 
thereby,  the  court  construed  the  word  "Baltimore"  to  be  a  misprint  for 
"New  Orleans,"  and  that  the  special  contract  requiring  a  restamp  for 
the  return  trip  was  not  thereby  invalidated. 

2.  Where  the  purchaser  of  a  railroad  ticket  signed  his  name  to  the  con- 
tract printed  thereon,  it  must  be  assumed,  in  the  absence  of  fraud,  mis- 
representation, or  mistake,  that  he  read  the  contract  and  assented  to 
its  conditions. 

3.  The  stipulation  in  a  railroad  ticket,  that  it  shall  not  be  good  for  the 
return  trip  unless  the  holder  identifies  himself  to  the  satisfaction  of  the 
ticket  agent  of  the  terminal  line,  and  is  stamped  by  him,  is  not  unrea- 
sonable nor  contrary  to  the  policy  of  the  law. 

4.  And,  under  the  express  terms  of  the  contract,  such  agent,  even  if  the 
agent  of  the  initial  road,  is  the  party  to  determine  the  sufficiency  of 
the  identification,  and  it  could  not  be  submitted  to  the  jury  to  find 
whether  or  not  the  agent  had  been  satisfied. 

5.  But  where  a  railroad  company  issues  a  through  ticket  for  itself  and  as 
agent  for  other  lines  on  the  route,  and  the  ticket  is  to  be  restamped  for 
return  passage  by  the  ticket  agent  of  the  terminal  line,  such  agent  is 
thereby  made  the  agent  of  all  the  companies,  and  the  initial  road  is 
responsible  only  for  its  own  breaches  of  the  contract. 

6.  The  holder  of  a  railroad  ticket  has  no  cause  of  action  against  the  com- 
pany for  failing  to  carry  him  on  his  ticket,  where  he  declined  to  sur- 
render his  ticket  and  voluntarily  paid  his  fare  to  the  conductor. 

Before  Aldrich,  J.,  Marion,  April,  1886. 

This  was  an  action  by  Julian  M.  Bethea  against  the  Northeas- 
tern Railroad  Company  upon  the  cause  of  action  stated  in  the 
opinion. 

Me98r%.  Sellers  ^  Sellers,  for  appellant. 

Messrs.  Theo.  G.  Barker  and  Jos.  T.  Walsh,  contra. 

February  8, 1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.     On  January  7,  1885,  the  plaintiff, 
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Julian  M.  Bethea,  at  Florence,  S.  C,  purchased  from  an  agent 
of  the  defendant  corporation  a  through  ticket  from  Florence  to 
New  Orleans  and  to  return  via  Northeastern,  Charleston  &  Sa- 
vannah, Savannah,  Florida  &  Western,  Pensacola  &  Atlantic, 
and  Louisville  &  Nashville  Railroads.  He  paid  twenty-eight 
dollars  for  the  ticket,  which  stated  that  it  was  "issued  by  the 
Northeastern  Railroad  Company,*'  and  had  printed  on  it  these 
words :  ''Special  contract.  Good  for  one  first  class  passage  to 
New  Orleans,  La.,  and  return,  when  oflBcially  stamped  on  back 
thereof,  and  presented  with  coupons  attached.  In  consideration 
of  the  reduced  rate  at  which  this  ticket  is  sold,  I,  the  undersigned, 
agree  to  and  with  the  several  companies  over  whose  lines  this 
ticket  entitles  me  to  be  carried  as  follows,  to  wit,"  &c. — then 
appears,  among  others,  the  following  stipulations : 

*'Item  1.  That  in  the  selling  of  this  ticket,  the  Northeastern 
Railroad  Company  acts  as  agent,  and  is  not  responsible  beyond 
its  own  line." 

"Item  6.  That  it  is  not  good  for  return  passage  unless  the  holder 
identifies  himself  as  the  original  purchaser,  to  the  satisfaction  of 
the  authorized  agent  of  the  Baltimore  Steam  Packet  Company  at 
Baltimore,  on  or  before  May  31, 1885 ;  and  when  officially  signed 
and  dated  in  ink,  and  duly  stamped  by  the  said  agent,  this  ticket 
shall  then  be  good  only  three  days  from  said  date. 

"Item  6.  That  I,  the  original  purchaser,  hereby  agree  to  sign 
my  name,  and  otherwise  identify  myself  as  such,  whenever  called 
upon  to  do  so  by  any  conductor  or  agent  of  the  line  or  lines  over 
which  this  ticket  reads,  and  on  my  failure  or  refusal,  that  this 
ticket  shall  become  thereafter  void." 

"Item  10.  That  unless  all  the  conditions  of  this  ticket  are  fully 
complied  with,  it  shall  be  void." 

"Item  12.  And  it  is  especially  agreed  and  understood  by  me, 
that  no  agent  or  employee  of  any  one  of  the  lines  named  on  this 
ticket  has  any  power  to  alter,  modify,  or  waive  in  any  manner 
any  of  the  conditions  named  in  this  contract." 

This  contract  was  signed  by  the  plaintifi*  at  Florence.  On  the 
reverse  side  are  two  square  blank  spaces.  Over  the  one  on  the 
left  is  a  printed  direction  for  agent  of-  Northeastern  R.  R.  Com- 
pany to  stamp  in  it,  and  over  the  other  blank  space  on  right  are 
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the  words:  "Agent  of  the  Louisville  &  Nashville  R.  R.  Company 
will  stamp  in  space  below."  The  Northeastern  R.  R.  Company 
had  placed  its  stamp  on  the  left,  and  the  plaintiff  had  signed  his 
name  to  this  statement :  "In  compliance  with  my  contract  with 
the  Northeastern  Railroad  Company,  and  lines  over  which  this 
ticket  reads,  I  hereby  subscribe  my  name  as  the  original  pur- 
chaser of  this  ticket;"  but  the  stamp  of  the  Louisville  &  Nash- 
ville R.  R.  Company  was  not  affixed  by  the  agent  thereof,  and  in 
consequence  the  plaintiff,  on  the  return  trip,  paid  his  way  back 
from  New  Orleans  to  Florence.  The  ticket  had  twelve  coupons 
attached,  and  on  all,  except  the  first  and  last  (for  passage  from 
Florence  to  Charleston  and  from  Charleston  to  Florence),  these 
words  are  printed :  "Issued  by  Northeastern  R.  R.  Company  on 
account  of  Charleston  &  Savannah  Railway,"  "Savannah,  Florida 
4  Western  R.  R.  Companies,"  &c.,  &c. — the  several  other  lines 
over  which  plaintiff  was  to  travel,  in  going  to  and  returning  from 
New  Orleans. 

The  plaintiff  brought  the  action  against  the  Northeastern  Rail- 
road Company  alone  for  $5,000  damages,  alleging  that  said  com- 
pany was  liable  for  the  damages  caused  by  the  different  connect- 
ing companies  named  refusing  on  the  return  trip  the  coupons 
intended  for  them,  respectively,  and  to  pass  him ;  but  in  disregard 
of  the  contract  of  the  defendant  company,  charged  him  regular 
&re,  as  if  he  had  no  return  ticket.  The  defendant  company 
denied  that  they  undertook  by  agencies  of  their  own  to  carry,  or 
have  carried,  the  plaintiff  from  Florence  to  New  Orleans  and  back 
to  Florence ;  but,  on  the  contrary,  that,  in  the  sale  of  the  ticket 
aforesaid,  they  acted  merely  as  the  agent  of  the  different  com- 
panies named,  and,  as  such  agent,  made  a  contract  with  the  plain- 
tiff that  said  companies  would  each,  for  itself,  carry  and  return 
him  on  its  own  line  upon  certain  conditions,  which  were  not  com- 
plied with ;  and  especially  as  to  the  return  trip,  that  the  ticket 
was  not  "officially  signed  and  duly  stamped  by  the  agent  of  the 
Louisville  &  Nashville  R.  R.  Company  at  New  Orleans,"  in 
accordance  with  the  contract  before  referred  to ;  and  even  if  the 
absence  of  the  stamp  agreed  upon  should  not  be  regarded  as  suf- 
ficient to  exonerate  the  connected  lines  from  responsibility,  in 
refusing  to  give  the  plaintiff  his  return  passage,  such  liability  did 
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not  attach  solely  to  the  defendant  company,  but  to  each  of  the 
companies  named,  and  limited  to  the  extent  of  its  own  line. 

It  appeared  that  the  plaintiff  called  for  a  round  trip  ticket 
The  business  had  to  be  transacted  somewhat  hurriedly,  but  he 
paid  the  fare,  3^8,  signed  the  special  contract,  and  got  his  ticket. 
There  was  no  trouble  in  going  to  New  Orleans.  The  officers  of 
each  of  the  connecting  roads  cut  off  the  coupons  intended  for 
them,  respectively,  and  passed  the  plaintiff.  But  when  he  was 
about  to  return  from  New  Orleans,  he  went  to  the  office  of  the 
agent  of  the  "Louisville  &  Nashville  R.  R.  Company,"  to  get  his 
ticket  stamped  for  the  return  trip ;  and  the  agent,  after  the  plain- 
tiff had  written  his  name,  said  he  did  not  think  his  signature  "was 
like  the  one  to  the  contract,'*  and  declared  that  he  was  not  satis- 
fied of  his  identity,  and  accordingly  refused  to  put  his  stamp  upon 
the  ticket.  On  account  of  the  absence  of  this  stamp,  the  officers 
of  the  different  companies,  until  Charleston  was  reached  on  his 
return,  refused  to  take  the  return  coupons  and  pass  the  plaintiff, 
but  charged  him  full  fare,  which  aggregated  about  $30.  When 
the  plaintiff  reached  the  southern  terminus  of  the  Northeastern 
Railroad  at  the  Charleston  junction,  he  did  not  produce  his  ticket 
and  upon  that  demand  a  passage  back  to  Florence,  but,  as  he  tes- 
tified :  "I  asked  Mr.  Choate  (conductor)  how  much  the  fare  was 
to  Nichols.  He  told  me,  and  I  told  him  I  would  pay  him  the 
fare  and  wanted  a  receipt.  I  would  show  him  why  I  wanted  a 
receipt.  He  said  he  would  give  me  a  receipt  with  pleasure.  * 
*     *     I  did  not  ask  him  to  take  the  ticket  particularly,"  &c. 

The  Circuit  Judge  dismissed  the  complaint  on  the  ground  that 
the  plaintiff  had  failed  to  show  by  his  proof  that  the  defendant 
corporation  was  liable  under  the  allegations  of  the  complaint; 
and  the  plaintiff  appeals  to  this  court  upon  the  following  excep- 
tions : 

"I.  That  the  plaintiff  is  or  was  not  bound  by  any  of  the  printed 
special  (small  type)  conditions  or  stipulations  on  said  ticket,  for 
the  reasons  that  they  were  not  brought  to  his  attention  before  he 
signed  his  name  to  them  and  before  he  paid  his  money,  and  be- 
cause he  had  no  knowledge  of  them. 

"II.  That  admitting  plaintiff  was  bound  by  said  special  condi- 
tions, stipulation  5th  in  said  contract,  to  wit,  'That  it  is  not  good 
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for  return  passage  unless  the  holder  identifies  himself  as  the  orig- 
inal purchaser,  to  the  satisfaction  of  the  authorized  agent  of  the 
Baltimore  Steam  Packet  Company  at  Baltimore,  on  or  before 
May  31,  1885,  and  when  officially  signed  and  dated  in  ink,  and 
duly  stamped  by  the  said  agent,  this  ticket  shall  then  be  good 
only  for  three  days  from  such  date,'  was  impossible  of  perform- 
ance, or  at  least  greatly  unreasonable,  and  thereby  invalidates  the 
entire  special  contract. 

"III.  That  should  the  court  hold  that  all  the  conditions  men- 
tioned in  said  contract,  on  the  back  of  the  plaintiff's  ticket,  were 
brought  home  and  known  to  him,  yet  the  plaintiff  was  not  bound 
by  them  except  as  they  were  reasonable,  and  not  contrary  to  the 
policy  of  the  law  in  reference  to  the  liability  of  common  carriers 
of  passengers. 

*'IV.  That  whether  or  not  plaintiff  reasonably  performed  con- 
dition 6,  to  wit,  'That  I,  the  original  purchaser,  hereby  agree  to 
sign  my  name,  and  otherwise  identify  myself  as  such,  whenever 
called  upon  to  do  so  by  any  conductor  or  agent  of  the  line  or 
lines  over  which  this  ticket  reads,  and  on  my  failure  or  refusal, 
this  ticket  shall  become  thereafter  void,'  was  a  question  of  fact 
which  should  have  been  submitted  to  the  jury.  Whether  plain- 
tiff reasonably  identified  himself  or  not,  was  solely  a  question  of 
fiict,  and  the  evidence  upon  that  point  should  have  been  passed 
upon  by  the  jury. 

''V.  That  whether  or  not  defendant  corporation  refused  to  take 
their  own  coupon  upon  their  own  road,  upon  plaintiff's  return, 
was  a  question  of  fact,  ivhich  should  have  been  submitted  to  the 
jury. 

"VI.  That  the  direction  on  the  back  of  the  ticket  to  plaintiff, 
'Agent  of  the  Louisville  &  Nashville  R.  R.  Company  will  stamp 
in  space  below,'  constituted  said  agent  the  agent  of  the  defendant 
for  the  purpose  of  stamping  said  ticket,  &c.,  and  for  his  wilful 
refusal  to  stamp  and  sign  said  ticket,  after  plaintiff  had  signed  it 
in  ink  and  otherwise  identified  himself,  the  defendant  is  respon- 
sible and  cannot  now  repudiate  the  wilful  omission  of  its  said 
agent  to  perform  the  duties  falling  within  the  scope  of  said  agency ; 
all  of  which,  together  with  the  other  facts  in  the  case,  should  have 
been  submitted  to  the  jury. 
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"VII.  That  upon  a  proper  construction  of  the  contract,  gen- 
eral or  special,  the  defendant  is  liable  under  the  evidence  for  its 
breach/' 

There  seems  to  have  been  a  mistake  in  the  body  of  the  con- 
tract endorsed  on  the  ticket,  in  requiring  the  passenger,  with  a 
view  to  his  return  trip,  to  identify  himself  before  '*the  authorized 
agent  of  the  Baltimore  Steam  Packet  Company  at  Baltimore." 
But  as  this  stipulation  was  inconsistent  with  the  whole  tenor  of 
the  contract,  which  secured  a  through  ticket  from  Florence,  S.  C, 
to  New  Orleans,  La;,  the  last  coupon  on  the  outward  route  and 
the  first  in  returning  being  that  of  the  "Louisville  &  Nasheville 
R.  R.  Company,"  and  was  corrected  by  the  printed  declaration 
on  the  reverse  side  over  the  blank  space  for  the  stamp  of  "the 
agent  of  the  Louisville  &  Nashville  R.  R.  Company"  ;  and  espe- 
cially as  the  plaintiff  was  in  no  wise  misled  thereby,  but  went  to 
the  proper  oflSce  in  New  Orleans  and  subscribed  his  name  as  the 
original  purchaser — we  cannot  think  that  it  was  anything  more 
than  an  obvious  misprint,  or  that  there  is  anything  in  the  second 
exception  based  thereon. 

The  first  exception  makes  the  question  that  the  plaintiff  was 
not  bound  by  any  of  the  special  (small  type)  conditions  on  the 
ticket,  "for  the  reasons  that  they  were  not  brought  to  his  atten- 
tion before  he  signed  his  name  to  them  and  paid  his  money,  and 
because  he  had  no  knowledge  of  them."  We  have  little  doubt  that 
the  transaction  of  purchasing  the  ticket  at  Florence  was  some- 
what hurried ;  but  the  plaintiff  signed  the  contract,  and  in  doing 
so  certainly  made  himself  a  party  to  all  the  conditions  therein 
stated.  It  would  tend  to  disturb  the  force  of  all  such  contracts, 
if  one,  in  possession  of  ordinary  capacity  and  intelligence,  were 
allowed  to  sign  a  contract  and  act  under  it  in  the  enjoyment  of 
all  its  advantages,  and  then  to  repudiate  it  upon  the  ground  that 
its  terms  were  not  brought  to  his  attention.  In  the  absence  of 
all  fraud,  misrepresentation,  or  mistake,  it  must  be  presumed 
that  he  read  the  contract  and  assented  to  its  conditions.  Late- 
son  on  Carriers^  §  102 ;  32  Am,  Dec.^  506,  and  note. 

Nor  do  we  think  that  the  plaintiff  could  disregard  the  stipula- 
tions on  the  ground  that  they  were  "unreasonable  and  contrary 
to  the  policy  of  the  law."     It  may  be  true  that  the  weight  of 
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authority  is  in  favor  of  excluding  negligence  altogether  as  an 
element  of  contract  between  the  carrier  and  his  employer,  and  of 
holding  the  former  to  a  rigid  accountability  for  every  degree  of 
negligence,  without  the  power  by  contract,  or  in  any  other  mode, 
to  divest  himself  of  it.  But,  as  we  understand  it,  the  carrier 
may  in  all  other  respects,  except  as  to  negligence  (and  there  is 
no  such  complaint  in  this  case),  limit  his  liability  by  special  con- 
tract, more  especially  as  to  all  lines  beyond  his  own  road.  See 
Piedmont  Company  v.  C.  ^  G.  Railroad  Company^  19  8,  C.y 
380;  Lawson  on  Carriers^  §  28;  Thomp.  Carr.  Fas8,y  525; 
Redf.  Carr.,  §  138,  and  the  authorities  cited. 

What,  then,  was  the  contract  ?  Being  in  writing,  that  was  for 
the  determination  of  the  court,  and  taking  the  whole  paper 
together,  we  think  the  Circuit  Judge  was  authorized  to  conclude 
that  the  officers  of  the  Northeastern  R.  R.  Company  entered  into 
the  contract  for  themselves  as  to  their  own  line  of  road,  but  as 
agent  of  the  other  companies  named,  as  to  their  respective  lines 
of  road ;  that  the  contract  was,  in  fact,  that  of  each  of  the  com- 
panies, through  them  as  agent,  to  carry  and  return  the  plaintiflF 
on  its  own  road  upon  the  conditions  stated,  each  being  responsi- 
ble for  its  own  default  in  that  regard,  and  no  other.  Such  were 
the  express  terms  and  conditions  of  the  contract,  which  declared 
that  in  issuing  the  ticket  the  ^^Northeastern  R.  R.  Company  acts 
as  agent,  and  is  not  responsible  beyond  its  own  line,"  and  there 
was  a  coupon  attached  for  each  of  the  connecting  roads,  stating 
liiat  it  "was  issued  on  account  of  said  company,'*  naming  it. 

In  this  view  it  was  only  necessary  to  enquire  whether  the 
Northeastern  Company  (the  only  one  sued)  had  broken  their  con- 
tract, so  as  to  be  made  liable  for  damages  to  the  plaintiff.  They 
certainly  carried  the  plaintiff  on  their  line  on  his  passage  towards 
New  Orleans,  but  the  complaint  is  that  on  his  return  they  did  not 
carry  him  on  their  road  back  to  Florence  without  further  charge. 
Upon  this  point  it  might  be  enough  to  say  that  we  concur  with 
the  Circuit  Judge  that  there  was  no  evidence  that  the  defendant 
corporation  failed  in  their  duty  to  carry  the  plaintiff  from  the 
Charleston  junction  to  Florence  on  the  return  ticket.  The  proof 
was  that  he  did  not  demand  to  be  returned  on  that  ticket,  giving 
up  the  coupon  intended  for  that  company,  which  was  of  course 
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the  very  last  on  it.  On  the  contrary,  he  made  no  such  demand, 
but  from  some  cause  voluntarily  f)aid  the  fare  from  the  Charles- 
ton junction  to  Florence,  and  took  a  receipt  for  the  same,  retain- 
ing the  coupon.  In  this  we  cannot  see  that  there  was  any 
breach  of  the  contract,  or  error  in  the  order  of  the  Circuit 
Judge. 

But  it  is  strongly  urged  upon  us  that  as  the  ticket  was  issued 
by  the  defendant  corporation,  and  they  received  the  fare  for  the 
round  trip,  the  whole  contract  as  an  entirety  must  be  considered 
as  their  undertaking ;  that  they  undertook  to  carry,  or  to  have 
carried,  the  plaintiff  to  New  Orleans  and  back ;  that  the  ofiScer 
of  the  Louisville  &  Nashville  Company  at  New  Orleans  was 
thereby  made  "their  agent**  to  stamp  the  return  ticket,  and  as 
he,  without  sufiScient  cause,  failed  to  do  so,  the  defendant  corpo- 
ration, through  him,  committed  a  breach  of  their  contract,  and 
should  be  held  responsible  for  all  the  damages  resulting  from  the 
plaintiff 's  failure  to  get  his  return  passage.  We  think  we  have 
shown  that  the  Circuit  Judge  was  authorized  to  consider  the  con- 
tract as  made  by  the  defendant  corporation  for  themselves  and  as 
agent  for  the  intermediate  companies,  and  that  the  officer  at  New 
Orleans,  indicated  as  the  person  to  determine  the  question  of 
identity  and  stamp  the  return  ticket,  was  thereby  made  the  agent 
of  all  the  said  companies  as  to  their  respective  roads.  But  if  we 
are  mistaken  in  that,  and  the  said  officer  at  New  Orleans,  indi- 
cated and  agreed  upon  as  the  person  to  determine  the  identity  of 
the  passenger,  with  a  view  to  his  return  passage,  should  be  con- 
sidered as  the  agent  of  the  defendant  corporation  for  the  whole 
line,  we  do  not  see  how  that  would  help  the  plaintiff.  That  officer 
was  not  indicated  as  "agent**  for  the  purpose  of  performing  a 
merely  ministerial  act,  but,  on  the  contrary,  it  was  made  his  duty 
to  judge  of  the  sufficiency  of  the  evidence  of  identification ;  not 
whether  the  plaintiff  had  reasonably  identified  himself  by  hand- 
writing or  otherwise,  but  whether  he  was  identified  to  "the  satis- 
faction" of  the  person  named.  That  officer  may  have  been  un- 
necessarily hard  to  "satisfy,**  but  that  was  the  test  required  by 
the  contract  itself. 

So  that  even  in  the  view  of  the  plaintiff,  we  cannot  see  that 
the  judge  erred  in  not  referring  it  to  the  jury  to  determine 
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whether  the  "agent  of  the  Louisville  &  Nashville  R.  R.  Com- 
pany at  New  Orleans**  was  or  was  not  ''satisfied'*  with  the  proof 
of  identity  oflFered  by  the  plaintiff — that  was  a  matter  which  could 
only  be  determined  by  the  agent  himself.  It  strikes  us  that  from 
the  very  nature  of  the  question  it  could  not  be  decided  by  the 
jury.  It  seems  that  the  handwriting  of  the  plaintiff  in  New  Or- 
leans did  not  help  to  identify  him,  and  it  was  his  misfortune 
that  he  was  unable  to  offer  other  proof  which  was  satisfactory. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


ELLEN  V.  ELLEN. 


A  Circuit  Judge  has  power  at  chambers  to  grant  an  order  permitting  an 
amendment  of  the  complaint. 

Before  Prbssley,  J.,  Marion,  June,  1886. 

This  was  an  appeal  from  an  order  granted  by  the  Circuit 
Judge  at  his  chambers  in  Darlington  on  June  9,  1886,  granting 
leave  to  plaintiff  to  amend  his  complaint.  The  complaint  and 
answer  were  filed  in  1882.  Defendant  appealed  upon  the  follow- 
ing exceptions : 

1.  Because  his  honor,  Judge  Pressley,  at  chambers  had  no 
authority  of  law  to  grant  the  order  allowing  plaintiff  to  amend 
his  complaint.     Such  orders  can  only  be  made  in  open  court. 

2.  Because,  after  the  pleadings  are  made  up  and  after  the  time 
expires  as  limited  by  law  to  amend  pleadings  of  course,  no 
amendment  can  then  be  allowed  except  in  open  court,  and  in 
furtherance  of  justice,  upon  the  merits  of  the  case,  and  then  only 
at  the  discretion  of  the  Circuit  Judge. 

Messrs.  W.  W.  Sellers y  O.  P.  Townsend,  and  C.  A.  Woods, 
for  appellant. 

Messrs.  Johnson  ^  Johnson,  and  W.  W.  Harllee,  contra. 
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February  14,  1887.     The  opinion  of  the  court  was  delivered 

by 

Mr.  Chief  Justice  Simpson.  In  this  case  his  honor,  Judge 
Pressley,  at  chambers,  granted  the  plaintiff  leave  to  amend  his 
complaint  by  inserting  therein  a  demand  that  the  land  described 
in  the  complaint  be  sold  for  the  payment  of  the  judgment  and 
execution  of  the  plaintiff  against  Clark,  administrator.  This 
leave  was  granted  upon  the  proper  notice  to  the  defendant.  The 
defendant  appeals,  raising  the  question  that  his  honor  had  no 
power  to  grant  this  motion  at  chambers.  And  this  is  the  only 
question  in  the  case. 

We  think  that  section  2112  of  General  Statutes  is  conclusive 
of  this  question.  That  section  provides  in  terms :  "That  the 
Circuit  Courts  shall  be  deemed  always  open  for  the  purpose  of 
issuing  and  returning  mesne  and  final  process  and  commissions, 
and  for  making  and  directing  all  interlocutory  motions,  orders, 
rules,  and  other  proceedings  whatever,  preparatory  to  the  hear- 
ing of  all  cases  pending  therein  upon  their  merits.  And  it  shall 
be  competent  for  any  judge  of  the  said  courts,  upon  reasonable 
notice  to  the  parties,  in  the  clerk's  ofiBce  or  at  chambers,  and  in 
vacation  as  well  as  in  term  time,  to  make,  direct,  and  award  all 
such  process,  commissions,  and  interlocutory  orders,  rules,  and 
other  proceedings,  whenever  the  same  are  not  grantable  of  course 
according  to  the  rules  of  the  court.*' 

This  section,  it  is  true,  does  not  expressly  give  to  a  judge  at 
chambers  the  power  to  amend  a  complaint,  but  we  think  the  gen- 
eral power  given  to  make,  direct,  and  award  process,  commissions, 
and  interlocutory  orders,  and  other  proceedings  whatever,  prepara- 
tory to  the  hearing  of  all  cases  pending  in  the  courts,  necessarily 
includes  the  power  to  amend  a  complaint.  The  terms  other  proceed- 
ings whatever  are  very  broad  and  extensive,  and  no  doubt  were 
intended  to  include  all  orders  necessary  to  prevent  delay  at  the 
hearing.  No  doubt,  under  section  195  of  the  Code,  the  court 
could  hear  a  motion  to  amend,  either  before  or  after  judgment,  at 
the  trial  of  the  cause,  but  this  might  lead  to  delay,  and  it  does 
not  follow  that  because  such  power  is  given  to  the  court  at  the 
trial,  a  judge  before   the  trial  and  at  chambers  should  be  ex- 
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eluded  from  hearing  such  motion  preparatory  to  the  hearing  of 
the  cause. 

But,  independent  of  this,  it  seems  to  us  that  such  power  exists 
under  section  402  of  the  Code,  which  provides:  "1.  An  appli- 
cation for  an  order  is  a  motion.  2.  Motions  may  be  made  to  a 
judge  or  justice  out  of  court,  except  for  a  new  trial  on  the 
merits."  This  last  subdivision  is  quite  comprehensive.  It  only 
excludes  motions  for  a  new  trial  on*the  merits.  The  application 
of  plaintiff  here  was  for  an  order  granting  leave  to  amend  his 
complaint.  It  was  made  on  motion,  after  due  notice  to  the 
defendant,  for  the  purpose  of  preparing  the  case  for  an  approach- 
ing hearing.  It  was  not  a  motion  for  a  new  trial  on  the  merits. 
We  think  it  was  competent  for  the  judge  to  hear  it. 

This  court  in  the  case  of  Edwards  v.  Edwards  (14  S,  (7.,  15) 
held  that  a  motion  for  leave  to  file  a  supplemental  complaint 
could  be  made  before  a  judge  at  chambers  under  this  section,  sub- 
division 2  (then  section  417  of  the  old  Code),  and  we  think  this 
case  is  authority  for  the  motion  below. 

It  is  the  judgment  of  this  court,  that  the  order  below  be 
affirmed. 


AGNEW  V.  ADAMS. 


1.  An  order  refusing  a  motion  for  new  trial,  moved  upon  the  ground  that 
the  verdict  was  against  the  weight  of  the  evidence,  is  not  appealable. 

2.  A  party  cannot  establish  title  through  a  void  judgment  even  though 
such  judgment  is  afterwards  declared  to  be  valid  by  a  decree  of  the 
Court  of  Common  Pleas  in  a  cause  where  its  validity  is  one  of  the 
issues  involved,  and  all  proper  parties  are  befcre  the  court. 

3.  Declarations  of  a  judgment  creditor  made  after  a  sale  of  land  under 
his  judgment,  are  inadmissible  against  the  purchaser  to  show  that 
such  creditor  had  waived  his  right  to  enforce  his  judgment. 

4.  Issues  of  fact  being  involved,  the  trial-judge  could  not  direct  a  verdict. 

5.  The  judge  may  properly  charge  upon  any  matter  involved  in  the  cause. 

6.  Under  the  ruling  of  this  court  on  a  former  appeal  (15  ^.  C,  30),  the 
Circuit  Judge  properly  charged  the  jury  that  the  assignment  of  home- 
stead in  this  case  was  valid,  notwithstanding  irregularities  in  the 
return. 
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Before  Hudson,  J.,  Richland,  October,  1885. 

This  was  an  action  to  recover  two  hundred  acres  of  land.  The 
plaintiflF  purchased  902  acres  at  sheriff's  sale  as  the  property  of 
Robert  Adams,  the  ancestor  of  the  present  defendants,  and  ob- 
tained possession  of  702  acres  thereof,  but  the  defendants  declined 
to  surrender  the  remaining  200  acres  thereof,  alleging  that  it 
had  been  properly  assigned  as  a  homestead  to  Robert  Adams,  and 
therefore  did  not  pass  at  the  sheriff's  sale.  This  action  was  to 
recover  said  200  acres. 

Verdict  was  for  defendants.  Plaintiff  moved  for  a  new  trial 
upon  the  ground  that  the  verdict  was  contrary  to  the  weight  of 
the  evidence.  This  was  refused,  and  at  the  foot  of  the  order  of 
refusal  the  Circuit  Judge  wrote  as  follows : 

''After  signing  this  order,  I  am  urged  by  counsel  for  the  plain- 
tiff to  assign  my  reasons  for  refusing  a  new  trial.  These  reasons 
are :  1.  Because  this  litigation  has  been  long  and  stubborn,  and 
many  trials  have  been  had  on  Circuit  and  in  the  Supreme  Court. 
It  is  well  that  there  should  be  an  end  of  litigation,  and  courts  of 
justice  must  recognize  this  fact.  A  perpetual  war  with  juries 
will  not  be  waged  by  the  court.  2.  All  questions  of  fact  have 
been  strictly  submitted  to  the  jury  in  the  very  terms  and  lan- 
guage of  the  Supreme  Court  (on  the  question  of  waiver  especially), 
and  whilst  I  might  differ  with  the  jury  on  the  weight  of  evidence, 
yet  in  this  case  I  yield  to  their  finding  because  there  is  evidence 
to  sustain  them,  both  on  the  question  of  waiver  by  McMaster  and 
on  the  question  of  location.  I  do  not  think  this  verdict  should 
be  disturbed  by  me,  and  I  refuse  the  motion  for  a  new  trial.'' 

Plaintiff  appealed  upon  exceptions  to  the  rulings  and  charges 
of  the  Circuit  Judge  as  follows: 

1.  To  his  honor's  overruling  the  admission  in  evidence  of  the 
record  from  the  Common  Pleas  of  Richland  County  in  the  case 
of  D.  Crawford  &  Sons,  John  Agnew  &  Son,  and  John  Agnew, 
jr.,  plaintiffs,  v.  Robert  Adams,  Amie  A.  Weston,  James  P. 
Adams,  and  Jesse  E.  Dent,  sheriff  of  Richland  County,  defend- 
ants, showing  that  the  res  litigata^  as  well  as  the  resjudicatay  the 
point  in  issue,  as  well  as  the  point  decided  therein,  was  the  valid- 
ity of  the  judgment  of  Amie  A.  Weston  v.  Robert  AdamSy  and 
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that  it  was  therein  decided,  ordered,  and  decreed  that  the  said 
judgment  was  valid,  the  same  being  done  in  a  proper  suit  between 
proper  parties,  brought  for  the  express  purpose  of  testing  its 
existence  and  validity,  and  binding  upon  Robert  Adams  and  the 
defendants. 

2.  To  his  honor's  ruling  inadmissible  all  testimony  going  to 
show  that  Robert  Adams  and  the  plaintiff  were  estopped  from 
averring  against  the  validity  of  the  judgment  of  Amie  A.  Weston 
against  Robert  Adams. 

3.  To  his  honors',  after  correctly  rejecting,  on  plaintiff's  objec- 
tion, the  testimony  of  William  Wallace,  recalling,  suo  motu^ 
William  Wallace  to  testify,  notwithstanding  plaintiff's  renewed 
objection  thereto,  as  to  a  conversation  with  F.  W.  McMaster,  and 
receiving,  notwithstanding  plaintiff's  objection,  William  Wal- 
lace's testimony  as  to  what  F.  W.  McMaster  said  long  after  the 
matter  in  issue  had  been  tried  by  the  court,  which  testimony  was 
incompetent. 

4.  That  after  defendants  had  examined  F.  W.  McMaster,  their 
own  witness,  his  honor  erred  in  allowing  F.  W.  McMaster's 
declarations  to  be  given  in  evidence  by  defendants,  and  in  ruling 
admissible  testimony  introduced  for  the  purpose  of  contradicting 
F»  W.  McMaster,  their  own  witness. 

5.  Because  his  honor  erred  in  refusing  plaintiff's  request  to 
direct  the  jury  to  find  a  verdict  for  plaintiff. 

6.  Because  his  honor  erred  in  suggesting  to  the  jury  the  ques- 
tion whether  F.  W.  McMaster  had  not  waived  his  execution,  and 
thereby  induced  Adams  to  improve  his  homestead,  there  not  only 
being  no  proof,  but  no  legitimate  attempt  at,  or  legitimate  pre- 
tence of,  proof  thereof. 

7.  That  his  honor  erred  in  suggesting  any  question  of  waiver 
or  location  to  the  jury,  the  same  being  entirely  unwarranted  by 
the  evidence,  and  there  being  no  evidence  for  the  defendants  on 
either  of  these  points. 

8.  Because  his  honor  erred  in  charging  the  jury  that  the  pre- 
tended assignment  recorded,  which  mentioned  no  specific  land 
whatever,  and  an  unrecorded  plat,  unattached  thereto,  was  suffi- 
cient compliance  with  the  provisions  of  the  homestead  law  in 
regard  to  the  assignment  of  real  estate. 
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10.  Because  his  honor  erred,  as  matter  of  law,  in  not  granting 
a  new  trial. 

11.  Because  his  honor  erred  in  instancing  this  as  a  case  where, 
if  a  new  trial  was  granted,  a  perpetual  war  with  juries  would  be 
waged  by  the  court. 

12.  Because  his  honor  erred  in  holding  that  there  was  evi- 
dence to  sustain  the  question  of  waiver  and  location. 

13.  Because  his  honor,  being  of  opinion  that  the  verdict  was 
against  the  weight  of  evidence,  should  have  granted  a  new  trial. 

Messrs.  Bachman  ^  ToumanSy  for  appellants. 

Mr.  A.  C.  Moore ^  contra. 

February  14,  1887.     The  opinion  of  the  court  was  delivered 

by 

Mr.  Chief  Justice  Simpson.  The  plaintiflF  in  this  action 
sought  to  recover  a  tract  of  land  in  the  possession  of  the  defend- 
ants, and  which  he  claimed  to  belong  to  him  in  fee.  The  verdict 
was  for  the  defendants.  The  plaintiff  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  the  weight  of  the 
evidence.  This  motion  was  refused  in  an  order  of  which  the  fol- 
lowing is  a  copy,  to  wit:  '*The  jury  having  found  a  verdict  for 
the  defendants,  and  a  motion  for  a  new  trial  having  been  made 
on  the  ground  that  the  verdict  was  contrary  to  the  weight  of  the 
evidence,  and  after  hearing  Hon.  L.  F.  Youmans,  plaintiff's 
attorney,  for  the  motion,  and  A.  C.  Moore,  Esq.,  in  opposition : 
It  is  ordered,  that  said  motion  for  a  new  trial  is  refused.  Novem- 
ber 7, 1885." 

One  of  the  grounds  of  appeal  involves  the  correctness  of  this 
order,  and  it  will  be  considered  at  once.  It  is  not  necessary  to 
refer  to  authority  for  the  position  that  the  question  of  a  new 
trial  upon  the  facts,  insuflBciency  of  testimony  to  support  the 
verdict,  &c.,  is  a  question  entirely  for  the  Circuit  Judge,  and 
that  no  motion  of  that  kind  can  be  reviewed  by  this  court,  unless 
error  of  law  is  alleged  in  the  Circuit  Judge  in  the  order  which  he 
may  make  on  such  motion.  There  is  no  error  of  law  alleged  here. 
Nor  could  there  have  been,  as  the  motion  was  based,  not  on  the 
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ground  that  the  jury  was  misled  in  their  verdict  by  some  erroneous 
instruction  as  to  the  law  involved,  but  upon  an  allegation  that 
the  weight  of  the  evidence  as  to  the  facts  involved  was  against 
said  verdict.  It  is  hardly  necessary  to  repeat  what  we  have  so 
often  said  before  this,  that  on  a  motion  for  a  new  trial  the  facts 
of  a  case  and  the  force  and  effect  of  testimony  to  support  said 
alleged  facts,  belong  exclusively  to  the  jury  under  the  constitu- 
tion, subject  to  no  control  except  the  Circuit  Judge,  whose  judg- 
ment is  final.  This  disposes  of  exceptions  10,  12,  and  13  of 
appellant's  appeal,  as  they  all  involve  substantially  the  same 
ground. 

In  the  progress  of  the  trial  the  plaintiff  oflFered  in  evidence  a 
certain  record  from  the  Court  of  Common  Pleas  in  a  case  of  D, 
Crawford  ^  Son9^  John  Agnew  ^  Sons^  and  John  Agnew ^  jr.y 
plaintiffs,  v.  Robert  Adams,  Amie  Weston,  James  P.  Adims, 
and  Jesse  E,  Dent,  sheriff  of  Richland  County,  in  which  a  judg- 
ment of  Amie  Weston  y\  Robert  Adams,  obtained  before  the 
clerk  of  the  court  in  1874,  was  held  by  the  Circuit  Court  to  be  a 
valid  judgment,  from  which  judgment  there  was  no  appeal  by 
Adams.  The  plaintiff  in  his  action  here  claimed  title  to  the  land 
in  part  through  this  judgment,  he  having  purchased  at  sheriff's 
sale,  made  under  a  levy  of  the  execution  issued  on  this  judgment, 
and  this  record  was  offered  to  show  that  neither  Adams  nor  the 
defendants,  his  widow  and  children,  could  now  dispute  the  valid- 
ity of  said  judgment. 

The  facts  in  reference  to  this  judgment  are  as  follows :  It  was 
obtained  before  the  clerk  of  the  court  in  February,  1874,  "not 
in  term  time  and  in  open  court,*'  which  was  after  the  legislature 
had  passed  an  act  in  1873,  declaring  that  no  judgment  shall  be 
obtained  in  the  Court  of  Common  Pleas  except  during  term  time 
and  in  open  court,  &c.  In  the  previous  case  of  Adams  ^  Agnew, 
reported  in  15  S.  C,  42,  this  court  held,  that  because  of  its  being 
obtained  from  the  clerk  under  the  facts  above,  it  was  utterly  void, 
and  this,  too,  notwithstanding  that  in  the  meantime  the  case  of 
D.  Crawford  &  Sons  and  others,  creditors,  had  been  instituted 
to  set  aside  said  judgment  for  the  defect  stated,  in  which  it  was 
held  on  Circuit,  without  appeal,  to  be  good — this  court  saying, 
quoting  from  Freeman  on  Judgments:  "That  a  void  judgment 
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is  in  legal  effect  no  judgment.  By  it  no  rights  are  divested. 
From  it  no  rights  can  be  obtained.  Being  worthless  in  itself, 
all  proceedings  founded  upon  it  are  equally  worthless.  It  neither 
binds  nor  bars  any  one.**  "Consent  will  not  confer  it,  and  it  is 
so  wanting  in  the  color  of  judicial  authority  that  it  will  not  be 
reversed  on  appeal" — referring  to  Ex  parte  De  Hay^  3  S,  C.y 
567.  This  court  said  further,  that  the  mere  omission  on  the  part 
of  Adams  to  appeal  in  the  case  of  D.  Crawford  &  Sons,  supra^ 
"could  not  breathe  vitality  into  that  which  never  had  existence." 

In  the  second  appeal,  Agnew  v.  Adams^  17  S.  (7.,  373,  this 
court  held,  that  inasmuch  as  in  the  first  appeal  (15  S,  C,  supra) 
the  Amie  Weston  judgment  had  been  declared  utterly  invalid  (as 
appears  in  the  strong  language  above  quoted),  its  exclusion  as 
evidence  on  the  trial  below  was  not  error,  whatever  might  have 
been  the  purpose  of  its  introduction.  We  have  seen  no  reason 
to  change  our  opinion  as  then  expressed.  This  exception  assign- 
ing error  in  excluding  this  record  is  therefore  overruled. 

The  2d  exception  assigns  error  because  his  honor  "ruled  inad- 
missible all  testimony  going  to  show  that  Robert  Adams  and  the 
plaintiff  (we  suppose  the  defendants  are  here  meant)  were 
estopped  from  averring  against  the  validity  of  the  judgment  of 
Amie  A.  Weston  against  Robert  Adams.**  This  is  very  general, 
but  we  suppose  the  testimony  referred  to  upon  this  point  was  the 
record  in  the  case  of  D.  Crawford  &  Sons  against  Robwt  Adams, 
Agnew,  et  aL,  supra,  in  which  the  Amie  Weston  judgment  was 
held  to  be  valid,  to  which  Adams  submitted  without  appeal. 
We  know  of  no  other  testimony  looking  to  an  estoppel.  None  is 
pointed  to  in  the  exception,  nor  in  appellant's  argument,  and  the 
Crawford  record  has  already  been  disposed  of. 

The  3d  exception  complains  that  his  honor  allowed  William 
Wallace,  a  witness  for  defendants,  to  testify  as  to  a  conversation 
with  F.  W.  McMaster,  had  after  the  matter  in  issue  had  been 
tried  by  the  court,  in  which  McMaster  made  some  remarks,  as 
contended  by  defendants,  tending  to  show  that  he  had  waived  his 
judgment  against  Robert  Adams.  And  the  4th  exception  objects 
to  this  testimony  as  giving  declarations  of  McMaster,  and  as 
introduced  by  defendants  to  contradict  McMaster,  their  own  wit- 
ness.    These  exceptions  will  be  better  understood  by  a  short 
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statement  here  in  reference  to  the  connection  of  Mr.  McMaster 
with  the  controversy. 

Robert  Adams  some  years  ago  had  a  homestead  of  200  acres 
assigned  to  him  out  of  a  large  tract  of  land  upon  which  he  then 
lived.  At  the  time  of  the  assignment  there  were  several  judg- 
ments against  him,  some  of  them  upon  debts  antedating  the  con- 
stitution of  1868;  among  these  was  a  judgment  in  favor  of  Col. 
F.  W.  McMaster.  Some  time  afterwards  the  land  of  Adams  was 
levied  upon  and  sold,  especially  under  the  Amie  Weston  judg- 
ment, at  which  sale  the  plaintiff  was  purchaser.  The  homestead 
was  not  surrendered  by  Adams,  and  the  plaintiff  brought  action 
to  recover  it.  The  Amie  Weston  judgment  was  declared  invalid 
for  the  reason  stated  above.  The  plaintiff  then  fell  back  upon 
the  McMaster  judgment,  there  being  an  execution  from  that 
judgment  in  the  sheriff's  office,  and  the  debt  therein  antedating 
the  constitution,  thereby  defeating  the  homestead.  It  was 
adjudged  that  this  judgment  would  sustain  the  plaintiff,  unless 
McMaster  had  waived  his  rights  thereunder  (17  S,  (7.,  373),  and 
the  important  question  below  was,  whether  McMaster  had  waived 
his  rights.  He  was  introduced  as  a  witness  by  the  defendants, 
and  he  testified  that  he  knew  of  the  assignment  of  homestead, 
and  did  not  except  because  all  believed  at  that  time  that  it  was 
valid.  He  did  not  order  the  sale,  nor  did  he  receive  any  money 
in  1874  on  his  debt.  He  never  countermanded  the  mandate  on 
his  execution. 

After  McMaster  had  thus  testified,  Col.  William  Wallace  was 
offered  as  a  witness  by  the  defendants,  to  state  a  conversation  he 
had  had  with  Col.  McMaster,  some  time  after  the  second  trial, 
the  substance  of  which  was,  that  he,  McMaster,  was  surprised 
that  his  judgment  had  been  brought  into  the  case ;  that  he  had 
nothing  to  do  with  it;  that  he  regarded  his  judgment  as  noth- 
mg,  and  that  he  had  abandoned  all  hope  of  getting  anything  on 
it.  This  testimony  was  allowed  to  come  in  after  it  had  at  first 
been  excluded  by  the  judge.  In  reply  to  this,  the  plaintiff  called 
McMaster,  who  testified  that  he  did  not  remember  the  conversa- 
tion spoken  of  by  Col.  Wallace,  and  that  he  never  gave  any 
order  to  the  sheriff  not  to  levy,  nor  to  levy ;  that  he  gave  no 
consent  to  the  homestead  at  all,   and  never    waived  any  right 
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under  his  judgment.  Upon  this  state  of  facts  the  appellant 
excepted  in  the  two  exceptions  above.  His  honor  reports  that 
the  testimony  of  Col.  Wallace  was  not  in  contradiction  of  Col. 
McMaster,  nor  introduced  for  that  purpose ;  but  the  vital  ques- 
tion in  the  case  being  whether  McMaster  had  waived  his  judgment, 
his  declarations  and  statements  on  that  subject  were  regarded  as 
competent,  provided  they  did  not  contradict  him  (being  defend- 
ants* witness),  or  were  not  introduced  for  that  purpose.  He  held, 
however,  that  they  were  free  from  that  objection,  because  they 
did  not  contradict  anything  testified  to  by  McMaster  as  defend- 
ants' witness,  the  contradiction  being  to  what  McMaster  said 
when  he  was  afterwards  called  by  the  plaintiff  in  reply  to  the 
testimony  of  Col.  Wallace. 

We  do  not  suppose  that  the  declarations  of  McMaster  made  to 
Wallace  were  brought  out  to  contradict  the  testimony  of  McMas- 
ter, given  when  he  was  upon  the  stand  as  a  witness  for  the  defen- 
dants. But  independent  of  this,  by  what  rule  of  evidence  can 
they  be  held  competent  ?  The  Circuit  Judge  himself  seemed  to 
be  in  doubt,  and  at  first  rejected  them,  but  afterwards,  sua  motUy 
allowed  them  to  come  in.  The  question  before  the  court  was, 
whether  McMaster  had  waived  his  judgment.  There  could  be  no 
waiver  except  by  some  act  of  McMaster,  accomplishing  such 
waiver,  and  this  was  really  the  question  before  the  court — had 
such  act  been  done.  McMaster  was  present  in  court  and  a  wit- 
ness. He  certainly  knew  whether  he  had  performed  such  act, 
and  his  testimony  upon  this  matter  would  have  been  the  highest, 
and  no  doubt  had  he  been  a  party  to  the  cause,  seeking  to  enforce 
his  judgment,  any  admission  or  declaration  of  his  to  the  contrary 
would  have  been  competent  against  him,  as  a  declaration  or  ad- 
mission against  his  interest.  But  here  are  casual  statements  made 
by  him,  long  after  the  plaintiff  had  purchased  the  land,  under  an 
execution  issued  upon  his  judgment  made  to  an  outside  party, 
brought  out,  not  against  him,  but  against  a  purchaser  at  sheriff's 
sale,  without  notice.  While,  as  we  have  said,  they  would  have 
been  competent  against  McMaster  himself,  we  do  not  think  that 
the  plaintiff  was  in  such  privity  with  him  as  to  render  such 
declarations   competent  against  said  plaintiff,   especially  when 
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McMaster  was  a  witness  in  the  cause,  and  entirely  competent  to 
testify  directly  on  the  question  of  fact  involved. 

As  to  the  5th  exception.  This  was  not  a  case  in  which  the 
Circuit  Judge  could  have  legally  directed  a  verdict.  There  were 
issues  of  fact,  strongly  contested,  and  it  was  the  province  of  the 
jury  to  decide  the  facts. 

The  suggestions  made  to  the  jury,  complained  of  in  exceptions 
6  and  7,  appear  to  have  been  pertinent,  and  do  not  involve  legal 
error.  The  1 1th  and  12th  refer  to  the  reasons  given  by  his 
honor  for  refusing  the  new  trial.  That  matter  has  already  been 
disposed  of. 

As  to  the  assignment  of  the  homestead.  It  appears  that  the 
judge  charged  in  accordance  with  the  decision  of  this  court  in  the 
former  appeal. 

This  is  the  third  time  that  this  case  has  been  before  this  court. 
This  prolonged  litigation  is  to  be  regretted.  We  have,  however, 
no  alternative  but  to  decide  such  questions  of  law  as  may  be 
brought  properly  before  us. 

It  is  the  judgment  of  this  court,  that  the  judgment  below  be 
reversed,  on  the  ground  of  the  incompetency  of  the  declarations 
and  statement  of  Col.  McMaster,  as  testified  to  by  Col.  William 
Wallace,  and  that  the  case  be  remanded  for  a  new  trial. 

Mr.  Justicb  McIver  concurred. 

Mr.  Justice  McGowan.  I  concur  in  the  result  of  the  judg- 
ment in  this  case.  Col.  McMaster  was  a  competent  witness  and 
could  speak  for  himself.  I  fear,  however,  that  the  general  ex- 
pression, "there  could  be  no  waiver  except  by  some  act  of  Mc- 
Master," may  be  misleading.  In  one  sense  it  is  strictly  true, 
but  in  another  it  may  not  be.  A  person  is  said  to  waive  a  ben- 
efit when  he  renounces  or  disclaims  it,  and  that  may  be  express 
or  implied,  There  may  be  a  waiver  without  any  positive  act 
beyond  acquiescence  in  the  acts  of  others.  McMaster's  judgment 
was  one  of  those  under  which  the  homestead  had  been  assigned. 
After  that,  it  was  put  aside  eis  prima  facie  exhausted.  McMas- 
ter did  not  except  to  the  assignment.  He  did  not  order  the  levy 
or  sale.  He  did  nothing  but  acquiesce  in  the  proceeding.  Under 
these  circumstances,  would  it  not  be  allowable  to  inquire  whether 
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such  acquiescence  might  not  amount  to  an  implied  waiver  of  his 
right  to  sell  the  homestead,  as  against  a  stranger,  seeking  to 
legalize  a  void  purchase  of  the  homestead,  by  vitalizing  and 
appropriating  the  dormant  energies  of  hb  judgment  without  his 
consent  or  concurrence  ? 

New  trial  granted. 


WILLIAMS  V.  DOBSON. 


1.  Afler  condition  broken  in  a  chattel  mortgage  the  title  veste  in  the  mort- 
gagee, and  if  the  property  be  seized  under  execution  against  the  mort- 
gagor and  sold,  the  execution  creditor  and  the  constable  are  liable  to 
the  mortgagee  in  damages  for  such  wrongful  act. 

2.  The  Circuit  Judge  properly  fixed  the  damages  at  the  value  of  the  mort- 
gaged property  as  ascertained  by  the  sale  (it  being  less  than  the  mort- 
gage debt),  and  properly  held  that  upon  payment  thereof  the  lien  of 
the  mortgage  should  be  released. 

3.  The  mortgagee  might  have  followed  the  mortgaged  property,  but  he 
was  not  bound  to  do  so. 

Before  Hudson,  J.,  York,  April,  1886. 

This  was  an  action  by  F.  W.  Williams,  as  assignee  of  J.  M. 
Ivy  &  Co.,  against  T.  M.  Dobson  and  Edward  Hart.  The 
opinion  states  the  case. 

Messrs.  Hart  ^  Hari^  for  appellants. 
Mr.    W.  J.  Cherry^  contra. 

February  14,  1887.     The  opinion  of  the  court  was  delivered 

by 

Mr.  Chief  Justice  Simpson.  The  case  below  was  heard  in 
Circuit  Court  on  appeal  from  a  trial  justice  under  the  following 
state  of  facts :  One  E.  6.  McDonald  had  executed  two  chattd 
mortgages  to  Ivy  &  Co.,  the  first  in  1881,  to  secure  a  note  for 
$114.80,  and  the  other  in  1883,  on  a  note  for  $65,  which  was 
given  as  collateral  to  the  first,  and  covering  different  property 
from   the  first.     In  December,  1879,  the  defendant,    Dobson, 
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recovered  jadgment  against  the  said  McDonald  before  a  trial  jus- 
tice for  the  sum  of  $81.30.  Both  of  the  mortgages  of  Ivy  &  Co. 
had  been  duly  recorded.  In  ^  October,  1885,  Dobson  having 
issued  execution  on  his  judgment,  levied  on  the  property  em- 
braced in  the  two  mortgages,  which  was  still  in  the  possession  of 
McDonald,  the  mortgagor,  although  the  condition  of  the  mort- 
gages had  been  breached.  Under  this  levy  the  mortgaged  pro- 
perty was  sold  by  the  constable.  Hart,  who  had  made  the  levy. 
It  brought  $42,  which  was  applied  in  satisfaction  of  Dobson's 
execution. 

In  September,  1885,  which  was  some  months  before  the  levy 
and  sale  above  mentioned.  Ivy  &  Go.  assigned  the  mortgages  to 
the  plaintiff,  Williams,  .who  brought  action  before  a  trial  justice 
against  the  defendants,  Dobson,  the  execution  creditor,  and 
Hart,  the  constable,  to  recover  damages  for  the  conversion  and 
sale  of  the  property.  The  defendants  demurred  to  the  complaint 
on  the  ground  that  the  plaintiff's  right  of  action,  if  any,  was 
against  the  mortgage  property,  which  he  should  have  followed, 
and  not  against  the  execution  creditor,  who,  it  was  claimed,  had 
done  nothing  unlawful.  The  trial  justice  sustained  this  demurrer, 
from  which  the  plaintiff  appealed  to  the  Circuit  Court.  The 
appeal  was  heard  by  his  honor.  Judge  Hudson,  who  overruled 
the  trial  justice,  holding  that  the  condition  of  the  mortgage  hav- 
ing been  broken,  the  title  to  the  chattel  thereby  became  vested 
in  the  mortgagee,  and  the  execution  of  defendant  having  been 
levied  after  this  and  the  property  sold,  all  the  parties  engaged  in 
said  sale  were  guilty  of  a  conversion  and  personally  liable  there- 
for to  the  extent  of  the  outstanding  debt,  provided  the  value  of 
the  converted  property  be  so  much :  if  it  be  less,  then  for  the 
value  of  the  converted  property.  He  thereupon  adjudged  that 
plaintiff  was  entitled  to  recover  the  sum  of  $42,  the  amount  of 
the  sale,  together  with  the  costs  of  the  action  and  of  the  appeal, 
with  leave  to  plaintiff  to  issue  execution,  which,  when  paid, 
should  release  the  mortgaged  property. 

The  appeal  of  defendants  is  founded  upon  several  exceptions. 
The  material  questions,  however,  are  but  two:  1st.  Whether 
the  defendants  committed  an  actionable  wrong  in  the  levy  and 
sale,  rendering  themselves  personally  liable  therefor,  as  held  by 
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the  Circuit  Judge.  2nd.  Whether  the  measure  of  damages  was 
the  value  of  the  converted  chattel,  which,  if  recovered  by  the 
plaintiff,  would  preclude  him  from  "further  recourse  on  the  mort- 
gaged property.** 

There  is  no  doubt  that  after  condition  broken  in  a  mortgage  of 
personal  property,  the  title  to  said  property  becomes  vested  in 
the  mortgagee,  subject,  it  is  true,  to  an  accounting  in  equity  to 
the  mortgagor  for  the  surplus,  if  any,  over  the  debt  intended  to 
be  secured,  but  as  to  all  others,  and,  in  fact,  as  to  the  mortgagor, 
the  title  of  the  mortgagee  is  absolute  and  complete  ( Wolf  v. 
Farrel,  S  Brev.,  68;  Trescott  v.  Smyth,  1  McCord  Oh.,  486; 
ReeBe  v.  Lyon,  20  S.  C,  17;  McClendon  v.  WelU,  Ibid,,  514; 
Spriggs  v.  Camp,  2  Speer,  183 ;  Bellune  v.  Wallace,  2  Rich., 
82) ;  or  at  least  is  invested  with  all  the  rights  of  owner.  It  is 
not  denied  here  that  the  condition  of  plaintiff's  mortgages  had 
been  broken  before  the  levy  and  sale.  The  mortgages  were  on 
record.  The  defendants  then  must  have  known,  or  should  have 
known,  when  the  levy  and  seizure  of  the  property  was  made, 
that  they  were  seizing  the  property  of  the  plaintiff  instead  of 
McDonald,  the  execution  debtor,  and  that  they  were  invading 
the  plaintiff's  rights.  Hutchinson  v.  Boho,  1  Bait,  546;  Mc- 
Pherson  v.  Neuffer  ^  Hendrix,  11  Rich,,  267  ;  Joplin  v.  Carrier, 
11  S.  C,  327  ;   Warren  v.  LaGrone,  12  Id.,  45. 

Under  these  circumstances  there  is  no  room  for  argument  or 
doubt  upon  the  question  whether  their  conduct  was  actionable. 
When  an  execution  creditor  levies  and  sells  property  as  the  pro- 
perty of  his  debtor,  he  does  so  at  the  risk  of  said  property  belong- 
ing to  his  debtor,  and  at  his  peril,  and  he  and  all  concerned  are 
liable  if  he  mistakes  the  property  of  another  for  that  of  his 
debtor.  Before  the  adoption  of  the  code  the  action  of  trespass 
would  perhaps  have  been  the  proper  action  in  such  a  case.  Since 
the  code,  while  no  change  has  been  made  in  the  causes  of  action, 
yet  thereby  all  forms  of  action  have  been  reduced  to  one,  to  wit, 
summons  and  complaint ;  and  the  object  of  actions,  or  rather  the 
redress  to  be  obtained,  has  been  classified  under  three  heads, 
dependent  upon  the  character  of  the  right  invaded  and  the  injury 
sustained,  to  wit,  actions  for  the  recovery  of  real  property  and 
damages,  personal  property  and  damages,  and  actions  for  the 
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recovery  of  money  only.  Therefore  all  the  old  common  law 
forms  of  actions  intended  for  the  recovery  of  money  only, 
whether  on  breach  of  contract  or  for  the  conversion  of  or  injury 
to  property,  may  be  met  by  the  single  action  for  the  recovery  of 
money,  without  styling  it  either  trespass,  trover,  assumpsit,  or  any 
of  the  old  names,  the  gist  being  the  injury  sustained,  and  not  the 
name  of  the  injury,  which  injury  must  appear  in  the  facts  alleged 
and  proved. 

In  the  case  before  the  court  the  plaintiff  has  been  deprived  of 
his  property  by  the  wrongful  act  of  the  defendants.  Said  pro- 
perty has  been  seized  and  sold  to  other  parties,  and  the  proceeds 
appropriated  to  the  use  of  the  defendant.  This  wrongful  act  may 
have  been  redressed  formerly  by  the  action  of  trespress,  and  per- 
haps by  trover,  but  in  any  event  it  was  entitled  to  redress  in 
money,  and  is  still  entitled  to  such  redress.  True,  the  plaintiff's 
title  to  the  mortgaged  property  was  not  divested  by  the  sale,  and 
he  might  have  followed  it  in  the  possession  of  the  purchaser,  but 
we  do  not  know  that  he  was  bound  to  do  so.  The  defendants 
are  the  parties  who  committed  the  injury  of  which  he  complains, 
and  he  is  certainly  entitled  to  recover  of  them  to  the  extent  of 
that  injury.  By  their  act  he  has  been  deprived  of  his  property, 
and  they  have  not  restored  it,  and  so  far  as  is  known  that  depri- 
vation is  permanent,  as  completely  so  as  if  it  had  been  de- 
stroyed. 

Under  these  circumstances  we  think  the  Circuit  Judge  was 
right  in  both  sustaining  the  plaintiff's  action,  and  in  fixing  the 
measure  of  the  damages  at  the  value  of  the  property  to  the  extent 
of  the  mortgage  debt,  as  ascertained  by  the  sale,  as  well  as  in 
precluding  further  recourse  upon  the  condition  specified.  Bogan 
V.  Wilburnj  1  Speer^  182 ;  Foreman  v.  Nielson,  2  Rich.  Eq,y 
287. 

The  other  exceptions  failing,  as  far  as  we  can  see,  to  raise  any 
distinct  questions,  either  of  law  or  fact,  to  which  error  is  assigned, 
need  not  be  considered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 
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STATE  V.  JEFFCOAT. 

1.  After  the  fs;r&nd  jury  for  the  year  1886  were  drawn,  and  summoned, 
under  the  law  as  it  then  stood,  to  attend  on  the  first  Monday  of  Janu- 
ary, a  statute  was  passed  changing  the  term  of  court  to  the  second 
Monday  of  January.  Held,  that  the  grand  jury  attending  on  the  second 
Monday  under  this  writ  of  venire  was  a  lawful  body. 

2.  Objections  to  the  regularity  of  a  venire,  by  which  a  grand  jury  are 
summoned,  come  too  late  after  verdict. 

Before  Witherspoon,  J.,  Orangeburg,  May,  1886. 

The  opinion  states  the  case. 

Mr,  Malcolm  I.  Browning^  for  appellant. 

Mr.  Jervey^  solicitor,  contra. 

February  16, 1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  The  defendant  was  tried  and  con- 
victed for  selling  spirituous  liquors  without  a  license  at  the  May 
term  of  the  court,  1886,  for  Orangeburg  County.  After  the  ver- 
dict, but  before  sentence,  he  moved  in  arrest  of  judgment  on  the 
ground  that  the  grand  jury  which  found  the  bill  was  not  a  lawful 
grand  jury,  in  that  they  had  been  drawn  to  attend  on  the  4th  of 
January,  1886,  which  was  not  "the  commencement  of  the  first 
term  of  the  court  in  that  year;*'  but,  on  the  contrary,  the  11th 
day  of  January,  1886,  was  the  first  day  of  the  term.  The  Circuit 
Judge  refused  the  motion,  and  sentenced  the  defendant  to  pay  a 
fine  of  one  hundred  dollars  or  be  imprisoned  for  four  months ; 
and  he  appeals  to  this  court,  alleging  error  in  that  ruling. 

It  appeared  that  by  the  law  as  it  stood,  down  to  December  23, 
1885,  the  court  sat  at  Orangeburg  on  the  first  Monday  of  Janu- 
ary, which,  in  the  year  1886,  fell  on  the  fourth  day  of  the  month. 
Under  section  2236,  General  Statutes,  the  jury  commissioners  of 
Orangeburg  County  were  required  to  prepare  the  jury  list  and 
box  *'in  the  month  of  December  of  each  year,*'  and  by  section 
2629  the  clerk  of  the  court  was  required  "to  issue  the  writ  of 
venire  not  less  than  fifteen  days  before  the  commencement  of  the 
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first  term  of  the  court  in  each  year,"  &c.  Conforming  to  these 
provisions  of  the  law,  and  counting  "fifteen  days"  back  from  Janu- 
ary the  4th  of  the  year  1886,  the  grand  jury  had  to  be  drawn 
before  December  20th,  1885.  Accordingly,  it  was  drawn  on  the 
11th  of  that  month,  and  the  writ  issued,  directing  the  sheriff  to 
summon  the  jurors  named  and  attached  thereto,  "to  be  and  ap- 
pear before  the  Court  of  Common  Pleas  and  General  Sessions  for 
the  court  aforesaid,  to  be  holden  at  Orangeburg  C.  H.  on  the 
fourth  day  of  January,  1836,  to  serve  as  grand  jurors  for  the 
year  1886.'*  As  we  think,  this  grand  jury,  drawn  not  only  in 
exact  conformity  to  the  law  as  it  then  stood,  but  in  the  only  man- 
ner in  which  it  could  have  been  properly  drawn,  was  regular  and 
a  legal  grand  jury. 

But  after  this  jury  was  drawn,  viz.,  on  December  23, 1885,  the 
legislature  passed  an  act  (19  Stat^  157)  changing  the  time  of 
holding  the  court  at  Orangeburg  from  the  first  to  the  second  Mon- 
day of  January ;  and  it  is  insisted  that  as  the  act  does  not  contain 
a  clause  requiring  all  process  returnable  on  the  first  Monday  to 
be  made,  according  to  its  terms,  returnable  on  the  second  Mon- 
day of  January,  the  grand  jury  which  found  the  bill  was  not  a 
lawful  grand  jury.  We  agree  with  the  Circuit  Judge  that  merely 
changing  the  time  for  holding  the  court  did  not  make  the  grand 
jury  illegal.  They  were  regularly  drawn  as  grand^urors  for  the 
year  1886,  and  the  point  made  as  to  the  time  of  holding  the  court 
concerned  only  the  summoning  of  the  jurors.  Nothing  is  said  in 
the  "Case*'  as  to  the  time  when  the  jurors  were  actually  sum- 
moned to  appear  on  the  second  Monday,  nor  was  that  essential  to 
the  legality  of  the  jury.  That  was  for  the  sheriff.  "The  grand 
and  petit  jurors,  drawn  as  hereinbefore  provided,  shall  be  sum- 
moned by  the  sheriff,  and  shall  attend  and  serve  according  to  the 
exigency  of  the  summons."  Gen,  Stat,  §2259.  "The  writ  is 
merely  a  precept  to  the  sheriff  to  summons  a  jury  according  to 
the  list  of  names  or  panel."  State  v.  McElmurray,  3  Stroh,,  33. 
In  the  case  of  the  State  v.  Crosby  [Harper y  91),  Judge  David 
Johnson  said :  "It  is  objected  that  the  mode  of  summoning  them 
was  irregular.  The  important  object  of  obtaining  an  impartial 
jury  is  secured  by  means  of  drawing  them,  which  is  not  affected 
or  controlled  in  the  least  by  the  mode  of  summoning  them ;   and 


Digitized  by 


Qoo^<^ 


116  State  v.  Jkfpcoat. 


Opinion  of  the  Court.  [26  S.  C. 


it  is  obvious  that,  in  prescribing  this  mode,  the  legislature  had 
nothing  more  in  view  than  to  procure  it  to  be  promptly  done. 
The  writ  of  venire  was  the  authority  of  the  sheriff;  and  as  the 
process  of  the  court  secured  the  attendance  of  the  jurors,  I  am 
unable  to  see  how  the  prisoner  is  affected  by  any  irregularity  in 
this  respect." 

But  if  there  should  be  error  in  this,  we  think  that,  after  bill 
found,  trial,  and  verdict,  the  objection  of  irregularity  came  too  late. 
Section  2266,  General  Statutes,  declares  that,  ''No  irregularity 
in  any  writ  of  venire,  or  in  the  drawing,  summoning,  returning, 
or  empanelling  of  jurors,  shall  be  sufficient  to  set  aside  the  ver- 
dict, unless  the  party  making  the  objection  was  injured  by  the 
irregularity,  or  unless  the  objection  was  made  before  the  return- 
ing of  the  verdict."  It  is  admitted  that  such  objection  could  not 
prevail,  if  made  against  the  petit  jury,  after  verdict.  It  is,  how- 
ever, urged  that  the  provision  relates  only  to  the  petit  jury,  as 
shown  by  the  word  '^verdict"  ;  that  grand  juries  do  not  render 
"verdicts,"  and  it  was  not  the  intention  to  include  them.  It 
seems  to  us  that  this  would  be  a  strained  construction :  that  the 
word  "verdict,"  in  its  connection,  was  used  simply  to  indicate  a 
particular  stage  of  the  proceeding,  beyond  which  certain  objec- 
tions would  not  be  heard.  The  act  itself  certainly  does  not,  in 
express  term^  make  any  such  distinction  between  grand  and 
petit  jurors,  but,  on  the  contrary,  speaks  generally  of  "jurors," 
"no  irregularity,"  "in  any  writ  of  venire,"  &c.,  &c. 

The  law  plainly  provides  that  grand  jurors  shall  be  drawn  and 
summoned  in  the  same  manner  as  jurors  for  trial,  and,  when 
drawn  at  the  same  time,  the  persons  whose  names  are  first  drawn 
to  the  number  required  shall  be  returned  as  grand  jurors,  and 
those  afterwards  drawn,  to  the  number  required,  shall  be  jurors 
for  trial.  The  jurors,  grand  and  petit,  form  a  class,  drawn  and 
summoned  in  the  same  manner,  and  we  do  not  see  why  the  same 
immunity  from  objection  at  a  particular  stage  of  the  case  should 
not  apply  to  one  as  well  as  to  the  other.  It  was  held  in  the  case 
of  the  State  v.  Blackledge  (7  Rich^  827),  upon  general  prin- 
ciples, that  "An  objection  that  one  of  the  grand  jurors,  who  found 
the  bill,  was  not  qualified  to  act  as  a  juror,  comes  too  late  after 
arraignment,  trial,  and  verdict."     In  that  case,  as  to  objections 
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to  the  grand  jury  which  found  the  bill,  the  court  say :  *'The 
prisoner  is  entitled  to  a  copy  of  the  indictment,  as  well  as  a  list 
of  the  array  who  may  be  called  to  pass  upon  his  trial,  three  days 
before  it.  He  has,  therefore,  the  means  of  information,  and  must 
take  the  consequences  of  an  omission  to  avail  himself  thereof. 
The  proper  time,  therefore,  to  urge  an  objection  of  the  kind  in 
question,  must  be  when  called  to  plead  to  the  indictment.  By 
special  plea  or  other  suggestion  to  the  court,  before  proceeding  to 
trial,  such  objection  would  assuredly  secure  consideration.  Cases 
in  the  English  books,  bearing  on  this  point,  may  be  found,  though 
of  rather  rare  occurrence"-— citing  authorities. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


STATE  V.  ROBERTSON. 


1.  It  is  proper,  especially  in  criminal  cases,  that  counsel,  in  addressing 
the  jury,  should  keep  themselves  strictly  within  the  record  ;  but  much 
must  be  left  to  the  discretion  of  the  trial  judge,  and  his  failure  to 
restrain  the  solicitor  in  this  case  was  not  legal  error. 

2.  Where  the  accused  testified  in  his  own  behalf,  as  permitted  by  the 
statute,  "as  to  the  facts  and  circumstances  of  the  case,"  he  is  subject  to 
all  the  incidents  of  a  regular  witness,  and,  therefore,  his  general  repu- 
tation for  veracity  may  be  assailed. 

Before  Aldrich,  J.,  Fairfield,  September,  1886. 

This  was  a  prosecution  against  Sandy  Robertson  for  rape. 
The  opinion  fully  states  the  case  as  it  appears  in  the  appeal 
record. 

Mr.  (?.  W.  Ragsdale^  for  appellant,  cited  G-en,  Stat,  §  2643; 
1  Bish.  Cr.  Proc,  §  1112;  23  How,,  2)  Whart  Cr.  Law, 
§814;  Taylor  Mid.,  §  1083;  1  ffilL,  251;  49  Lid.,  24;  1 
Bish.  Cr.  Proc,  §  9756;  96  III,  209;  44  Wise,  282;  12 
Tex.  App.,  583 ;  68  Ala.,  476  ;  1  Bish.  Or.  Proc,  §  1124. 

Mr.  McDonald,  solicitor,  contra,  cited  15  S.  C,  389 ;  Whart. 
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Or.  Evid.,  §§  427-439;  67  Mo.,  880;  68  Ind.,  54,  345;  56 
N.  r.,  315;  114  Ma^B.,  285;  52  N.  H.,  459;  58  Cat,  212; 
9  Nzv.,  179 ;  28  Conn,,  309 ;  4  Grim.  L.  Mag.,  323. 

February  16,  1887.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  The  defendant  was  tried  for  rape. 
He  testified  in  his  own  behalf  under  the  statute.  The  solicitor 
offered  witnesses  to  impeach  the  veracity  of  the  defendant  in  the 
same  manner  as  is  allowable  in  reference  to  ordinary  witnesses. 
In  rebuttal  he  also  offered  witnesses  to  show  where  the  defendant 
was  staying,  or  rather  where  he  was  not  at  the  time  of  the  rape ; 
and  in  doing  so  the  sheriff  incidentally  stated  that  he  had  made 
search  for  him  under  a  warrant  charging  him  with  assault  and 
battery  on  a  woman  at  Rock  City.  To  this  mention  of  a  war- 
rant in  another  case  the  defendant's  counsel  objected,  and  the 
objection  was  sustained  as  indirectly  assailing  his  character  ;  but 
it  seems  that  in  his  argument  the  solicitor  made  some  reference 
to  his  "dodging  around  and  evading  the  oflScers  of  the  law.*' 

The  defendant  was  convicted  with  recommendation  to  the  mercy 
of  the  court,  and  was  sentenced  to  imprisonment  in  the  peniten- 
tiary for  life.  He  appeals  to  this  court  upon  the  following  excep- 
tions :  "I.  Because  his  honor  erred  in  admitting  testimony  to 
impeach  the  character  of  the  defendant  for  veracity,  the  defend- 
ant not  having  put  his  character  in  issue.  II.  Because  his  honor 
erred  in  allowing  the  State's  attorney  to  go  beyond  the  testimony 
and  urge  upon  the  jury  that  the  defendant,  prior  to  the  time  of 
the  alleged  rape,  had  committed  an  assault  and  battery  on  a 
woman  and  was  dodging  around  evading  arrest  at  the  time  of 
the  alleged  rape." 

It  is  most  certainly  proper,  especially  in  criminal  cases,  that 
counsel,  in  addressing  a  jury,  should  keep  themselves  strictly 
within  the  record.  This  rule  is  essential,  and  must  be  enforced  ; 
but  from  the  very  nature  of  the  case  some  latitude  in  argument  must 
necessarily  be  allowed.  It  is  often  matter  of  difficulty  to  draw  the 
line  sharply  between  legitimate  argument  and  unauthorized  state- 
ment— between  what  is  and  what  is  not  allowable  ;  and  as  this 
pertains  to  the  conduct  of  the  cause,  it  must,  to  a  large  extent, 
be  left  to  the  wise  discretion  of  the  Circuit  Judge.     We  could 
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not  affirm  that  the  omission  of  the  Circuit  Judge  to  restrain  the 
solicitor  in  his  argument  was  such  error  of  law  upon  his  part  as 
to  authorize  this  court  to  set  aside  the  verdict  on  that  ground. 

The  question  made  by  the  first  exception  has  never,  so  far  as 
we  are  informed,  been  settled  in  this  State.  Down  to  1866  the 
defendant  in  a  criminal  case  was  not  allowed  to  testify  in  his  own 
behalf,  and  therefore  the  question  could  not  arise.  But  section 
2643  of  the  General  Statues  now  provides  that,  **In  the  trial  of 
all  criminal  cases  the  defendant  shall  be  allowed  to  testify  (if  he 
chooses  to  do  so,  and  not  otherwise)  as  to  the  facts  and  circum- 
stances of  the  case.*'  In  reference  to  this  provision,  it  was  said 
by  this  court  in  the  case  of  the  State  v.  White,  15  S.  (7.,  390: 
"It  is  to  be  observed,  however,  that  White  was  not  an  ordinary 
witness,  but  was  the  party  accused,  and  under  the  statute  was  only 
permitted  to  testify  as  to  the  facts  and  circumstances,  and  it  may 
admit  of  grave  question,  whether  his  character  could  be  im- 
peached, either  in  the  manner  suggested,  or  in  any  other  way ; 
bat  as  this  is  an  important  question  not  raised  in  the  record  or 
argued  in  the  case,  we  do  not  propose  upon  this  subject  to  do 
more  than  merely  suggest  the  question,  without  undertaking  now 
to  decide  it." 

The  point  is  now  made  in  the  record,  however,  and  it  is  neces- 
sary for  us  to  decide  it.  There  is  no  doubt  that  the  common 
law,  in  its  tenderness  for  liberty  and  life,  presumes  every  one 
innocent  until  the  contrary  is  made  to  appear  in  the  regular  way. 
From  this  beneficent  principle  comes  the  rule  that  the  general 
bad  character  of  one  charged  with  a  particular  crime  may  not  be 
shown,  unless  the  accused  himself  chooses  to  put  his  character  in 
issue ;  and  it  is  urged  that  this  settled  rule  will  be  violated  by 
allowing  the  State  to  show  that  a  defendant  on  trial  is  wanting 
in  truthfulness,  as  that  must  necessarily,  to  some  extent  at  least, 
involve  the  matter  of  general  character.  There  was,  however, 
another  rule  of  the  common  law  quite  as  well  settled — that  one 
on  trial  for  a  crime  could  not  testify  for  himself.  But  as  this 
rule  was  supposed  sometimes  to  operate  unjustly  against  the 
accused,  it  has  been  repealed,  or  at  least  so  modified  by  the  afore- 
said statute,  as  to  give  him  the  right  "to  testify  as  to  the  facts  and 
circumstances  of  the  case."     This  was  a  great  change  in  the  law 
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of  evidence  in  favor  of  the  accused,  and  the  question  now  arises, 
whether  a  defendant,  who  elects  to  exercise  the  privilege  of  tes- 
tifying in  his  own  case,  may  still  claim  the  old  immunity  from 
assault  upon  his  character  to  the  full  extent,  or  by  so  doing 
thereby  makes  himself  a  witness  in  the  usual  sense  of  that  word — 
that  is  to  say,  assuming  the  obligations  and  responsibilities  of  an 
ordinary  witness,  who  puts  his  character  for  truth  and  veracity 
to  the  test  by  the  very  act  of  testifying. 

What,  then,  was  the  intention  of  the  legislature  in  thus  chang- 
ing the  law  ?  Was  it  simply  to  allow  the  defendant  to  make  its 
statement  to  the  jury  for  what  it  is  worth,  or  to  remove  his  inca- 
pacity to  testify  and  to  place  him,  at  his  election,  in  the  position 
of  an  ordinary  witness  in  the  case  ?  The  act  clearly  requires 
that  if  the  party  asks  the  privilege,  he  shall  make  his  statement 
under  oath,  and,  as  we  suppose,  he  might  be  convicted  of  per- 
jury for  swearing  falsely  on  his  own  trial.  It  is  true,  the  act 
does  not  use  the  word  '^witness,"  but  there  is  the  equivalent 
word  "testify,**  of  which  the  definition  is,  "to  bear  witness 
to'* — "to  give  evidence  or  testimony  of,"  &c.  We  cannot  sup- 
pose that  the  phrase  "as  to  the  facts  and  circumstances  of  the 
case'*  is  in  any  way  restricted,  but  rather  allows  any  statement 
which,  coming  from  an  ordinary  witness,  would  be  competent. 
Surely  the  solicitor  might  reply  to  and  disprove  any  statement  of 
the  defendant,  and  also  upon  laying  the  proper  foundation  show 
that  he  had  made  statements  contrary  to  those  made  in  court; 
and  we  do  not  clearly  see  why  a  defendant  who  chooses  to  testify 
in  his  own  case  should  not  do  so,  subject  also  to  the  other  inci- 
dents of  a  regular  witness — one  of  which  is,  that  his  character 
for  truth  and  veracity  may  be  assailed.  It  was  always  allowable 
for  one  accused  of  crime  to  put  his  character  in  issue,  if  he 
chose  to  do  so ;  and  it  would  seem  that,  by  accepting  the  privi- 
lege to  testify  under  the  statute,  he  elects  to  put  it  in  issue,  so 
far,  at  least,  as  truthfulness  is  concerned.  Any  other  construc- 
tion, as  it  seems  to  us,  would  necessarily  tend  to  put  the  true  and 
the  untrue  upon  the  same  bed  ;  to  confound  truth  with  falsehood, 
and,  to  that  extent,  defeat  the  ends  of  justice. 

It  seems  that  this  is  the  view  taken  in  most  of  the  States  in 
which  laws  have  been  enacted  similar  to  our  statute.     It  appears 
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from  the  numerous  cases  cited  by  the  solicitor,  notably  from  New 
York,  Massachusetts,  California,  Indiana,  and  Missouri,  that  the 
generally  received  doctrine  upon  the  subject  is,  that  where  the 
defendant  testifies  in  his  own  behalf  his  character  for  truth  and 
veracity  is  thereby  uncovered,  but  not  his  general  moral  charac- 
ter. "A  party,  it  may  be  said  generally,  when  he  becomes  a 
witness,  is  subject  to  the  usual  duties,  liabilities,  and  limitations 
of  witnesses.  *  *  *  fjjg  character  for  truth  and  veracity 
may  be  impeached,  and  his  testimony  may  be  commented  on  by 
counsel  to  the  same  effect  as  the  testimony  of  other  witnesses," 
&c.      Whart.  Or.  JSvid,,  §§  429,  433. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


STATE  V.  JENKINS. 


In  the  absence  of  any  law  limiting  the  punishment  of  petit  larceny  to  one 
hundred  dollars  fine  or  thirty  days  imprisonment,  trial  justices  have 
no  jurisdiction  of  petit  larceny,  but  it  is  within  the  exclusive  jurisdic- 
tion of  the  Court  of  General  Sessions. 

Before  Aldrich,  J.,  Richland,  June,  1886. 

The  opinion  states  the  case. 

Mr,  H.  C,  Pattony  for  appellant. 

Mr.  2>.  C.  iZay,  for  the  solicitor,  contra. 

February  16, 1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  appellant  was  indicted 
for  perjury,  charged  to  have  been  committed  by  him  in  a  previ*- 
ous  prosecution  against  him  for  petit  larceny  before  a  trial  justice. 
The  judge  was  requested  to  charge  that  a  trial  justice  had  no 
jurisdiction  in  cases  of  petit  larceny,  and  therefore  that  perjury 
could  not  be  committed  in  such  a  case.  This  request  was  refused, 
whereupon  the  defendant  was  convicted.     The  only  question  in 
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the  appeal  is,  was  it  error  for  the  judge  to  refuse  appellant's 
request,  which  raises  the  question  whether  or  not  trial  justices 
have  jurisdiction  in  cases  of  petit  larceny. 

Section  19,  art.  I.,  of  the  constitution  provides  that  justices  of 
the  peace,  or  other  oflScer  authorized  by  law  *  *  *  shall  have 
jurisdiction  in  all  cases  less  than  felony,  where  the  punishment 
does  not  exceed  a  fine  of  a  hundred  dollars,  or  imprisonment  for 
thirty  days,  and  that  such  offences  shall  be  summarily  tried  by 
them.  There  is  no  doubt  that  a  trial  justice  falls  under  the 
terms,  "other  officer  authorized  by  law,"  and  that  he  has  all  the 
powers  conferred  by  this  section  of  the  constitution.  State  v. 
Fillebrown,  2  S.  C,  404.  It  is  apparent,  too,  that  this  section 
confers  upon  him  jurisdiction  in  all  offences  under  felony,  where 
the  punishment  does  not  exceed  that  mentioned  above. 

Section  2498,  General  Statutes,  declares  that  larceny  of  goods 
below  the  value  of  twenty  dollars  shall  be  a  misdemeanor,  and 
considered  a  petit  larceny.  We  suppose  the  previous  prosecu- 
tion before  the  trial  justice,  was  for  a  larceny  of  goods  below  the 
value  of  twenty  dollars.  It  was,  therefore,  a  misdemeanor,  and 
consequently  less  than  felony,  and,  to  that  extent,  having  one  of 
the  elements  necessary  to  the  jurisdiction  of  the  trial  justice. 
The  other  element,  however,  is  equally  necessary,  to  wit,  the 
character  of  the  punishment,  the  limit  being  thirty  days  impris- 
onment and  one  hundred  dollars  fine.  Is  that  the  punishment 
of  petit  larceny  ?  There  seems  to  be  no  punishment,  strange  to 
say,  affixed  to  this  offence  by  our  statute.  Section  2498,  supra^ 
describes  the  offence,  to  wit,  the  stealing  of  goods  below  the  value 
of  twenty  dollars,  and  declares  it  to  be  a  misdemeanor,  and  con- 
sidered petit  larceny,  but  omits  punishment.  Nor  have  we  found 
any  other  act  affixing  punishment  thereto.  Under  these  circum- 
stances we  must  look  to  the  common  law  for  the  punishment. 
Misdemeanors  at  common  law  are  punishable  by  fine  and  impris- 
onment, or  both,  according  to  the  degree  (1  Rubs,  CrimeSy  45), 
but  the  limit  is  not  fixed. 

So  that  there  is  no  express  law  either  found  in  our  acts  of 
assembly  or  in  the  common  law  which  limits  the  punishment  of 
this  offence  to  a  fine  of  a  hundred  dollars  and  imprisonment  for 
thirty  days.     On  the  contrary,   State  v.    Williams  (13  S.  C, 


Digitized  by 


Google 


State  v.  Jenkins.  123 


Rkp.]  November  Term,  1886. 

546),  expressly  declares  that  it  is  not  so  limited,  and  on  that 
account  that  case  holds  that  the  Court  of  General  Sessions  has 
jurisdiction;  overruling  the  case  of  State  v.  Harper^  6  S.  C, 
464,  which  held  that  the  Court  of  General  Sessions  had  no  juris- 
diction in  petit  larceny,  the  jurisdiction  being  exclusively  in 
courts  of  trial  justices. 

If,  then,  the  punishment  is  not  limited,  which  we  have  seen  is 
the  case,  from  an  examination  of  both  the  statute  and  the  com- 
mon law,  and  which,  as  we  have  said  above,  has  been  expressly 
80  decided  in  the  case  of  the  State  v.  WilliamSy  supra,  we  do  not 
see  how  trial  justices  can  have  any  jurisdiction,  as  the  second 
element  necessary  to  such  jurisdiction  is  wanting.  They  cer- 
tainly cannot  take  jurisdiction  under  art.  I.,  section  19,  of  the 
constitution,  as  the  jurisdiction  there  conferred  is  conditioned 
expressly  upon  the  fact  that  the  punishment  does  not  exceed  the 
limit  mentioned. 

Art.  IV.,  section  18,  of  the  constitution  confers  on  the  Courts 
of  General  Sessions  exclusive  jurisdiction  over  all  criminal  cases 
"which  shall  not  be  otherwise  provided  by  law."  Now,  when 
the  constitution  was  adopted  with  these  two  sections  in  it,  inas- 
much as  justices  of  the  peace  or  other  oflScers  authorized  by  law 
could  have  jurisdiction  only  in  cases  where  the  punishment  was 
limited,  as  specified  in  art.  I.,  section  19,  and  inasmuch  as  the 
punishment  of  petit  larceny  was  not  thus  limited,  the  jurisdic- 
tion in  petit  larceny  "was  not  otherwise  provided  by  law,"  and 
consequently,  under  art.  IV.,  sectioa  18,  the  Court  of  General 
Sessions  had  exclusive  jurisdiction.  Has  that  jurisdiction  been 
lost  since  the  adoption  of  the  constitution  ?  It  could  only  have 
been  lost  by  some  provision  of  law  enacted  since  the  adoption  of 
the  constitution,  conferring  jurisdiction  upon  some  other  court; 
because  art.  IV.,  section  18,  provides  that  the  Court  of  General 
Sessions  shall  have  exclusive  jurisdiction  in  all  criminal  cases, 
"which  shall  not  be  otherwise  provided  by  law."  Has  there  been 
such  provision  ?  If  the  general  assembly  had  since  limited  the 
punishment  of  petit  larceny,  as  mentioned  in  art.  I.,  section  19, 
this,  under  the  language  of  the  section,  would  have  conferred 
exclusive  jurisdiction  upon  trial  justices,  and  consequently  would 
have  ousted  the  jurisdiction  of  the  General  Sessions,  as  by  such 
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act  jurisdiction  in  such  cases  would  have  been  '^otherwise  pro- 
vided by  law.*'  But  no  such  act  has  been  passed,  and  because 
no  such  act  has  been  passed,  this  court  decided  in  State  v.  Wil- 
Hams,  that  the  Court  of  General  Sessions  still  has  jurisdiction. 

Section  826  of  the  General  Statutes,  however,  expressly  con- 
fers jurisdiction  in  cases  of  petit  larceny  upon  trial  justices,  not- 
withstanding the  fact  that  the  punishment  has  never  been  limit- 
ed to  a  fine  of  $100  and  imprisonment  to  30  days.  If  this  act  is 
of  force,  it  has  certainly  enlarged  the  jurisdiction  of  trial  justice 
courts  beyond  its  constitutional  jurisdiction.  Can  this  be  done? 
It  might  be  that  it  would  be  competent  for  the  general  assembly 
to  confer  incidental  powers,  and  perhaps  additional  duties,  upon 
a  court  organized  under  the  constitution  besides  those  mentioned 
therein,  but  it  could  hardly  enlarge  its  powers  as  to  the  matters 
for  which  it  was  expressly  constituted.  Here,  the  trial  justices 
courts  have  been  organized  under  the  constitution,  with  certain 
powers  conferred  by  that  instrument  in  criminal  causes,  their 
jurisdiction  being  dependent  upon  the  character  of  the  punish- 
ment to  be  inflicted.  This,  it  seems  to  us,  is  in  effect  confining 
these  courts  to  such  cases,  and  the  general  assembly  would  have 
no  power  to  extend  their  jurisdiction  beyond  this  constitutional 
boundary. 

But  it  may  be  said  that  the  act  conferring  the  jurisdiction  on 
trial  justices,  necessarily,  proprio  vigore,  reduces  the  punishment 
of  petit  larceny  to  the  limit  mentioned  because  the  trial  justices 
cannot,  under  the  constitution,  sentence  beyond  that  limit.  This 
is  met  again  by  the  case  of  State  v.  Williams,  supra,  which,  as 
we  have  said,  decides  that  the  punishment  has  not  been  reduced, 
and  consequently  that  the  Court  of  General  Sessions  has  jurisdic- 
tion. So  that,  if  the  two  positions  be  correct,  we  have  the 
strange  anomaly  of  the  same  offence  being  subject  to  two  differ- 
ent punishments,  dependent  upon  the  court  in  which  the  pris- 
oner may  happen  to  be  tried  and  convicted. 

Upon  the  whole,  our  conclusion  is,  that  trial  justices,  in  the 
absence  of  any  law  limiting  the  punishment  to  $100  fine  and  30 
days  imprisonment  to  petit  larceny,  are  without  jurisdiction. 

It  is  the  judgment,  therefore,  of  this  court,  that  the  judgment 
of  the  Circuit  Court  be  reversed. 
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STATE  V.  STEWART. 

1.  The  indictment  in  this  case,  by  a  reference  back  to  its  preceding  alle- 
gations, charged  with  sufficient  certainty  the  time  and  place  of  the 
mortal  stroke. 

2.  Defendant  having  been  once  arraigned  on  a  charge  of  municr  and  a 
mistrial  had,  an  arraignment  at  his  second  trial  was  unnecessary. 

3.  The  Circuit  Judge  committed  no  error  in  permitting  the  jury  to  dis- 
perse for  the  night,  pending  a  murder  trial,  neither  party  objecting. 

4.  Where  the  Circuit  Judge  distinctly  charged  correct  propositions  of  law 
in  the  very  words  submitted  by  counsel,  he  committed  no  error  in  fail- 
ing to  add,  "and  I  so  charge  you." 

5.  A  charge  to  the  jury  must  be  considered  as  a  whole,  and  the  meaning 
of  every  sentence  determined  by  the  context. 

Before  Hudson,  J.,  Laurens,  June,  1886. 

The  opinion  states  the  case. 

Messrs,  Ball  ^  Watts^  for  appellant. 

Mr.  Duncarhy  solicitor,  contra. 

February  16, 1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  Lewis  Stewart  was  tried  for  the 
murder  of  his  wife,  Frances,  at  the  June  term  of  the  court,  1886, 
for  the  County  of  Laurens.  At  a  previous  term  of  the  court,  he 
had  been  arraigned  and  put  upon  his  trial  upon  the  plea  of  ''not 
guilty,"  but  the  jury  failing  to  agree,  a  mistrial  was  directed. 
When  the  defendant  was  again  placed  in  the  dock  for  the  offence, 
the  Circuit  Judge  instructed  the  clerk  that,  as  the  prisoner  had 
been  arraigned  and  put  to  plead  upon  the  former  trial,  nothing 
remained  to  be  done  but  to  organize  a  jury.  To  this  course  no 
objection  was  made,  and  the  jury  was  organized  and  the  prisoner 
put  upon  his  trial  under  an  indictment,  which,  among  other 
things,  charged  as  follows : 

"That  Lewis  Stewart,  of  the  County  and  State  aforesaid,  &c., 
on  the  seventh  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty  three,  with  force  and  arms,  at  Laurens 
Court  House,  in  the  County  of  Laurens  and  State  aforesaid,  in 
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and  upon  one  Frances  Stewart,  in,  &€.,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  make  an  assault,  and  that  the  said 
Lewis  Stewart,  a  certain  gun  of  the  value  of  five  dollars,  then 
and  there  charged  and  loaded  with  gunpowder  and  divers  leaden 
shot,  which  gun  he,  the  said  Lewis  Stewart,  in  both  his  hands 
then  and  there  held,  to,  against,  and  upon  the  said  Frances  Stew- 
art, then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  shoot  and  discharge,  and  that  the  said  Lewis  Stewart, 
with  the  leaden  shot  aforesaid,  out  of  the  gun  aforesaid,  then  and 
there,  by  force  of  the  gunpowder,  shot,  discharged,  and  sent  forth 
as  aforesaid,  the  aforesaid  Frances  Stewart  in  and  upon  the  left 
side  of  the  head  of  her,  the  said  Frances  Stewart,  just  behind  the 
ear  of  her,  the  said  Frances  Stewart,  then  and  there,  with  the 
leaden  shot  aforesaid,  out  of  the  gun  aforesaid,  by  the  said  Lewis 
Stewart,  so  as  aforesaid,  shot,  discharged,  and  sent  forth,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  did  strike,  pene- 
trate, and  wound,  giving  to  the  said  Frances  Stewart,  with  the 
leaden  shot  aforesaid,  so  as  aforesaid  shot,  discharged,  and  sent 
forth  out  of  the  gun  aforesaid  by  the  said  Lewis  Stewart,  in  and 
upon  the  left  side  of  the  head  just  behind  the  ear  of  her,  the  said 
Frances  Stewart,  one  mortal  wound  of  the  depth,  &c.,  and  of  the 
breadth,  &c.,  of  which  said  mortal  wound  the  said  Frances  Stew- 
art then  and  there  instantly  died,'*  &c. 

Night  came  on  before  the  trial  was  ended,  and,  the  parties 
making  no  objection,  the  Circuit  Judge,  after  carefully  cautioning 
them  as  to  their  duty,  allowed  the  jury  to  disperse  until  the  next 
morning.  The  jury  rendered  a  verdict  of  "guilty."  The  defen- 
dant made  motions  for  a  new  trial  and  in  arrest  of  judgment, 
which  were  refused,  and  he  now  appeals  to  this  court  upon  the 
following  exceptions : 

"L  Because  his  honor  held  that  it  was  unnecessary  to  arraign 
the  defendant  again,  he  having  been  at  a  former  court  arraigned 
and  put  upon  his  trial,  and  a  mistrial  ordered. 

"II.  Because  he  allowed  the  jury  charged  with  the  case  to  dis- 
perse, after  the  testimony  and  before  argument  closed. 

"III.  That  he  did  not  charge  the  1st  proposition  as  requested, 
but,  after  reading  the  request,  simply  said,  !That  is  a  correct  pro- 
position, saving  and  excepting  the  matter  of  the  alleged  confes- 
sion. This  means  that  the  proposition  refers  to  the  circumstantial 
evidence.'  He  should  have  added,  'and  I  so  charge.'  As  to  pro- 
position 2,  he  simply  said,  'That  is  a  fair  proposition.'    He  should 
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have  added,  'and  I  so  charge.'  As  to  proposition  3,  he  said  it  was 
'correct/  but  did  not  add,  'and  I  so  charge.'  He  said  proposition 
4  was  correct,  if  it  was  intended  as  he  took  it,  but  he  did  not  add, 
'and  I  so  charge.' 

"IV.  In  charging  the  jury  as  follows:  'If  the  testimony  in  the 
case  points  with  equal  force  or  with  any  reasonable  degree  of 
force  to  the  guilt  of  a  man  other  than  the  accused,  then  the 
accused  ought  not  to  be  convicted;  but  if  the  circumstances  point 
to  his  guilt  exclusively,  why  then  he  should  be  convicted,  and  the 
circumstances  then  would  be  inconsistent  with  any  other  reason- 
able hypothesis.' 

"V.  In  charging  the  jury,  'what  the  State's  attorney  contends 
are  proved,  and  upon  which  he  relies  to.convict:  That  it  is  a  fact, 
a  short  time  before  the  killing,  to  wit,  the  latter  part  of  the  week 
preceding  Monday  night.  May  7th,  he  prepared  himself  to  do  the 
deed.' 

"VI.  That  the  judgment  should  be  arrested,  because  the  in- 
dictment does  not  allege,  as  in  law  it  should,  the  titne  and  place 
when  and  where  the  alleged  mortal  stroke  was  given." 

First.  As  to  the  motion  in  arrest  of  judgment.  It  is  urged 
that  there  is  a  patent  defect  in  the  indictment,  in  that  it  does  not 
allege  "the  time  and  place,"  when  and  where  the  mortal  stroke 
was  given.  It  may  be  true  that  in  an  indictment  for  murder  it 
is  necessary  to  allege  time  and  place  in  respect  to  every  issuable 
and  triable  fact.  See  State  v.  Coleman,  17  S,  C,  474.  But  it 
seems  to  us  that,  in  this  case,  there  was  no  violation  of  the  riile. 
The  indictment  clearly  charged  the  time  and  place  of  the  assault, 
which  was  by  a  shot  from  a  gun,  viz.,  on  May  7,  1883,  and  at 
Laurens  Court  House,  in  the  County  of  Laurens  and  State  afore- 
said ;  and,  as  we  read  it,  the  indictment  also  alleged  the  time  and 
place,  when  and  where,  the  mortal  stroke  was  given,  in  and  by 
the  words,  "then  and  there,"  italicized  in  the  copy  above  cited, 
which,  read  with  the  context,  substantially  alleged  that  the  mortal 
stroke  was  given  on  May  7, 1883,  and  at  Laurens  Court  House, 
in  the  County  of  Laurens  and  State  aforesaid.  Leaving  out  the 
intervening  verbiage  and  repetition,  it  would  read :  "And  that 
the  said  Lewis  Stewart,  with  *  *  *  the  aforesaid  Frances  Stew- 
art, then  and  there,  *  *  *  feloniously,  wilfully,  and  of  his  malice 
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aforethought,  did  strike,  penetrate,  and  wound,  giving  to  the  said 
Frances  Stewart,  with  *  *  *  in  and  upon  the  left  side  of  the 
head,  just  behind  the  ear,  of  her,  the  said  Frances  Stewart,  one 
mortal  wound,*'  &c.  See  2  Stark,  Grim,  PL^  368,  and  precedent. 
Second.  As  to  the  motion  for  a  new  trial.  1.  It  is  charged  as 
error  that  the  Circuit  Judge  did  not  require  the  prisoner  to  be 
arraigned  a  second  time,  he  having  been  at  a  former  court 
arraigned  and  put  upon  his  trial,  and  a  mistrial  ordered.  No 
right  claimed  was  denied  to  the  accused,  for  to  the  judge's  instruc- 
tion to  the  clerk  no  exception  was  taken  by  the  counsel  for  the 
defendant,  or  request  made  in  his  behalf  to  be  again  arraigned 
and  allowed  to  plead.  The  impanelling  of  the  jury  and  the  trial 
proceeded  in  the  usual  manner,  under  the  plea  of  "not  guilty"  to 
the  indictment.  Was  this  error?  The  arraignment  of  a  prisoner, 
against  whom  a  true  bill  for  an  offence  has  been  found  by  the 
grand  jury,  is  for  the  purpose  of  obtaining  from  him  his  answer 
to  the  indictment.  It  consists  of  reading  the  indictment  to  him, 
and  requiring  him  to  say  in  open  court  whether  or  not  he  is  guilty 
of  what  is  therein  charged  against  him.  1  Bish  Crim,  Procj 
§  728.  Arraignment  and  formal  plea  are  necessary  in  felonies  ; 
but,  once  done,  need  not  be  repeated.  "If  the  prisoner  has  been 
arraigned  and  has  pleaded  to  the  indictment  before  the  venue  is 
changed,  there  is  no  need  of  a  second  arraignment  and  plea  in 
the  second  county.*'  Bish,  Grim.  ProCy  §74;  Davis  v.  The 
State,  39  Md.^  355.  "After  not  guilty  is  pleaded,  should  a  trial 
on  the  issue  be  abortive,  or  for  any  reason  a  new  trial  be  ordered, 
no  repetition  of  the  arraignment  and  plea  will  be  necessary.'* 
Bishop,  §  730;  Byrd  v.  The  State,  1  How,  (Miss.),  247;  Bai/es 
v.  The  State,  58  6?a.,  35. 

2.  We  do  not  think  there  is  anything  in  the  exception  charg- 
ing error  on  the  part  of  the  Circuit  Judge  in  allowing  the  jury, 
charged  with  the  case,  to  disperse  for  the  night.  No  one  objected, 
and  he  only  exercised  the  discretion  usually  allowed  Circuit 
Judges  in  that  matter.     See  State  v.  Belcher,  18  S,  C,  461. 

3.  It  seems  that,  in  reference  to  the  defendant's  request  to 
charge,  the  Circuit  Judge  substantially  approved  them,  and,  after 
reading  them  aloud  and  from  the  bench,  so  said ;  but  he  did  not 
in  the  very  words  say,  "And  I  so  charge  you."     It  is  not  sug- 
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gested  that  the  jury  did  not  hear  or  understand  the  judge,  but 
that  he  should  have  said  to  them  in  express  terms  that  he  so 
charged  them.  We  cannot  say  that  it  was  error  of  law  for  the 
judge  to  address  the  jury  in  his  own  words,  omitting  the  set 
phrase  sometimes  used  by  judges,  ''And  I  so  charge  you."  The 
judge  reports:  "Perhaps  I  did  not  use  the  phrase,  but  my  address 
to  the  jury  was  my  charge,  and  every  proposition  of  law  which  I 
announced  to  them  to  be  correct  or  sound  was  charged,  and  rather 
more  effectually  than  if  I  had  confined  myself  to  the  stereotyped 
phrase,  'I  so  charge  you.*  '' 

4.  Exception  4  alleges  that  the  judge  erred  in  charging  as  fol- 
lows: *'If  the  testimony  in  the  case  points  with  equal  force  to  the 
guilt  of  any  other  man  than  the  accused,  then  he  ought  not  to  be 
convicted;  but  if  the  circumstances  point  to  his  guilt  exclusively, 
why  then  he  should  be  convicted ;  and  the  circumstances  then 
would  be  inconsistent  with  any  other  reasonable  hypothesis.'* 
This  was  only  a  detached  paragraph  of  the  charge,  whid^  should 
be  taken  in  connection  with  the  other  parts ;  and  so  considered, 
we  think  the  defendant  had  no  just  cause  to  complain  of  it.  A 
part  severed  from  the  context  may  give  a  very  erroneous  impres- 
sion of  the  general  scope  and  intent.  The  judge  himself  reports : 
'*!  stated  to  the  jury  that  if  the  circumstances  of  the  case  pointed 
80  exclusively  to  the  guilt  of  the  accused  as  to  establish  to  their 
satisfaction  the  guilt  of  the  accused  alone,  then  he  should  be  con- 
victed.** 

5.  Exception  5  complains  that  the  judge  went  beyond  his  pro- 
vince, and  charged  upon  the  facts.  The  scope  of  his  charge  must 
have  been  misapprehended,  for  he  says :  "Certain  I  am,  that  I 
took  very  great  pains  to  instruct  the  jury  that  the  facts  were  for 
them,  and  in  narrating  the  circumstances  upon  which  the  State's 
counsel  relied  for  conviction,  I  stated  distinctly  to  the  jury  that 
I  was  not  stating  any  of  these  matters  as  facts,  that  it  was  not  for 
them  (him)  to  say  what  was  and  what  was  not  a  fact,  but  I  was 
stating  to  them  only  what  facts  and  circumstances  the  State's 
counsel  alleged  had  been  established.  I  endeavored,  as  clearly 
as  I  possibly  could,  to  make  the  jury  understand  that,  and  not  to 
usurp  their  province  in  the  slightest  degree.** 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
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cuit  Court  be  affirmed,  and  that  the  case  be  remanded  to  the  Cir- 
cuit Court  for  the  purpose  of  enabling  that  court,  if  necessary,  to 
assign  a  new  day  for  the  execution  of  the  sentence  heretofore 
imposed. 


HOSFORD  V.  WYNN. 


1.  The  decifiion  of  this  court  in  Hosford  v.  Wynn^  22  S.  C,  309,  stated, 
and  htld  that  the  court  did  not  there  pass  upon  the  legality  of  the 
assignment  of  homestead  recited  in  that  case. 

2.  An  assignment  of  homestead  as  against  a  deht  contracted  prior  to  the 
constitution  of  1868  is  null  and  void,  and  may  therefore  be  disregarded 
whenever  encountered. 

Before  Witherspoon,  J.,  Richland,  April,  1885. 

The  opinion  states  the  case. 

Messrs,  Bachman  ^  Youmans,  for  appellant. 

Mr,  John  Bavshetty  contra. 

February  16,  1887.  The  opinion  of  the  court  was  delivered 
by 

Mr.  Justice  McGowan.  Robert  Wynn  died  intestate  in 
November,  1861,  seized  and  possessed  of  two  tracts  of  land — 
the  "Berry  Bottom*'  tract,  containing  400  acres,  and  the  "Ster- 
ling Hiir*  tract,  containing  232  acres.  It  does  not  clearly  ap- 
pear that  the  intestate  left  any  debts,  but  in  the  year  1872  a  peti- 
tion was  filed  in  the  Probate  Court  of  Richland  County  to  parti- 
tion the  lands  among  the  widow  and  children  of  the  intestate  ; 
and  in  that  proceeding  the  widow,  Martha  C.  Wynn,  claimed 
both  "homestead  and  dower'*  in  the  lands.  William  Hutson 
Wigg,  Esq.,  then  the  probate  judge,  allowed  the  claim  and  ap- 
pointed commissioners,  who,  without  distinguishing  what  portion 
was  "homestead*'  and  what  "dower,**  assigned  both  the  aforesaid 
tracts  of  land  to  Mrs.  Wynn  "as  her  homestead  and  dower."    In 
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the  meantime,  in  1867,  the  widow,  Martha  C,  had  contracted  a 
debt  of  her  own  to  the  plaintiff,  Andrew  J.  Hosford,  who  sued  it 
to  judgment  in  1872,  renewed  it  in  1882,  and  under  it  levied 
and  sold  the  whole  of  the  lands  as  the  property  of  the  said  Mar- 
tha C.  Wynn.  At  the  sale  the  lands  were  purchased  by  the 
plaintiff,  who  took  sheriff's  titles  and  brought  this  action  to 
recover  the  lands.  The  defendant  put  in  a  general  denial,  and 
as  a  further  defence  set  up  that  '^she  held  the  lands  as  her  home- 
stead, duly  set  apart  to  her  out  of  the  estate  of  her  late  husband, 
Robert  Wynn,'*  &c. 

At  the  first  trial  it  was  contended  for  the  plaintiff  that  the  de- 
fendant could  not  set  up  homestead  as  against  his  debt,  which 
was  contracted  in  1867,  before  the  adoption  of  the  constitution, 
and  he  had  a  verdict ;  but  upon  appeal  to  this  court  a  new  trial 
was  granted  upon  the  view  that  the  homestead  claimed  was  not 
the  defendant's  individual  homestead  as  the  head  of  a  family 
against  her  own  debts,  but  a  ^^family  homestead,''  transmitted  to 
her  as  against  the  debts  of  her  late  husband,  which  could  not  be 
disturbed  by  a  debt  of  her  own,  whether  it  was  contracted  before 
or  after  the  constitution  of  1868.  This  was  the  exact  point  de- 
cided, and  in  doing  so  it  was  assumed  that  this  family  homestead 
''had  been  legally  assigned."*  But,  as  directed,  the  case  went 
back,  and  upon  the  second  trial  the  facts  of  the  whole  case  were 
brought  out,  and  the  plaintiff  directly  impeached  the  assignment 
of  homestead  by  the  probate  judge,  and  denied  its  legality  and 
validity.  A  trial  by  jury  was  waived  and  the  case  submitted  to 
the  Circuit  Judge,  who  held  that  the  right  of  the  defendant  to 
the  homestead  which  had  been  assigned  to  her  was  conclusively 
adjudged  by  the  former  judgment  of  this  court,  and  as  no  evi- 
dence had  been  offered  to  enable  the  court  to  distinguish  the 
dower  from  the  homestead  assigned,  that  the  plaintiff  was  not 
entitled  to  recover  any  part  of  the  lands,  and  dismissed  the  com- 
plamt.  The  plaintiff  appeals  to  this  court  upon  the  following 
exceptions : 

"I.  That  his  honor  erred  in  holding  that  the  only  question 
presented  upon  the  new  trial  was,  can  the  defendant  claim  a 

^See22S.  C,  309. 
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right  of  homestead  in  the  land  in  dispute  against  plaintifif's  judg- 
ment. 

''IL  In  holding  that  this  question  has  been  already  decided 
by  the  Supreme  Court  in  favor  of  defendant. 

'*III.  In  holding  that  the  plaintiff  was  entitled  to  relief  only 
to  the  extent  of  dower  embraced  in  the  assignment. 

*'IV.  In  holding  that  though  plaintiff  was  entitled  to  relief  to 
that  extent  it  could  not  be  granted. 

"V.  Because  the  husband  of  the  defendant,  having  died  before 
the  adoption  of  the  constitution  of  1868,  he  was  not  entitled  to 
homestead,  nor  was  the  defendant  entitled  to  it  as  a  right  de- 
scended by  the  constitution,  statutes,  or  otherwise,  and  his  honor 
should  have  so  decided. 

'*VI.  Because  the  cause  of  action  having  arisen  prior  to  the 
constitution,  the  defendant  could  have  no  right  as  against  the 
plaintiff  *s  title  as  purchaser  at  the  sale  under  execution  issued  on 
the  judgment  obtained  upon  said  cause  of  action,  and  his  honor 
should  have  so  decided. 

"VII.  Because  all  homestead  provisions  in  the  constitution  and 
statutes  of  the  State,  in  so  far  as  they  in  any  manner  affect  the 
rights  of  the  plaintiff  herein,  impair  the  obligation  of  contracts, 
and  are  in  violation  of  section  10,  article  I.,  of  the  constitution 
of  the  United  States,  and  his  honor  should  have  so  held. 

*'VIII.  Because  the  proceedings  in  the  Probate  Court,  even 
if  valid  inter  partes^  cannot  injuriously  affect  the  rights  of  plain- 
tiff, and  his  honor  should  have  so  held,"  &c. 

We  do  not  think  that  the  question  of  the  defendant's  right  to 
the  homestead  assigned  by  the  probate  judge  was  conclusively 
determined  by  the  former  judgment  in  the  case.  As  we  under- 
stand it,  the  rule  as  to  re%  adjudicata  is,  that  where  a  former 
judgment  is  relied  on,  '*it  must  appear  from  the  record  that  the 
point  in  controversy  was  necessarily  decided  in  the  former  suit 
(or  former  judgment),  or  be  made  to  appear  by  extrinsic  proof, 
that  it  was  in  fact  decided."  See  Hart  v.  Bates^  17  S,  (7.,  43, 
and  the  authorities  there  cited.  It  does  not  appear  that  in  the 
former  judgment  in  the  case,  the  point  as  to  the  right  of  the 
defendant  to  the  homestead  interposed  was  ever  considered  at  all. 
On  the  contrary,  the  attention  of  the  court  was   directed  to 
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another  question  which  assumed  that  the  homestead  had  been 
regularly  and  legally  assigned.  The  Chief  Justice,  in  deliver- 
ing the  judgment,  said:  "Here,  however,  the  homestead  has 
been  allowed,  and,  as  we  assume,  legally  assigned,  and  the  note 
of  the  defendant  ante-dating  the  constitution  could  not  have  pre- 
vented the  assignment  had  it  been  presented  to  the  court  which 
ordered  it,  because  she  was  not  claiming  the  homestead  as  a 
debtor  entitled  thereto  as  against  her  own  debt,  but  claiming  it 
against  her  husband's  debts — claiming  it,  in  fact,  as  the  family 
homestead  descended  to  her  under  the  act  by  his  death.  An  old 
debt  of  his  would  have  defeated  the  claim,  but  no  such  debt  of 
hers  could  have  done  so  had  it  been  presented,"  &c.  It  thus 
appears  that  the  court  proceeded  on  the  view  that  the  homestead 
interposed  was  a  family  homestead,  which  had  been  transmitted, 
and  had  been  ''legally  assigned."  Besides,  the  new  trial  ordered 
was  unrestricted  and  general  in  its  terms,  and,  as  it  seems  to  us, 
opened  anew  all  the  questions  in  the  case  and  made  them  res 
Integra, 

This  being  so,  was  the  homestead  assigned  at  the  time,  in  the 
manner  and  under  the  circumstances  shown,  a  good  defence 
against  the  plaintiff's  claim  ?  Under  our  decided  cases  we  are 
constrained  to  hold  that  it  was  not.  It  was  made  to  appear  that 
Robert  Wynn  died  in  1861,  and  assuming  that  he  left  debts,  it  is 
perfectly  clear  that  they  must  have  been  contracted  before  the 
adoption  of  the  constitution  in  1868.  He  was,  therefore,  cer- 
tainly not  entitled  to  homestead  against  these  debts  when  he  died, 
and,  as  a  consequence,  his  widow  was  not  entitled  in  1872  to  a 
transmitted  homestead,  which  the  judge  of  probate  undertook  to 
assign  to  her  as  against  these  same  debts.  Such  action  was  un- 
authorized, not  merely  voidable,  but  absolutely  void,  and  may  be 
80  declared  in  any  proceeding,  direct  or  collateral ;  for  what  is 
absolutely  void  may  be  disregarded  as  a  nullity  whenever  and 
wherever  it  is  encountered.  See  Gunn  v.  Barry y  15  Wall.^ 
610;  Bull  V.  Rowey  13  aS'.  C,  365;  and  Douglass  v.  Craig^ 
Ibid.y  374.  In  this  last  case,  upon  the  very  point  in  issue,  the 
court  said :  "The  intestate  debtor  (J.  F.  Craig)  died  before  the 
constitution  allowing  homestead  was  adopted,  and  therefore  it  was 
clear  that  all  his  debts  were  in  existence  at  that  time — that  his 
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widow  was  not  entitled  to  homestead  {Cochran  v.  Darey,  5  S,  C, 
125),  and  the  assignment  of  homestead  to  her  was  simply  void." 

The  defendant  does  not  claim  that  she  is  entitled  to  have  a 
new  homestead  assigned  to  her  as  against  her  own  debt  to  the 
plaintiff;  and  if  she  did  so,  the  claim  could  not  be  allowed.  Her 
debt  to  the  plaintiff  upon  which  the  judgment  was  recovered  that 
levied  and  sold  the  land  was  contracted  in  1867,  before  the  adop- 
tion of  the  constitution  ;  and  according  to  the  authorities  above 
cited,  that  fact  excluded  her  from  a  homestead  in  her  own  right 
as  against  that  debt.  Besides,  judgment  had  been  recovered 
against  her,  she  was  the  defendant  in  execution,  and,  under  the 
general  rule,  the  sheriff*s  sale  and  deed  carried  to  the  purchaser 
all  her  leviable  interest  in  the  lands,  just  as  if  she  had  herself 
executed  the  deed.     Steele  v.  Mansell,  6  Rich.j  440. 

The  conclusion  of  the  matter  is,  that  the  homestead  assigned 
to  the  defendant  by  the  probate  judge  must  be  considered  as 
*'sponged  out'* ;  but  being  the  widow  she  was  entitled  to  her 
dower — one-third  for  life,  or  to  a  distributive  share  in  the  lands. 
We  suppose  that  at  the  time  it  was  done  (1872)  the  probate  judge 
had  jurisdiction  to  assign  dower  in  the  manner  prescribed  by  law. 
But  as  no  particular  parcel  by  metes  and  bounds  was  set  off  as 
dower,  and  the  action  is  for  the  recovery  of  specific  lands,  we  c^n 
do  no  more  than  set  aside  the  decision  sustaining  the  homestead 
and  remand  the  case  for  such  further  action  as  the  parties  may 
be  advised. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  cause  remanded  in  accordance 
with  the  conclusions  herein  announced. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McIver  concurred  in  the  result  as  follows :  It 
seems  to  me  that  the  Circuit  Judge  was  in  error  in  supposing 
that  the  question  now  presented  as  to  the  validity  of  defendant*s 
claim  of  homestead  was  decided  by  this  court  at  the  hearing 
of  the  former  appeal.  22  S.  C,  309.  At  the  first  trial  Judge 
Aldrich,  who  then  presided,  held  that  the  claim  of  homestead  set 
up  by  the  defendant  could  not  prevail  against  a  judgment  recov- 
ered upon  a  cause  of  action  which  accrued  before  the  adoption  of 
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the  constitution,  which,  as  an  abstract  proposition,  was  un- 
doubtedly correct.  But  as  the  homestead  claimed  was  not  as  am 
exemption  from  the  debts  of  the  defendant  herself,  but  an  exemp- 
tion from  the  debts  of  her  deceased  husband,  this  court  simply 
held  that  there  was  error  in  applying  this  correct  legal  proposi- 
tion, in  the  abstract,  to  the  particular  case  presented  for  adjudi- 
cation, and  therefore  sent  the  case  back  for  a  new  trial  generally, 
which,  of  course,  involved  the  necessity  for  a  trial  and  determi- 
nation of  all  the  issues  presented. 

The  question  now  presented  for  adjudication,  to  wit,  whether 
there  ever  had  been  a  valid  assignment  of  homestead  to  the  defend- 
ant, as  the  widow  of  her  deceased  husband,  was  never  presented, 
considered,  or  decided,  either  in  the  first  trial  on  Circuit,  or  in 
the  former  hearing  in  this  court.  It  certainly  was  not  considered 
or  determined  by  Judge  Aldrich,  for,  in  the  view  which  he  took, 
it  was  wholly  immaterial  whether  there  had  been  a  valid  assign- 
ment of  homestead  or  not,  and  this  court,  when  called  upon  to 
inquire  whether  there  was  error  in  his  ruling,  would  have  had  to 
assume,  as  it  did  assume,  for  the  purposes  of  the  inquiry  then 
presented^  that  there  was  a  valid  assignment  of  homestead,  in 
order  to  reach  the  question  whether  Judge  Aldrich  had  erred  in 
the  view  which  he  took.  Accordingly  we  find  that  the  Chief 
Justice,  in  delivering  the  former  opinion  in  this  case,  uses  this 
language :  "jPor  the  purposes  of  this  case,  therefore,  we  must 
assume  that  she  is  legally  in  possession  as  homesteadee,  with  all 
the  rights  that  appertain  to  such  possession."  And  again  : 
"Here,  however  the  homestead  has  been  allowed,  and,  as  we 
assume^  legally  assigned."     (Italics  mine.) 

So  that  it  is  apparent  the  question  now  presented,  to  wit, 
whether  a  homestead  had  ever  been  legally  assigned  to  the  de- 
fendant as  the  widow  of  her  deceased  husband  against  his  debts, 
has  never  before  been  considered  or  decided,  and  is  now  open  for 
adjudication.  It  certainly  was  not,  in  fact,  considered  at  the 
former  hearing,  and  was  not  necessarily  involved  in  the  issue  then 
presented,  and  therefore  when  the  case  was  sent  back  for  a  new 
trial  the  plaintiff  had  a  right  to  have  such  question  considered 
and  determined ;  for  the  only  point  really  decided  by  the  former 
opinion  is,  that  where  a  tract  of  land  has  been  assigned  to  the 
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widow  of  a  deceased  husband  as  a  homestead,  and  as  such  exempt 
from  his  debts,  such  land  cannot  be  sold  under  an  execution 
against  her,  even  though  the  judgment  upon  which  such  execu- 
tion was  issued,  was  obtained  on  a  cause  of  action  arising  before 
the  adoption  of  the  constitution,  because  she  has  no  leviable 
interest  in  such  land,  but  a  mere  right  of  occupancy  as  a  home- 
stead. 

Having  reached  the  conclusion  that  the  question  now  presented 
is  not  res  adjudicata  by  the  former  decision,  it  is  only  necessary 
for  me  to  add  that  I  fully  concur  in  the  conclusion  reached  by  Mr. 
Justice  McGowan,  that  the  husband  of  the  defendant  having  died 
before  the  adoption  of  the  constitution,  no  valid  assignment  of 
homestead  to  his  widow  could  have  been  made,  as  claimed  by 
her. 

Judgment  reversed. 


HUTZLER  BROS.  v.  PHILLIPS. 


1.  Findings  of  fact  by  the  Circuit  Judge,  based  upon  testimony  taken  in 
open  court,  aflSrmed. 

2.  In  action  by  creditors  against  the  representatives  of  a  party  deceased 
and  against  other  creditors,  one  of  the  defendant-creditors  may  testify 
to  conversations  had  by  him  with  the  decedent 

3.  Statements  made  by  two  partners  to  creditors  of  the  firm,  claiming  as 
partnership  assets  certain  real  estate  standing  in  the  name  of  the  third 
partner,  are  not  admissible  in  evidence  against  an  individual  creditor 
by  mortgage  of  such  third  partner. 

4.  The  doctrine  of  equitable  mortgage  springing  from  a  deposit  of  title 
deeds,  considered.  But  a  deposit  of  title  deeds  for  the  single  purpose 
of  enabling  the  attorney  of  the  lender  to  prepare  a  legal  mortgage  in 
accordance  with  an  agreement  to  that  effect,  does  not  raise  an  equit- 
able mortgage. 

5.  The  money  having  been  advanced  under  such  an  agreement,  but  the 
execution  of  the  mortgage  prevented  by  the  sudden  death  of  the  bor- 
rower, can  the  creditor  demand  specific  performance  of  the  agreement 
{%.  €.,  the  execution  of  a  mortgage)  by  the  heirs  at  law  of  the  debtor? 

6.  Partnership  creditors,  after  exhausting  partnership  assets,  are  entitled 
to  share  the  separate  property  of  the  partners,  pro  rata^  with  unse- 
cured individual  creditors. 

Only  result  concurred  in. 
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Before  Eraser,  J.,  Darlington,  November,  1885. 

The  opinion  states  so  much  of  the  case  ns  was  involved  in  the 
appeal.  The  Circuit  decree,  omitting  its  statement  of  the  facts 
and  pleadings,  was  as  follows : 

Several  questions  were  made  as  to  the  admissibility  of  testi- 
mony which  was  taken  down  subject  to  the  exceptions.  So  much 
of  the  testimony  of  Louis  Cohen  as  relates  to  conversations  and 
transactions  between  himself  and"  C.  Phillips  in  reference  to  the 
alleged  debt  and  agreement  to  give  a  mortgage,  was  objected  to 
as  obnoxious  to  section  400  of  the  Code.  The  objection  was 
made  on  behalf  of  creditors,  and  Louis  Cohen  stands  in  relation 
to  this  action  only  as  a  creditor.  No  objection  was  made,  either 
by  the  surviving  partfier  or  the  administrator  either  of  C.  Phil- 
lips or  Leonard  Phillips,  or  their  heirs.  The  general  rule  estab- 
hshed  by  section  400  is  that  interest  in  the  event  of  the  action 
does  not  disqualify.  The  disqualification  extends  only  to  the 
classes  of  persons  mentioned  in  the  exception  in  this  section. 
The  court  is  confined  to  the  letter  of  the  exceptions  [Cantpy  v. 
Whitaker,  17  S.  6\,  530),  and  creditors  are  not  included  in 
them.  I  therefore  hold  that  such  testimony  of  Louis  Cohen  is 
competent. 

The  testimony  of  several  witnesses  as  to  statements  made  by 
the  partners  of  C.  Phillips,  who  were  also  his  sons,  as  to  the  pro- 
perty of  the  firm,  and  tending  to  show  that  this  real  estate  was 
copartnership,  and  not  individual,  property,  is  incompetent  as 
against  Louis  Cohen  &  Co.,  or  any  other  creditors  of  C.  Phillips, 
unless  some  notice  of  such  statement  had  been  brought  home  to 
them  before  the  time  their  claims  originated.  They  had  a  right 
to  deal  with  C.  Phillips  in  reference  to  property  standing  in  his 
name  as  his  own.  There  is  nothing  in  the  testimony  to  show  that 
Louis  Cohen  &  Co.  had  any  notice,  or  were  in  any  way  affected 
with  notice  of  any  such  statements.  It  is  therefore  unnecessary 
to  decide  whether  these  statements  were  anything  more  than 
representations  of  amount  of  property  which  could  be  made  avail- 
able for  the  payment  of  the  debts  of  the  firm,  without  any  refer- 
ence to  its  character  as  individual  or  partnership  property.  I 
think  that  there  is  sufficient  evidence  without  relying  on  the  tes- 
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timony  of  Louis  Cohen,  which  has  been  objected  to,  to  sustain 
the  following  statement  of  so  much  of  the  facts  as  are  necessary 
to  determine  so  much  of  the  issues  as  are  now  before  me  for  adju- 
dication.    *     *     * 

Whatever  may  be  the  legal  effects  of  these  transactions  and  of 
this  state  of  the  facts,  I  do  not  find  any  evidence  of  fraud  or  unfair 
dealings  to  affect  in  any  way  the  claim  of  Louis  Cohen  &  Co.  to 
having  loaned  the  money,  and  made  an  agreement  to  have  a 
mortgage  executed  by  C.  Phillips,  or  in  procuring  a  formal  mort- 
gage of  the  real  estate  from  the  heirs  of  C.  Phillips  and  Leonard 
Phillips. 

Having  held  that  the  real  estate  included  in  this  mortgage  and 
described  in  the  complaint  was  individual,  and  not  partnership, 
property,  it  is  unnecessary  to  consider  what  would  be  the  legal 
effect  of  a  mortgage  of  the  partnership  property,  executed  and 
procured  by  the  survivor  to  secure  what  is  now  alleged  by  the 
other  creditors  to  have  been,  if  any  debt  at  all,  a  copartnership, 
and  not  an  individual,  liability. 

If  there  had  been  no  transactions  between  C.  Phillips  and 
Louis  Cohen  &  Co.,  which  created  either  a  legal  or  equitable 
lien  on  this  real  estate,  then  Louis  Cohen  &  Co.  would  now  stand 
only  on  the  footing  of  an  individual  creditor  of  C.  Phillips.  In 
that  event  I  would  be  bound  against  what  seems  to  be  the  weight 
of  authority  outside  of  this  State,  and  hold  that  while  the  credit- 
ors of  the  firm  are  bound  to  exhaust  the  partnership  assets  first, 
they  have  the  right  after  this  to  share /?ro  rata  with  the  individ- 
ual creditors  the  individual  estate  of  the  deceased  partners.  Such 
is  the  doctrine  laid  down  in  the  last  cases  in  this  State  on  this 
subject  in  9  Rich.  Eq. — Fleming  v.  Billings  ^  Belk^  at  page 
149;  Gadsden  v.  Carson^  at  page  252;  Wilson  v.  MeConnell, 
at  page  600.  If  there  had  been  no  lien  created  by  C.  Phillips 
in  his  life-time,  his  estate,  real  and  personal,  should  now  be 
administered  by  the  court  so  as  to  allow  no  priorities  which  did 
not  exist  at  his  death,  and  the  mortgage  executed  by  his  heirs 
should  be  disregarded. 

No  formal  mortgage  was  given  by  C.  Phillips  in  his  life  time. 
The  agreement  to  give  a  mortgage  was  not  in  writing,  but  by 
parol  only.     If  there  was  any  lien,  it  was  by  way  of  an  equitable 
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mortgage  created  by  the  act  of  putting  the  title  deed  in  the  hands 
of  an  attorney  for  preparing  the  formal  mortgage  in  pursuance 
of  the  parol  agreement  to  give  the  mortgage,  and  then  receiving 
the  money  bargained  for,  on  the  faith  that  the  formal  mortgage 
would  be  executed.  This  was  not  simply  a  deposit  of  title  deed 
as  a  security  for  a  loan,  but  an  agreement  to  give  a  formal  mort- 
gage and  a  deposit  of  the  title  deeds  for  the  purpose  of  enabling 
the  conveyancer  to  prepare  the  mortgage  in  due  form. 

After  a  careful  examination,  I  have  been  able  to  find  no  case 
in  this  State  which  recognizes  the  doctrine  that  a  mortgage  of 
land  can  be  created  by  the  deposit  of  the  title  deeds  for  this  pur- 
pose, except  a  dictum  hereafter  referred  to.  The  doctrine  that  a 
deposit  of  the  title  deeds  is  a  security  for  a  debt  is  well  recog- 
nized in  England,  and  has  been  adopted  in  many  of  the  States, 
when  the  deposit  is  made  for  this  purpose,  notwithstanding  the 
statute  of  frauds.  Without  some  better  reason  than  that  given 
for  not  adopting  it  in  other  States,  I  am  not  at  liberty  to  disre- 
gard a  doctrine  of  the  English  law,  and  so  well  supported  by 
authority  in  this  country.  4  Kent,  150;  Stort/  J?g.,  §  1020; 
Adami  Eq.,  123;  1  JoneB  Mort.,  §  183;  Pom.  Eq.,  §  1264. 

It  is  said,  however,  that  in  the  case  before  this  court  the  deeds 
were  not  deposited  as  a  security,  but  for  the  purpose  of  preparing 
a  formal  mortgage  in  pursuance  of  a  parol  agreement.  It  is  said 
in  4  Kent,  150,  that  if  the  "debtor  deposit  his  title  deeds  with  a 
creditor,  it  is  evidence  of  a  valid  agreement  for  a  mortgage,  and 
amounts  to  an  equitable  mortgage,  which  is  not  within  the  oper- 
ation of  the  statute  of  frauds."  1  Jone9  Mort»,  §  183,  adopts 
the  language  of  Lord  Eldon,  "that  the  deposit  of  the  deeds  is 
evidence  of  the  agreement ;  but  if  they  are  deposited  for  the 
express  purpose  of  preparing  the  security  of  a  legal  mortgage,  is 
not  that  stronger  than  an  implied  intention  ?"  In  Pom.  Eq.^ 
§  1261,  it  is  said  that  "the  exact  significance  and  effect  of  the 
transaction  is  that  the  debtor  thereby  contracts  that  his  estate  in 
the  land  shall  be  liable  for  the  debt;  and  that  he  will  execute 
such  mortgage  or  conveyance  as  may  be  necessary  to  convey  the 
estate  to  the  creditors  as  security  for  the  payment." 

If  such  a  transaction  created  a  lien  on  the  land,  as  between  the 
parties,  I  see  no  good  reason  why  third  parties  who  deal  with  the 
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owner  of  the  land,  with  notice  of  the  deposit,  or  who  had  dealt 
with  him  before  the  execution  of  the  lien,  should  not  be  bound 
by  it,  and  I  cannot  adopt  the  limitation  suggested  in  Pom,  Eq.^ 
§  1266,  on  this  subject.  A  dictum  of  Chancellor  Harper  in 
Wehh  V.  Ihher^  2  Hill  Ch.^  170,  seems  to  recognize  the  general 
doctrine  as  prevailing  in  this  State.  I  therefore  feel  bound  to 
recognize  as  law  in  this  State,  that  a  mortgage  may  be  created 
in  this  State  by  the  deposit  of  title  deeds  for  this  purpose;  that 
such  deposit  is  evidence  of  an  implied  agreement  to  execute  a 
formal  mortgage;  that  an  actual  agreement  by  parol  to  execute  a 
formal  mortgage  accompanying  such  deposit,  and  for  the  prepara- 
tion of  which  the  deposit  is  made,  is,  if  anything,  an  additional 
reason  why  a  lien  should  be  recognized,  and  that  not  only  the 
parties,  but  antecedent  creditors,  and  all  who  deal  with  notice, 
are  bound  by  it. 

I  therefore  hold,  that  Louis  Cohen  &  Co.  have  an  eqitable 
mortgage  on  this  real  estate  to  secure  the  payment  of  their  debt 
of  $5,000,  and  interest,  and  that  the  mortgage  executed  by  the 
heirs  of  C.  Phillips  and  Leonard  Phillips  is  a  recognition  of  their 
rights  as  they  ought  to  be  allowed  by  the  court.  It  is  therefore 
ordered  and  adjudged,  that  Louis  Cohen  &  Co.  hold  a  lien  on  the 
real  estate  described  in  the  complaint,  and  in  the  mortgage  given 
by  the  heirs,  for  the  payment  of  $5,000,  and  interest  at  ten  (10) 
per  cent,  per  annum  from  October  14,  1883,  and  payable  at  one 
year  from  that  date,   with  legal  interest  at  seven  (7)  per  cent. 

per  annum  on  these  sums  from  October  14,  1884. 

******* 

From  this  decree  Cohen  &  Co  appealed  upon  the  ground  stated 
in  the  opinion,  and  the  plaintiflfs  appealed  upon  the  following 
exceptions : 

I.  Because  his  honor  erred  in  holding  the  testimony  of  Louis 
Cohen,  as  to  conversations  and  transactions  with  C.  Phillips, 
competent  and  admissible ;  it  being  respectfully  submitted  that 
the  same  was  inadmissible  under  section  400  of  the  Code. 

II.  Because  his  honor  erred  in  excluding  beforehand  the  tes- 
timony of  witnesses  as  to  the  declarations  and  representations  of 
members  of  the  firm  of  C.  Phillips  &  Sons  in  respect  to  the  real 
estate  standing  in  the  name  of  C.  Phillips;  it  being  respectfully 
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submitted  that  such  testimony  was  relevant  to  the  issues  between 
the  plaintiflfs  and  Louis  Cohen  &  Co.,  and  also  between  the  plain- 
tiffs and  the  defendants,  the  heirs  at  law  of  C  Phillips  and  Leon- 
ard Phillips. 

IIL  Because  his  honor  erred  in  holding  that  there  was  nothing 
in  the  testimony  tending  to  show  that  Louis  Cohen  &  Co.  were 
aware  that  the  real  estate  standing  in  the  name  of  C.  Phillips 
had  been  represented  to  plaintiffs  and  to  the  commercial  world 
as  partnership  assets  of  C.  Phillips  &  Sons,  there  being,  it  is 
respectfully  submitted,  abundant  testimony  to  that  effect. 

IV.  Because  his  honor  erred  in  holding  that  the  real  estate 
standing  in  the  name  of  C.  Phillips  was  individual  and  not  part- 
nership property,  the  same  being  against  the  overbearing  weight 
of  the  testimony. 

V.  Because  his  honor  erred  in  holding  as  follows:  *'I  there- 
fore feel  bound  to  recognize  as  law  in  this  State,  that  a  mortgage 
may  be  created  in  this  State  by  the  deposit  of  title  deeds  for  that 
purpose ;  that  such  deposit  is  evidence  of  an  implied  agreement 
to  execute  a  formal  mortgage ;  that  an  actual  agreement  by  parol 
to  execute  a  formal  mortgage  accompanying  such  deposit,  and 
for  the  preparation  of  which  the  deposit  is  made,  is,  if  anything, 
an  additional  reason  why  a  lien  should  be  recognized ;  and  that 
not  only  the  parties,  but  antecedent  creditors,  and  all  who  deal 
with  notice,  are  bound  by  it.  I  therefore  hold,  that  Louis 
Cohen  &  Co.  have  an  equitable  mortgage  on  this  real  estate 
to  secure  the  payment  of  their  debt  of  $5,000  and  interest,  and 
that  the  mortgage  executed  by  the  heirs  of  C.  Phillips  and  Leon- 
ard Phillips  is  a  recognition  of  their  rights  as  they  ought  to  be 
allowed  by  the  court." 

VL  Because  his  honor  erred  in  adjudging  that  Louis  Cohen 
&  Co.  held  a  lien  on  the  real  estate  described  in  the  complaint 
and  in  the  mortgage  given  by  the  heirs  for  the  payment  of  $5,000 
and  interest. 

VIL  Because  his  honor  erred  in  adjudging  that  the  sheriff"  of 
Darlington  County  do  pay  to  Louis  Cohen  &  Co.  the  amount  of 
five  thousand  nine  hundred  and  seventy-five  dollars  and  seventy- 
five  cents. 

YIU.  Because  his  honor  erred  in  holding  that  Louis  Cohen 
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&  Co.  paid  out  the  full  sum  of  ^5,000  to  the  orders  of  C.  Phil- 
lips &  Sons  on  the  fnith  of  the  expected  mortgage. 

IX.  Because  his  honor  erred  in  holding  that  there  was  no  evi- 
dence of  fraud  or  unfair  dealing  to  affect  in  any  way  the  claim  of 
Louis  Cohen  &  Co.,  to  having  loaned  the  money  and  made  an 
agreement  to  have  a  mortgage  executed  by  C.  Phillips,  or  in  pro- 
curing a  formal  mortgage  of  the  real  estate  from  the  heirs  of  C. 
Phillips  and  Leonard  Phillips. 

Mr.  C.  S.  NettleSf  for  plaintiffs. 

The  doctrine  that  a  deposit  of  title  deeds  for  the  purpose  of 
securing  a  loan  constitutes  an  equitable  mortgage  has  never  been 
adjudicated  in  this  State,  although  obiter  dicta  to  that  effect  may 
be  found.  2  Hill  Ch.,  170;  10  Rich.  Eq.,  154;  8  ^.  (7.,  528. 
Such  a  doctrine  has  been  recognized  in  England,  but  not  with- 
out disapprobation.  1  Bro.  C.  (7.,  269;  Pom.  Eq.  Jur.,  §  1265; 
Jones  Mort.,  §  179.  Such  a  doctrine  should  not  be  adopted 
here.  Gen.  Stat,  §  2019;  12  Vea.,  197;  19  Id.,  211;  2 
Wash.  Real  Prop.,  504 ;  1  Jones  Mort.,  §  185  ;  11  Ves.,  403 ; 
8  Penn.  St.,  233 ;  8  Heisk.,  562 ;  8  B.  Mon.,  435 ;  25  Miss., 
58 ;  49  Penn.  St.,  358.  The  doctrine  is  certainly  not  applica- 
ble to  this  case,  where  the  deed  was  not  deposited  for  any  such 
purpose.  1  Russ.,  374 ;  2  Cox,  243 ;  6  Pnce,  501 ;  9  Ves., 
115;  12  Id.,  199;  5  Wheat,  276;  4  Kent,  150;  2  Wash. 
Real  Prop.,  503;  2  Story  Eq.  Jur.,  §  1020. 

Partnership  assets  are  primarily  liable  for  debts  of  the  firm. 
1  Pars.  Cont,  211 ;  20  K  J.  Eq.,  13;  Pars.  Part,  347.  But 
partnership  creditors,  after  exhausting  partnership  assets,  have  a 
right  to  share  pari  passu  with  the  individual  creditors  the  indi- 
vidual estate  of  C.  Phillips.  Dud.  Eq.,  112 ;  9  Rich.  Eq.,  149, 
257,  510;  1  Atk.,  98,  132;  1  Cox,  429;  2  Bro.  C.  0.,  6,  119; 
8  Ves.,  238,  399,  573;  4  Id.,  837;  6  Id.,  818;  14  Id.,  447; 
16  Id.,  193;  15  Id.,  52;  9  Ves.,  118,  126;  2  Tou.  ^  ColL, 
553 ;  5  Cranch.,  43 ;  37  Am.  Dee.,  773 ;  41  Id.,  321 ;  47 
Id.,  688. 

Mr.  J.  If.  Nathans,  for  Louis  Cohen  &  Co. 

Cohen  was  a  competent  witness.     17  S.  C,  580.    The  deposit 
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of  the  title  deeds  in  this  case  raised  an  equitable  mortgage.  1 
Bro.  a  a,  269 ;  Oox  Ch.  Oa$.,  211 ;  Bail.  Eq.,  125 ;  Pom. 
Eq.  Jur,,  §  685 ;  4  Ch.  Div,,  605 ;  1  Rose,  374 ;  1  Jones  Mori., 
§  183 ;  5  Dea.,  McN.,  ^  a.,  461 ;  '4  Kent,  150 ;  2  Hill  Ch., 
168;  10  Rich.  Eq,,  154;  3  S.  C\  528;  21  N.  F.,  584;  29 
K  J.  Eq..  224;  16  Wise,  327 ;  24  Me.,  311 ;  29  Cal,  398; 
10  Sm.  i  M.,  418 ;  4  R.  i.,  512  ;  Pom.  Eq.  Jar.,  §  1266. 

Mr.  R.  W.  Boyd,  in  reply. 

February  19,  1887.  The  opinion  of  the  court  was  delivered 
by 

Mr.  Chibp  Justice  Simpson.  C.  Phillips,  Leonard  Phillips, 
and  Leopold  Phillips,  father  and  sons,  were  copartners,  doing 
business  as  merchants  in  the  town  of  Florence,  in  this  State, 
under  the  name  of  C.  Phillips  &  Sons.  During  the  existence  of 
this  partnership,  C.  Phillips,  the  father,  negotiated  a  loan  of 
$5,000  from  the  defendants,  Louis  Cohen  &  Co.,  of  Charleston, 
with  the  understanding  and  agreement  that  said  loan  was  to  be 
secured  by  a  mortgage  of  certain  real  estate  situated  in  Florence, 
the  titles  to  which  were  in  the  name  of  the  said  C.  Phillips, 
except  one  portion,  to  which  he  had  a  bond  for  titles  from  one 
McRary,  under  a  contract  to  purchase,  upon  which  a  part  of  the 
purchase  money  had  been  paid.  In  pursuance  of  this  agreement 
the  title  deeds,  having  been  placed  in  the  hands  of  the  said  Louis 
Cohen  for  examination,  were  turned  over  to  their  attorney,  J.  N. 
Nathans,  Esq.,  who  drew  a  bond  and  mortgage  as  agreed  upon. 
These  papers  were  at  once  forwarded  to  C.  Phillips  at  Florence 
by  express,  but  for  some  reason  the  package  remained  in  the 
ofBce  for  some  days  uncalled  for.  In  the  meantime,  however, 
the  $5,000  had  been  advanced  by  Cohen  &  Co.,  on  drafts  of  C. 
Phillips  &  Sons,  drawn  (as  stated)  at  the  request  of  the  said  C. 
Phillips.  When  the  package  containing  the  bond  and  mortgage 
aforesaid  was  at  length  received,  C.  Phillips  was  quite  ill,  and  he 
died  within  a  few  days,  leaving  the  bond  and  mortgage  unexe- 
cuted. Leonard  Phillips  also  died  within  two  or  three  months 
after  the  death  of  his  father,  leaving  the  defendant,  Leopold,  sole 
survivor  of  the  firm.     Shortly  after  the  death  of  the  said  C. 
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Phillips  and  Leonard  Phillips,  to  wit,  on  the  6th  of  March,  1884 
(the  said  C.  Phillips  having  died  in  October  previous,  and  Leon- 
ard Phillips  in  January,  1884),  their  heirs  and  distributees,  in 
order  to  secure  the  payment  of  the  said  $6,000  to  Cohen  &  Co., 
united  in  a  mortgage  of  the  real  estate  herein  mentioned  to  the 
said  Cohen  &  Co.,  which,  on  the  8th  of  March,  was  placed  on 
record  in  the  clerk's  oflSce  for  Darlington  County. 

After  the  death  of  his  copartners,  Leopold  was  lefk  in  charge 
as  survivor,  and  the  plaintiffs,  not  being  satisfied  with  his  man- 
agement, instituted  the  action  below,  in  which  they  prayed,  in 
their  own  behalf  and  in  behalf  of  the  other  creditors  of  C.  Phil- 
lips &  Sons,  an  injunction,  the  appointment  of  a  receiver,  an 
accounting  from  Leopold,  and  especially  that  the  real  estate 
described  in  the  complaint  (to  wit,  the  real  estate  embraced  in 
the  mortgage  hereinabove  mentioned)  be  adjudged  to  belong  to 
the  firm  of  C.  Phillips  &  Sons,  and  therefore  assets  for  the  pay- 
ment of  their  debts,  and  that  the  same  be  sold  to  that  end ;  and 
also  that  McRary  be  required,  upon  payment  made  to  him  of  the 
balance  of  the  purchase  money  of  the  land  under  contract  of  sale 
to  C.  Phillips,  to  convey  the  same  to  the  receiver  as  assets  also 
of  the  said  firm.  The  defendants  denied  that  the  real  estate  men- 
tioned was  the  property  of  the  firm,  and  claimed  that  it  belonged 
entirely  to  C.  Phillips,  their  father.  They  denied  also  the  alle- 
gation of  fraud  in  connection  with  the  loan  of  $5,000  by  Cohen 
&  Co.,  and  the  execution  of  the  papers  intended  to  secure  the 
same;  and  Cohen  &  Co.  claimed  the  benefit  of  an  equitable  mort- 
gage growing  out  of  the  deposit  of  titles,  under  the  facts  as  stated 
above. 

The  Circuit  Judge,  his  honor,  T.  B.  Fraser,  found  as  matters 
of  fact,  that  the  real  estate  mentioned  belonged  to  C.  Phillips 
individually,  and  was  not  partnership  property,  and  that  there 
was  no  fraud  in  the  transaction  with  Cohen  &  Co.  He  also 
adjudged  as  matter  of  law,  that  an  equitable  mortgage  had  arisen 
in  favor  of  Cohen  &  Co.,  to  the  benefit  of  which  they  were  en- 
titled, in  preference  to  plaintiffs  and  other  creditors.  He  further 
adjudged,  that  if  there  had  been  no  transaction  between  C.  Phil- 
lips and  Cohen  &  Co.,  creating  a  lien  on  the  real  estate,  then 
Cohen  &  Co.  would  stand  as  an  individual  creditor  of  C.  Phillips, 
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and  in  that  event  he  would  hold  that  while  the  creditors  of  the  firm 
were  bound  to  exhaust  the  partnership  assets,  they  would  then 
have  the  right  to  share  pro  rata  with  the  individual  creditors  the 
individual  estate  of  the  deceased  partners. 

The  plaintiffs'  appeal  questions  the  rulings  of  his  honor  as 
to  the  competency  of  certain  testimony,  which  will  be  noticed 
below.  Also  the  findings  of  fact  of  his  honor  as  to  the  alleged 
fraud,  as  to  the  real  estate  not  being  partnership  property,  and 
as  to  the  knowledge  of  Cohen  &  Co.  that  said  real  estate  had  been 
represented  to  the  plaintiffs  as  partnership  property,  and  also  his 
holding  in  reference  to  the  equitable  mortgage  by  the  deposit  of 
the  title  deeds  and  its  application  to  this  case.  The  defendants, 
Cohen  &  Co.,  excepted  on  the  ground  that  his  honor  ' 'seemed  to 
hold  that  the  real  estate  of  C.  Phillips,  though  individual  pro- 
perty, is  not  first  applicable  to  the  payment  of  the  said  Cohen  & 
Co.,  as  individual  creditor  in  priority  to  partnership  creditors  of 
C.  Phillips  &  Sons." 

We  do  not  feel  authorized  to  disturb  the  findings  of  fact  by  his 
honor.  There  is  no  patent  error  in  these  findings,  nor  is  the 
weight  of  the  testimony  against  them.  As  to  the  real  estate 
being  partnership  property,  the  evidence  is,  that  the  titles  were 
certainly  in  C.  Phillips  when  the  copartnership  was  formed,  and 
there  was  no  express  change  subsequent  thereto.  Nor  do  we  find 
any  testimony  that  it  was  the  intention  of  the  parties  to  embrace 
the  real  estate  as  a  portion  of  the  partnership  property.  The 
firm  seems  to  have  been  an  ordinary  mercantile  firm,  having  no 
connection  with  the  purchase  and  sale  of  real  estate.  As  to  the 
alleged  conspiracy  and  fraud  between  Cohen  &  Co.  and  C.  Phil- 
lips &  Sons,  seeking  to  put  the  said  real  estate  beyond  the  reach 
of  the  creditors  of  the  firm,  we  see  nothing  to  overthrow  the  find- 
ings of  his  honor  thereon.  Nor  does  it  appear  that  Cohen  k  Co. 
had  any  information  that  the  plaintiffs  had  been  informed  that 
said  real  estate  belonged  to  the  firm. 

Nor  was  there  error  in  the  rulings  of  his  honor  upon  the  com- 
petency of  certain  testimony  offered.  The  testimony  of  Louis 
Cohen  relating  to  conversations  and  transactions  between  himself 
and  C.  Phillips  was  objected  to  as  obnoxious  to  section  400  of 
the  Code.     This  testimony  not  being  against  any  one  belonging 
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to  the  classes  mentioned  by  this  section,  there  was  no  error  in 
admitting  it.     Cantey  v.  Whitaker,  MS.  C,  530. 

Certain  testimony  as  to  statements  made  by  the  sons,  copart- 
ners, that  the  real  estate  in  question  was  partnership  property, 
was  excluded  as  to  Cohen  &  Co.,  on  the  ground  that  said  state- 
ments had  not  been  brought  home  to  them  before  their  claim 
originated,  the  court  holding  that  they,  Cohen  &  Co.,  had  the 
right  to  deal  with  C.  Phillips  in  reference  to  property  standing 
in  his  name  as  his  own — the  record  showing  that  this  real  estate 
belonged  to  C.  Phillips,  and  there  being  no  record  of  a  transfer 
to  the  copartnership.  The  reasons  given  by  his  honor  seem  to 
be  sufficient. 

The  main  question  in  the  case  is  the  one  in  reference  to  the 
equitable  mortgage.  And  this  involves  the  consideration  of  the 
three  following  points :  1st.  What  is  this  doctrine  of  equitable 
mortgages,  created  by  the  deposit  of  title  deeds  ?  2nd.  Does  it 
exist  in  this  State?  And,  3rd.  If  so,  do  the  facts  of  this  case 
entitle  Cohen  &  Co.  to  its  benefit  ? 

The  leading  case  upon  this  doctrine  in  England  is  the  case  of 
Mussel  V.  Russely  1  Bro.  C.  C,  229.  In  fact,  it  is  from  this  case 
we  first  hear  of  it.  It  was  followed  by  Birch  v.  Ellames  (2 
Anstj  429),  and  although  it  has  been  violently  attacked  and  de- 
nounced as  pernicious  by  eminent  English  judges,  and  especially 
by  Lord  Eldon  and  Sir  William  Grant,  yet  it  now  seems  to  be 
well  settled  and  firmly  established  in  the  English  law,  and  in 
many  of  the  American  States,  to  a  certain  extent,  to  wit,  where 
the  title  deeds  are  deposited  as  a  present  security,  and  with  the 
intent  thereby  to  give  a  lien  upon  the  land,  such  deposit  shall 
operate  as  an  equitable  mortgage,  notwithstanding  the  statute  of 
frauds.  The  English  courts,  however,  have  manifested  a  determ- 
ined disposition  to  keep  within  the  letter  of  the  precedents,  and 
not  to  give  the  doctrine  further  extension.  And  accordingly 
they  have  held  that  a  mere  parol  agreement  to  make  a  mortgage, 
or  to  deposit  a  deed  for  that  purpose,  will  not  give  any  title  in 
equity.  There  must  be  an  actual  and  bona  fide  deposit  of  the  title 
deeds  with  the  mortgagee  himself  in  order  to  create  the  lien. 
These  positions  will  be  found  sustained,  we  think,  in  the  follow- 
ing English  cases :  £x  parte  Whitbready   19  Ves.y  209 ;    JEx 
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parte  Langston^  17  7d.,  230;  Lord  Ellenborough  in  Doe  v. 
Eanke,  2  ^Easty  481 ;  Ux  parte  Kensington,  2  Ves.  ^  B.,  79  ; 
Ex  pane  Coombe,  4  Mad.,  249;  Lucas  v.  Dorrien,  7  Taunt.^ 
279;  Ex  parte  Coming^  9  Fe«.,  117.  Also  in  4  Kent,  161, 
and  Washburn  on  Real  Property. 

It  appears  from  these  authorities  that  in  England,  and  also  in 
several  of  the  States,  that  where  the  title  deeds  are  actually  de- 
posited by  the  debtor  with  his  creditor  upon  an  advance  of  money, 
and  perhaps  even  for  an  antecedent  debt,  as  a  security,  that  the 
equitable  mortgage  will  arise  without  more ;  the  deposit  standing 
in  the  place  of  an  actual  mortgage,  and  dispensing  with  the 
necessity  of  the  execution  of  such  mortgage.  But  will  the  deposit 
of  title  deeds  for  the  purpose  of  having  an  actual  mortgage  pre- 
pared for  execution  in  accordance  with  an  agreement  to  that  effect 
raise  the  equitable  mortgage  ?  In  other  words,  where  money  is 
proposed  to  be  lent  upon  the  security  of  a  mortgage  to  be  actually 
executed  and  delivered,  and  the  titles  are  placed  in  the  hands  of 
an  attorney  to  prepare  the  mortgage  so  as  to  accomplish  the  loan, 
which,  although  prepared,  yet  the  debtor,  from  accident  or  some 
other  cause,  fails  to  execute  and  deliver,  although  he  has  received 
the  money,  will  these  facts  create  the  mortgage  ? 

Mr.  Washburn  says :  *'To  give  the  effect  of  a  lien  to  the  pos- 
session of  title  deeds,  it  must  be  shown  affirmatively  that  they 
were  deposited  as  a  bona  fide,  present,  immediate  security.  If 
left,  for  instance,  with  the  attorney  for  the  purpose  of  his  draw- 
ing a  mortgage  which  had  been  agreed  upon  by  the  parties,  it 
will  not  be  sufficient.  Mere  possession,  even  by  a  creditor,  is  not 
enough.*'  2  Wash.  Real  Prop.,  89.  See  cases  referred  to  in 
note  by  Mr.  Washburn.  And  in  Ex  parte  Bolton  (2  Cox,  243), 
it  was  held,  "that  the  delivery  of  title  deeds  to  an  attorney  to 
prepare  a  mortgage  deed  does  not  amount  to  an  equitable  mort- 
gage, otherwise  if  deposited  expressly  as  a  security  for  a  debt." 
We  think  the  weight  of  authority  is  against  this  doctrine  being 
applied  to  cases  with  facts  like  those  suggested,  and  that  an 
equitable  mortgage  resulting  from  a  deposit  of  title  deeds  can 
exist  only  where  such  deposit  is  the  matter  relied  upon  without 
anything  further  being  done. 

Does  this  doctrine  exist  in  South  Carolina  ?     We  hare  been 
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referred  to  no  case  where  the  question  has  been  squarely  made, 
but  it  seems  that  the  possibility  of  such  mortgages  has  been 
recognized  in  three  of  our  cases,  to  wit :  WeUh  v.  UsheTy  2  Hill 
Ch.,  170;  Harper  v.  Barshj  10  Rich.  Eq.y  154;  Bayct  v. 
Shivery  3  S,  (7.,  528.  And  although  perhaps  the  question  was 
not  absolutely  necessary  to  the  decision  of  the  points  actually 
involved  in  these  cases,  yet  we  are  disposed  to  regard  the  recog- 
nition made  as  sufficient  to  the  extent  as  above. 

Do  the  facts  of  the  case  bring  it  under  the  doctrine  as  above  ? 
Clearly  not.  The  title  deeds  were  not  deposited  as  an  immediate 
security,  nor  did  Cohen  k  Co.  rely  upon  them  in  the  least  as 
giving  in  themselves  the  lien  which  he  wanted,  and  for  which  he 
contracted.  They  were  placed  in  his  hands  as  affording  the 
information  upon  which  a  bond  and  mortgage  were  to  be  drawn. 
These  papers  were  actually  drawn  and  sent,  doubtless  with  the 
titles,  to  C.  Phillips  for  formal  execution,  but  which  his  sickness 
and  death  prevented.  With  these  facts  we  do  not  see  how  it  can 
be  said  that  the  title  deeds  had  been  deposited  in  order  to  raise 
by  the  deposit  an  equitable  mortgage. 

We  concur  with  the  Circuit  Judge,  that  in  the  absence  of  a 
lien  in  favor  of  an  individual  creditor,  partnership  creditors,  after 
exhausting  partnership  assets,  may  share  pro  rata  in  the  indi- 
vidual property  of  the  partners.  The  English  rule  upon  this 
subject  is  to  apply  the  joint  estate  to  the  joint  debts,  and  the 
separate  estate  to  the  separate  debts,  though  this  rule  has  not  met 
the  uniform  approval  of  all  the  English  judges.  Lord  Thurlow 
disregarded  it  in  the  case  of  Hx parte  ffodgsotiy  2  Bro.  C.  C,  5,  and 
Lord  Eldon  failed  to  give  it  his  cordial  approval.  It  may,  how- 
ever, be  regarded  as  the  established  rule  in  the  English  law.  In 
this  State,  from  1804  to  1827,  the  English  rule  as  above  seems 
to  have  been  followed.  During  this  period  there  are  three  cases 
sustaining  this  view,  Tunno  v.  TVezevanty  2  BeSatis.y  decided  in 
1808 ;  Woddrop  v.  Pricey  3  Jd.,  207,  decided  in  1811 ;  and 
the  case  of  Sniffer  ^  Paxton  v.  /Saw,  decided  in  1827,  found 
in  a  note  to  Kuhne  v.  Lawy  14  Rich.y  20. 

But  afterwards,  from  1827  to  1866,  our  courts  held,  in  sub- 
stance, that  while  private  creditors  had  the  right  generally  to 
throw  the  copartnership  creditors  upon  copartnership  assets  in 
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the  first  instance  on  the  two-fund  doctrine,  yet  that  copartnership 
creditors,  after  exhausting  copartnership  assets,  had  the  right  to 
share  the  individual  assets  pro  rata  with  the  individual  creditors. 
During  this  period  the  leading  cases  on  this  subject  were :  Ward- 
law  V.  Chrayj  Dudley  Uq.^  112,  decided  in  1887;  Qowan  v. 
Tunno^  Rich,  Eq.  Oa%,,  369,  in  1832 ;  Fleming  v.  Billings  and 
BeUc,  9  Bich.  Eq.,  149  ;  Gadsden  v.  Carson^  Ibid,,  252 ;  and 
Wihony.  Mc Connelly  Ibid.,  500,  in  1856  and  1857— in  all 
of  which  the  rule,  as  above  stated,  was  recognized  as  the  settled 
law  of  the  State.  Roberts  v.  Roberts  (8  Rich.,  15,  in  1854) 
held  that  of  two  executions  of  same  date,  one  in  favor  of  part- 
nership creditors,  and  the  other  in  favor  of  separate  creditors, 
and  both  levied  on  separate  property,  the  execution  of  the  sepa- 
rate creditors  should  prevail ;  but  in  1866  this  was  overruled  by 
the  Court  of  Errors,  and  in  Kuhne  v.  Law  (1866,  14  Rich., 
28),  which  was  a  contest  between  a  senior  copartnership  judg- 
ment creditor  and  a  junior  separate  judgment  creditor,  over  the 
proceeds  of  the  separate  property  of  the  debtor  by  rule  against 
the  sheriff  in  behalf  of  the  separate  creditor  to  have  said  pro- 
ceeds applied  to  his  judgment,  the  court  held,  Roberts  v. 
Roberts,  supra,  having  been  in  substance  overruled,  that  a  sepa- 
rate creditor  could  not  set  up  any  equity,  even  if  he  had  any,  in 
a  law  court ;  that  in  such  courts  the  liens  could  only  be  looked 
at,  and  that  they  should  be  satisfied  according  to  their  priority, 
and  the  rule  was  dismissed.  In  that  case  it  was  stated  by  Judge 
Wardlaw  in  delivering  the  opinion  that  the  Court  of  Errors,  when 
Roberts  v.  Roberts  was  considered,  attained  no  satisfactory  con- 
clusion respecting  the  rule  which  should  prevail  in  equity  in  the 
distribution  of  separate  effects  between  separate  and  partnership 
creditors.  But  the  judges  (he  said)  were  nearly,  if  not  entirely, 
unanimous  in  the  opinion  that  at  law  the  supposed  preference 
given  to  a  separate  creditor  should  not  be  allowed  to  prevail 
against  a  prior  lien  acquired  by  a  partnership  creditor.  In  Adickes 
i.Lowry,  15  S.  C,  136,  the  present  court,  Mr.  Justice  Mclver 
delivering  the  opinion,  said :  '^This  question  seems  yet  open  in 
this  State." 

The  above  is  the  state  of  the  authorities  upon  this  subject. 
Under  the  circumstances,  we  think  the  weight  of  authority  is  in 
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favor  of  the  rule  as  decided  below  by  the  Circuit  Judge.  Cer- 
tainly from  1832  to  1866,  from  Gowan  v.  Tunno  to  Kuhne 
V.  Lawy  supra^  in  the  courts  then  under  the  direction  of  the  most 
eminent  jurists  that  have  ever  adorned  the  bench  in  this  State, 
such  was  regarded  to  be  the  rule.  It  was  so  announced  in  all  of 
these  cases  without  hesitation  or  qualification,  and  it  seems  to  us 
that  the  case  of  Kuhne  v.  Law^  supra  (from  which  it  seems  that 
a  doubt  first  came),  upon  a  careful  consideration  of  the  principle 
decided  there,  instead  of  raising  a  doubt,  should  have  affirmed 
the  rule.  It  was  there  held,  as  we  have  stated,  that  a  senior 
copartnership  judgment  creditor  had  priority  to  a  junior  separate 
judgment  creditor  upon  separate  property.  Now,  unless  each  of 
these  creditors  had  an  equal  claim  upon  the  separate  property 
before  judgment,  or,  in  other  words,  an  equal  right  to  seek  pay- 
ment out  of  the  separate  property,  it  is  not  clear  how  either  could 
get  priority  by  obtaining  judgment  in  advance  of  the  other. 

If  separate  creditors  have  a  right  as  a  principle  of  equity  or 
law  to  postpone  copartnership  creditors  as  to  separate  assets,  a 
judgment  obtained,  as  it  seems  to  us,  by  the  copartnership  credi- 
tor would  be  subject  to  that  right,  and  could  not  have  a  lien  prior 
thereto.  We  think  the  true  doctrine  is  as  stated  by  the  Circuit 
Judge,  with  the  right  of  the  separate  creditor,  if  any  equity 
exists  in  his  behalf,  such  as  two  funds,  to  throw  the  copartnership 
creditor  on  the  partnership  assets  in  the  first  instance  ;  but  after 
the  partnership  assets  have  been  fully  and  fairly  exhausted,  to 
come  in  pro  rata  with  the  separate  creditor.  This  seems  to  be 
the  weight  of  authority  with  us. 

Besides,  a  debt  contracted  by  a  copartnership  is  not  only  a 
debt  of  the  firm,  but  a  debt  in  substance  of  each  individual  mem- 
ber of  the  firm,  and  the  property  of  the  firm,  and  of  each  mem- 
ber, is  liable  for  it ;  but  the  property  of  the  firm  is  not  liable  for 
the  separate  debt  of  a  member — only  the  interest  of  the  member 
is  liable,  which  is  nothing  until  the  firm  debts  are  paid.  So  that, 
because  a  copartnership  creditor  has  an  exclusive  claim  upon  the 
firm  property,  it  does  not  follow  that  a  separate  creditor  should 
have  an  exclusive  claim  upon  the  separate  property.  In  the  first 
case,  the  effect  of  the  contract  is  to  pledge,  as  a  basis  of  credit, 
both  partnership  and  private  property ;  in  the  second  case,  the 


Digitized  by 


Google 


HuTZLER  Bros.  v.  Phillips.  151 

Rep.]  November  Term,  1886. 

separate  property  alone  gives  the  credit.  And  as  to  partnership 
property,  there  is  no  separate  property  until  the  debts  are  paid, 
which  is  liable  to  both  partnership  and  separate  debts  by  con- 
tract.    Kuhne  v.  Law^  supra. 

While,  as  we  have  said,  we  do  not  think  that  an  equitable 
mortgage  was  created  in  this  case  under  the  facts  in  favor  of 
Cohen  k  Co.,  yet  there  was  a  state  of  facts  which  presents  a  very 
strong  case  for  specific  performance.  Or,  at  least,  had  C.  Phil- 
lips lived,  and  after  receiving  the  $5,000  from  Cohen  &  Co.  he 
had  refused  to  execute  the  mortgage  prepared  and  agreed  upon, 
Cohen  &  Co.,  as  against  him,  would  have  had  a  strong  equitable 
claim  for  specific  performance.  Or,  if  the  transaction,  instead 
of  being  a  loan  to  be  secured  by  mortgage,  had  been  a  contract 
of  purchase  by  Cohen  &  Co.,  with  the  purchase  money  paid  down 
in  full,  and  Phillips  had  died  before  the  execution  of  the  convey- 
ance promised,  could  not  the  titles  have  been  demanded  success- 
fully from  the  heirs  ?  Or,  at  least,  if  the  heirs  afterwards  had 
voluntarily  executed  such  conveyance,  could  it  be  assailed,  except 
by  subsequent  creditbrs  without  notice  or  for  fraud  ?  How  far 
this  principle  might  operate  in  a  mortgage  transaction  like  that 
before  the  court,  where  the  heirs  have  voluntarily  come  forward 
and  have  attempted  to  carry  out  the  contract  of  their  ancestor 
(see  Tibbetts  v.  Langley  Manufacturing  Oo.^  12  S.  (7.,  468),  we 
are  not  now  at  liberty  to  consider,  as  this  question  was  not  passed 
upon  or  considered  by  the  Circuit  Judge.  We  think,  however, 
without  expressing  any  opinion  in  reference  to  it,  that  it  is  one 
which  Cohen  &  Co.  should  have  the  opportunity  of  making 
before  the  Circuit  Judge,  and  to  this  end  the  case  should  be 
remanded. 

It  is  the  judgment  of  this  court,  that  the  judgment  below  be 
reversed,  on  the  ground  of  error  in  the  ruling  of  the  Circuit 
Judge  as  to  the  equitable  mortgage  claimed  by  Cohen  &  Co. ; 
and  while  affirming  the  rulings  of  his  honor  in  other  respects, 
that  the  judgment  below  be  vacated,  and  the  case  be  remanded 
for  further  hearing,  in  accordance  with  the  principles  herein 
above. 

Mr.  Justice  McGowan.    As  this  case  has  to  go  back  to  the 
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Circuit,  I  think  it  best  that  all  the  questions  should  be  reoon^ 
sidered,  and,  therefore,  I  concur  in  the  result. 

Mr.  Justice  McIver.  I  am  not  prepared  to  assent  to  the 
proposition  that  an  equitable  mortgage  can  be  created  in  this 
State  by  a  deposit  of  title  deeds,  even  where  such  is  the  inten- 
tion with  which  the  deposit  is  made ;  for  I  do  not  understand 
that  this  doctrine  has  ever  been  expressly  established  here  by 
either  of  the  cases  cited  as  recognizing  it.  The  policy  of  our 
law  is  to  discountenance  secret  liens  and,  as  a  rule,  to  recognize 
those  only  which  are  spread  upon  the  records  for  the  informa- 
tion of  the  public  generally.  In  the  absence,  therefore,  of  any 
express  authority  here,  I  am  not  willing  to  recognize  the  doctrine. 

Whether  Cohen  &  Co.  can  make  a  case  which  will  entitle  them 
to  a  decree  for  specific  performance  of  the  alleged  agreement  of  C* 
Phillips  to  give  the  mortgage,  a$  against  the  plaintiffs  in  this  case, 
creditors^  is  a  question  which  was  not  considered  or  determined 
by  the  Circuit  Court,  it  being  unnecessary  to  do  so  under  the  view 
there  taken,  and  therefore  is  not  now  properly  before  us.  Hence 
I  am  quite  willing  that  the  case  should  go  back  for  the  determi- 
nation of  that  question,  but  without  any  intimation  whatever  by 
this  court  as  to  its  opinion  on  any  of  the  points  involved  in  that 
question,  either  as  to  the  effect  of  the  advance  of  the  money 
upon  the  faith  of  the  promised  mortgage,  the  voluntary  execu- 
cution  of  it  by  the  heirs  of  C.  Phillips  after  his  death,  or  any 
other  matter  involved.     I,  therefore,  concur  in  the  result  only. 

Judgment  reversed. 


STATE  V.  JOHNSON. 


1.  Dying  declarations  are  admissible  in  evidence  where  death  was  immi- 
nent when  they  were  made,  the  declarant  so  thought  and  was  without 
hope  of  life,  and  his  death  was  the  subject  of  the  charge  and  the  cir- 
cumstances of  the  killing  were  the  subject  of  his  declarations. 

2.  These  conditions  having  been  all  fulfilled  in  this  case,  the  statements  of 
the  deceased  were  properly  received  in  evidence  as  dying  declarations. 
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Before  Hudson,  J.,  Abbeville,  October,  1886. 

This  was  a  prosecution  for  murder.  The  opinion  states  the 
case. 

Messrs.  T.  P.  Cothran  and  W.  C.  McGowan,  for  appellant. 

Mr.  OtTj  solicitor,  contra. 

February  19,  1887.  The  opinion  of  the  court  was  delivered 
by 

Mr.  Justice  McIver.  The  sole  question  presented  by  this 
appeal  is  as  to  the  competency  of  certain  testimony  received  as 
the  dying  declarations  of  the  deceased.  The  rules  in  regard  to 
such  testimony  are  well  settled :  1st.  That  death  must  be  immi- 
nent at  the  time  the  declarations  in  question  are  made.  2nd. 
That  the  declarant  must  be  so  fully  aware  of  this  as  to  be  without 
any  hope  of  life.  State  v.  Quicks  15  Rich.^  849 ;  State  v.  Mc- 
Evoy,  9  S.  a,  212;  State  v.  GilU  14  Id.,  413.  And  3rd.  That 
the  ^'subject  of  the  charge*'  must  be  the  death  of  the  declarant, 
and  the  circumstances  of  the  death  must  be  the  subject  of  the 
declarations.  State  v.  Terrell,  12  Rich.,  321,  and  the  authori- 
ties there  cited.^  In  this  case  there  can  be  no  doubt  that  the  first 
and  third  of  these  rules  were  fully  complied  with,  because  it 
appears  that  death  ensued  the  same  night,  or  very  early  the  next 
morning,  after  the  declarations  were  made,  and  the  other  testi- 
mony tended  to  show  that  the  deceased  was  in  a  dying  condition 
at  the  time  the  declarations  were  made ;  and  the  subject  of  the 
declarations  was  as  to  the  manner  in  which  the  shooting,  whereby 
the  mortal  wound  was  inflicted,  was  done. 

It  is  earnestly  contended,  however,  that  the  second  rule  was 
not  complied  with,  in  that  it  did  not  appear  that  the  deceased 
was  fully  conscious  of  his  impending  dissolution  and  without  any 
hope  of  recovery.  It  appears  that  the  deceased  was  shot  on  Sep- 
tember 20, 1886,  and  that  on  the  evening  of  the  next  day,  so  late 
that  it  became  necessary  to  procure  lights,  his  statement  as  to  the 
circumstances  under  which  he  received  the  fatal  wound  was  taken 

^  See,  too,  Stait  v.  BeUon,  24  S.  C,  185.— Reporter. 
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down  in  writing  by  a  very  intelligent  trial  justice,  who  testified 
that  he  found  the  deceased  ''lying  on  a  bed  in  his  house  in  a  weak 
condition."  Again  the  witness  said  that  the  deceased  was  "in  a 
very  low  condition  ;"  that  the  deceased  did  not  sign  the  declara- 
tion, because  he  was  unable  to  do  so ;  '*they  held  the  light  very 
close  to  him,  and  he  said  that  he  could  not  see ;  and  I  asked  him 
to  try  and  sign  it,  and  I  put  the  pencil  in  his  hand,  and  I  asked 
him  if  he  could  feel  the  pencil,  and  he  said  he  could  not."  To 
the  question  of  the  counsel  for  prisoner,  "Didn't  he  have  the 
pencil  in  his  hand?"  the  reply  was,  "Yes,  sir;  I  put  it  in  there, 
but  he  said  he  could  not  feel  it.  He  didn't  make  his  mark.  No, 
sir,  he  could  not  take  hold  of  the  pencil,  and  he  could  not  make 
the  mark."  The  declarations,  as  taken  down,  began  with  the 
following  question  from  the  trial  justice:  "Do  you  think  you  will 
get  well,  or  do  you  think  it  will  kill  you  ?"  To  which  the  answer 
was :  "I  don't  know.  I  don't  think  I  will  ever  get  well.  The 
doctor  don't  tell  me  much."  Then  follows  an  account  of  the 
details  of  the  conflict  with  the  prisoner,  in  the  course  of  which 
the  deceased  received  the  fatal  wound,  which  it  is  unnecessary  to 
repeat  here. 

It  seems  to  us  that  this  question  and  answer  were  quite  suflS- 
cient  to  show  that  the  deceased  had  no  hope  of  recovery  at  the 
time,  even  when  considered  apart  from  the  surrounding  circum- 
stances ;  but,  when  looked  at  in  the  light  of  those  circumstances, 
we  think  it  clear  that  all  the  requirements  of  the  rule  are  fully 
met.  Here  was  a  man  lying  on  his  bed  "in  a  very  low  condi- 
tion," suffering  from  a  wound,  inflicted  with  a  deadly  weapon  in 
close  conflict,  which  very  speedily  proved  to  be  mortal,  with  the 
film  of  death  then  probably  spreading  over  his  eyes,  as  shown  by 
his  inability  to  see,  though  the  light  was  held  very  close  to  him, 
and  with  the  numbness  of  death  then  probably  creeping  up  his 
extremities,  as  shown  by  his  inability  to  feel  the  pencil  when 
placed  in  his  hands ;  and  when  asked  the  question  above  stated, 
replying  to  the  last  part  of  the  question,  "do  you  think  it  will 
kill  you?"  first,  as  was  very  natural  for  a  person  of  his  condition 
to  do,  by  saying,  "I  don't  know,"  as,  of  course,  he  could  not 
knoWy  and  then  recurring  to  the  other  branch  of  the  inquiry, 
saying:    "I  don't  think  I  will  ever  get  well.     The  doctor  don't 
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tell  me  much."  Which  was  in  eflFect  saying  the  doctor  gives  me 
no  hope,  and  I  do  not  believe  I  will  recover.  When  it  is  remem- 
bered that  not  a  word  was  said,  either  by  the  deceased  or  by  the 
doctor  or  any  one  else,  indicating  that  there  was  any  hope  for  the 
recovery  of  deceased,  and  considering  the  very  low  condition  in 
■which  the  deceased  was,  of  which  he  was  manifestly  conscious,  we 
cannot  doubt  that  the  declarations  were  made  by  the  deceased 
under  a  belief  of  a  speedily  impending  death,  and  were,  therefore, 
competent  testimony  in  the  case. 

W^e  are  aware  that  cases  have  been  cited,  and  others  might  be, 
decided  elsewhere,  in  which  the  courts  have  gone  to  extreme 
lengths  in  excluding  dying  declarations  as  not  coming  fully  up 
to  the  rule,  but  we  do  not  think  any  set  form  of  words  should  be 
required  to  show  that  the  declarant  was  in  such  a  condition  as  to 
render  his  declarations  competent,  but  that  the  court  must  draw 
a  rational  conclusion  from  all  that  was  said,  taken  in  connection 
with  such  surrounding  circumstances  as  must  have  been  known 
to  the  declarant,  as  to  whether  or  not  the  declarant  was  in  such  a 
condition  of  mind  as  would  render  his  declarations  competent. 
None  of  the  cases  in  this  State  have  gone  to  such  lengths  as  we 
find  in  some  of  the  cases  elsewhere,  and  we  are  not  disposed  to 
follow  such  cases.  This  case,  it  seems  to  us,  is  a  stronger  case 
than  that  of  The  State  v.  Nancey  25  S,  C,  168,  in  which  the 
declarations  were  held  competent,  and  that  case  fully  supports 
the  conclusion  reached  here. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


THATCHER  &  00.  v.  MASSEY. 


1.  Where  a  party  owes  more  than  one  debt  to  the  same  person  and  makes 
a  payment,  the  onus  is  on  the  debtor  to  prove  that  he  directed  its  appli- 
cation. This  court  concurs  with  the  court  below  that  no  such  applica- 
tion had  been  directed  in  this  case. 

2.  It  having  been  ascertained,  in  action  by  assignee  to  foreclose  a  mort- 
gage, that  a  payment  made  by  the  debtor  to  the  assignor  was  not  appli- 
cable to  the  mortgage  debt,  it  is  unnecessary  to  determine  to  which 
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one  of  other  claims  held  by  the  assignor  (not  a  party  to  the  action)  the 
payment  should  be  applied. 

Before  Kershaw,  J.,  Lancaster,  September,  1885. 

Upon  the  points  decided  by  this  court,  the  opinion  ftdly  states 
the  case. 

Mr.  Eme%t  Mo&re^  for  appellant. 

Meisra.  R.  E.  ^  Jt.  B,  AUUotty  contra. 

February  24,  1887.  The  opinion  of  the  court  was  delivered 
by 

Mr.  Justice  McGowan.  This  case  has  been  in  this  court 
once  before  (see  20  S.  (7.,  542),  to  which  reference  is  made  for  a 
full  statement  of  all  the  facts. 

It  appears  that  James  R.  Massey  was  a  fanner  of  Lancaster 
County  of  this  State,  and  that  J.  Y.  Bryce  &  Co.,  of  Charlotte, 
North  Carolina,  made  agricultural  advances  to  him  for  a  series  of 
years.  At  the  end  of  the  year  1869,  Massey  was  in  advance  to 
them  in  the  small  sum  of  987.92.  Bryce  k  Co.  agreed  to  make 
further  advances  for  the  year  1870,  to  the  extent  of  ^2,000 ;  and 
in  May  of  that  year,  the  sum  of  $1,455.40  having  been  already 
received,  Massey  gave  to  Bryce  &  Co.  an  instrument  under  seal, 
by  which  he  promised  to  pay  them  the  money  already  advanced 
as  above  stated,  and  on  the  same  day  he  executed  a  mortgage  of 
lands  in  Lancaster  County,  and  an  agricultural  lien  upon  the  crop 
of  that  year,  to  secure  the  $2,000  agreed  to  be  advanced,  includ- 
ing the  $1,455.40  already  received.  Shortly  after  these  papers 
were  executed,  Bryce  &  Co.  assigned  and  delivered  them  to  the 
plaintiffs,  Thatcher  &  Co.,  but  of  this  transfer  Massey  had  no 
knowledge  until  this  suit  was  brought  to  foreclose  the  mortgage 
in  November,  1878.  Massey  resisted  foreclosure,  and  insisted 
that  he  had  paid  the  mortgage  in  full,  and  that  the  complaint 
should  be  dismissed.  There  was  much  controversy  as  to  the  pay- 
ments, and  as  to  how  they  should  be  applied.  It  appeared  that 
in  1870  Bryce  k  Co.  advanced  some  four  or  five  hundred  dollars 
in  excess  of  the  $2,000  agreed  upon  and  secured  as  before  stated, 
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and  in  1 873  made  some  further  advances ;  that  Massey  several 
times  delivered  to  them  cotton,  and  in  the  spring  of  1871  he  sold 
to  them  three  mules  at  the  price  of  $600.  The  main  question  in 
the  case  was  whether  the  price  of  the  mules  should  be  applied  as 
a  payment  upon  the  mortgage  debt,  or  to  the  other  debt  for  ad- 
vances over  the  $2,000  which  was  not  secured,  or  to  other  sepa- 
rate debts  of  Massey  to  Bryce  &  Co. 

Finally,'  the  case,  as  before  stated,  reached  this  court,  which 
pronounced  a  full  judgment  upon  all  the  points,  closing  as  fol- 
lows :  '^In  our  opinion,  the  payments,  other  than  the  value  of  the 
mules,  should  first  be  applied  to  the  $2,000  debt,  the  proceeds  of 
the  cotton  at  the  date  of  the  sales.  This  will  leave  a  small  bal- 
ance due  on  this  debt,  and  whether  any  portion  of  the  value  of 
the  mules  shall  be  made  to  this  balance,  or  whether  the  whole  of 
that  credit  shall  go  to  excess  of  the  advances  of  1870,  over  the 
secured  $2,000  debt,  or  to  other  indebtedness  due  at  the  time  the 
mules  were  received,  must  be  left  to  the  discretion  of  Bryce  & 
Co.  to  exercise  before  judgment,  in  the  absence  of  any  application 
by  Massey  at  the  time  he  sold  said  mules,  which  facts  can  only 
be  determined,  perhaps,  by  another  reference.  It  is  the  judg- 
ment of  this  court,  that  the  judgment  of  the  Circuit  Court  be 
modified  so  as  to  leave  the  question  as  to  the  application  of  the 
value  of  the  mules  open,  to  be  determined  according  to  the  prin- 
ciples hereinabove,  and  that  in  all  other  respects  it  be  affirmed. 
Let  the  case  be  remanded  to  the  Circuit  Court,"  &c. 

Accordingly,  the  case  went  back  to  the  Circuit  Court,  and  it 
was  referred  to  B.  J.  Witherspoon,  Esq.,  the  referee,  to  take  and 
report  the  testimony  as  to  "the  matter  left  open  by  the  Supreme 
Court."  He  did  take  the  testimony  as  directed,  and  at  the  refer- 
ence the  defendant,  Massey,  moved  to  amend  his  testimony  as 
reported  in  a  reference  before  the  first  appeal  to  this  court,  alleg- 
ing and  offering  affidavits  of  the  fact,  that  what  he  said  on  that 
occasion  had  been  imperfectly  reported,  in  this,  that  he  said,  in 
response  to  interrogations  regularly  propounded,  that  at  the  time 
of  the  sale  of  the  mules  he  directed  that  their  price,  $600,  should 
be  applied  to  the  debt  now  sued  on,  viz.,  the  mortgage  debt. 
The  referee,  taking  the  view  that  the  point  was  not  before  him, 
and  that  the  motion  to  amend  came  too  late,  refused  it.     But,  at 
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the  same  time,  he  took  down  the  testimony  and  reported  it  to  the 
court,  appending  to  it  a  full  statement  as  to  how  the  accounts 
would  stand,  disallowing  the  $600  as  a  credit  upon  the  mortgage 
debt. 

The  case  again  came  up  on  exceptions  to  this  report  before 
Judge  Kershaw,  who,  taking  the  most  favorable  view  for  the 
defendant,  considered  that  the  whole  question  as  to  the  applica- 
tion of  the  ?600  was  "open,**  including  not  only  the  inquiry  as 
to  the  election  of  Bryce  &  Co.,  but  also  whether  the  defendant, 
at  the  time  of  the  sale  of  the  mules,  directed  the  proceeds  of  sale 
to  be  applied  to  the  mortgage  debt.  So  considering,  he  proceeded 
to  determine  the  question.  There  was  direct  conflict  in  the  testi- 
mony as  to  whether  the  defendant  at  the  time  of  the  sale  directed 
the  application  of  the  proceeds,  but  the  judge  found  as  matter  of 
fact  that  Massey  did  not  direct  the  application  of  the  proceeds  to 
the  mortgage  debt,  and  as  matter  of  law  that  he  was  not  entitled 
to  have  the  proceeds  so  applied.  Bryce  &  Co.  elected  that  the 
application  should  be  made  to  a  separate  and  distinct  debt,  which 
they  claimed  to  hold  against  Massey,  growing  out  of  some  farming 
operations  with  C.  B.  Jones  on  the  Landsford  plantation,  and, 
therefore,  called  the  ''Landsford  debt.*'  But  the  judge  held  that 
this  application  could  not  be  allowed  for  two  reasons,  first,  that  it 
was  a  security  debt,  and,  second,  it  was  barred  by  the  statute  of 
limitations;  and  he  directed  the  application  to  the  advances  made 
directly  to  Massey  which  were  unsecured.  From  this  decree  the 
defendant  appeals  to  this  court  upon  numerous  and  long  excep- 
tions, covering  the  whole  controversy.  They  are  all  in  the 
"Brief,"  and  need  not  be  restated  here. 

It  is  very  important  for  the  interests  of  the  country  th«^t  there 
should  be  an  end  of  litigation.  We  cannot  open  up  all  the  points 
of  controversy  ih  this  case,  but  must  regard  every  question  in  it 
as  conclusively  settled  by  the  former  judgment  of  this  court, 
except  the  matter  as  to  the  application  of  the  value  of  the  mules 
*left  open."  That  was  necessarily  confined  within  very  narrow 
limits,  and  could  only  involve  two  issues  of  fact :  first,  did  Mas- 
sey, at  the  time  of  the  sale  of  the  mules,  direct  the  application  of 
the  proceeds  of  the  sale  of  the  mules  to  the  mortgage  debt  ?  and 
if  not,  second,  did  Bryce  &  Co.  make  that  application  of  them? 
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As  to  the  first  point,  there  was  great  conflict  in  the  testimony. 
The  decree  states  that,  "The  defendant  says  now  that  he  did  direct 
the  credit  to  be  applied  to  the  secured  debt  at  the  time.  *  *  * 
Mr.  Bryce,  on  the  other  hand,  is  positive  that  no  application  of 
the  credit  was  directed  by  the  defendant,  although  he  says  that 
C.  B.  Jones  wrote  him  that  the  mules  should  go  to  the  credit  of 
the  Landsford  place.  He  also  says  that  he  did  not  know  how  it 
was  to  be  applied;  that  he  was  to  give  credit  on  final  settlement," 
&c.  In  this  state  of  the  case,  after  full  and  careful  consideration 
of  all  the  facts  and  circumstances,  the  judge  held  as  matter  of 
&ct  that  Massey  did  not  at  the  time  of  the  sale  direct  the  appli- 
cation of  the  purchase  money.  It  is  well  known  to  be  the  settled 
practice  of  this  court  not  to  disturb  the  finding  of  the  court  below 
unless  it  is  manifestly  against  the  weight  of  the  evidence.  The 
onus  of  proof  was  on  the  defendant,  and  we  cannot  say  that  the 
weight  of  the  evidence  was  against  this  finding. 

There  is  no  doubt  that  Bryce  &  Co.,  besides  the  mortgage  debt, 
had  several  other  demands  against  Massey,  amounting  to  a  sum 
at  least  equal  to  the  value  of  the  mules ;  and  wishing  to  apply 
the  price  of  the  mules  to  some  of  these  other  claims,  they  certainly 
did  object  to  make  the  application  to  the  mortgage  debt.  That 
is  all  that  is  absolutely  necessary  in  this  case.  As  the  applica- 
tion is  not  to  be  made  to  the  mortgage  now  owned  by  Thatcher 
&  Co.,  the  plaintifis,  it  is  entirely  indifferent  to  them  upon  which 
of  the  other  debts  of  Massey  the  application  is  made.  It  would 
seem,  therefore,  unnecessary  in  this  case  to  go  into  the  questions 
raised  as  to  the  nature,  character,  and  existence  of  the  alleged 
Landsford  debt,  or  to  determine  absolutely  to  which  of  the  debts 
the  application  should  be  made.  If  the  pleasure  of  Bryce  &  Co. 
is  to  be  regarded,  it  should  be  made  upon  what  is  called  the 
"Landsford  debt."  But  we  hesitate,  in  this  incidental  manner, 
to  decide  the  questions  which  have  been  raised  in  connection  with 
that  debt,  viz.,  whether  it  ever  was  a  debt  of  Massey,  and,  if  so, 
whether  an  individual  or  security  debt,  and  also  whether  it  is  a 
subsisting  debt  or  is  barred  by  the  statute  of  limitations.  These 
questions,  as  they  arise  in  this  case,  are  purely  collateral,  and  we 
would  prefer  to  make  no  rulings  upon  them ;   but  to  reserve  our 
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judgment,  leaving  it  to  the  parties,  if  so  advised,  to  have  them 
determined,  upon  proper  and  direct  issues,  between  themselves. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court,  with  the  modification  herein  indicated,  be  affirmed. 


BROWN  v.  MOORE. 


1.  A  witness,  through  whom  defendants  claimed,  testified  in  their  behalf 
that  he  permitted  S.,  since  deceased,  to  remain  on  half  of  the  land  in 
dispute.  Heldf  that  this  testimony  was  not  incompetent  under  the 
proviso  to  section  400  of  the  Code,  because  (1)  the  plaintiffs  were  not 
claiming  under  S.,  but  as  purchasers  in  remainder  after  the  termina- 
tion of  S.^s  life-estate ;  and  (2)  the  testimony  was  not  as  to  a  transac- 
tion with  S.,  but  related  to  an  act  of  the  witness. 

2.  Where  plaintiffs  sued  for  the  recovery  of  land,  claiming  it  as  pur- 
chasers under  a  deed  of  M.,  since  deceased,  and  there  was  no  evidence 
to  show  who  were  the  heirs  of  M.,  the  Circuit  Judge  did  not  err  in 
charging  the  jury  that  the  plaintiffs  could  not  recover  as  heirs  at  law 
of  M. 

3.  In  action  for  recovery  of  land,  plaintiff  must  make  out  a  complete  title 
in  himself,  and  cannot  recover  on  the  weakness  of  the  defendant's ; 
but  where  both  claim  under  a  common  source,  it  b  the  better  title 
thereunder  that  will  determine  the  issue. 

4.  Whether  a  paper  was  intended  to  operate  as  a  deed  or  as  a  will  depend- 
ed upon  the  fact  of  delivery.  The  Circuit  Judge  therefore  properly 
submitted  that  question  to  the  jury. 

5.  Plaintiffs  cannot  recover  land  under  a  deed  from  M.,  where  defendants 
produce  a  paper  under  seal,  executed  by  M.  at  a  prior  date,  in  which 
he  acknowledges  that  he  had  conveyed  the  land  to  the  defendants. 
The  defendants  need  not  further  prove  a  deed  from  M.  and  its  loss,  but 
the  plaintiffs,  claiming  under  M.,  are  estopped  by  his  covenant  and 
bound  by  his  recitals. 

6.  This  case  distinguished  from  Ellen  v.  ElleUj  18  S.  C,  489. 

7.  Where  a  party  recites  that  he  has  "deeded  and  conveyed"  a  tract  of 
land,  as  against  him  it  will  be  assumed  that  the  conveyance  was  in  fee. 

8.  The  trial  judge  cannot  charge  upon  facts  disputed  in  evidence,  nor 
express  his  opinion  upon  them.  But  he  may  say  that  no  evidence  has 
been  offered  upon  one  or  all  of  the  issues,  if  such  be  the  fact. 

9.  The  judge  has  the  right  to  construe  a  written  paper  and  determine  its 
legal  effect  upon  a  party  thereto  and  those  claiming  under  him. 
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Before  Hudson,  J.,  Spartanburg,  September,  1886. 

The  paper  introduced  by  defendants  to  defeat  the  plaintiffs' 
recovery  was  as  follows : 

Statb  op  South  Carolina.    1      Deed  of 
Spartanburg  District.  J  Conveyance. 

Witnesseth  that  the  said  John  McCarter  hath  this  day  deeded 
and  conveyed  unto  the  said  Daniel  Robertson  and  Joseph  Brown, 
a  certain  tract  of  land,  to  each,  one  hundred  and  fifty -four  acres, 
and  to  John  M.  Collins  a  certain  tract  of  two  hundred  acres,  all 
the  land  lying  in  the  State  and  district  aforesaid,  upon  his  part, 
and  the  said  Daniel  Robertson  and  Joseph  Brown  and  John  M. 
Collins  do  hereby  covenant  and  agree  on  their  part  to  pay  to  said 
John  McCarter,  to  his  wife  Amy,  or  their  order,  during  both  or 
either  of  their  natural  lives,  the  sum  of  fifty  dollars  each  annually, 
if  80  much  should  be  necessary  to  provide  a  suflScient  support  of 
meat,  drink,  lodging,  etc.,  in  a  comfortable  manner  for  the  said 
John  McCarter  and  his  wife  Amy  and  all  other  family  as  he  shall 
think  proper  to  keep.  Also  all  stock  that  he  should  keep.  And, 
if  so  much  should  not  be  required,  each  party  to  pay  .an  equal 
part  of  what  shall  be  necessary  to  be  provided,  agreeable  to  the 
true  intent  of  this  article.  Said  McCarter  having  it  discretionary 
in  his  power,  or  in  his  wife's  power,  to  call  for  what  sum  they 
think  necessary — ^provided,  it  does  not  exceed  the  fifty  dollars 
per  year. 

In  witness  whereof  the  parties  have  hereunto  set  their  hands 
and  seals,  this  ninth  day  of  June,  1818. 
Signed  in  the  presence  of  John  McCarter,  [seal.] 

James  Hendrix,  John  M.  Collins,  [seal.] 

J.  Whitten.  Joseph  Brown,  [seal.] 

Daniel  Robertson,  [seal.] 

Other  matters  are  stated  in  the  opinion. 

Mr.  J.  S.  R,  Thomaonj  for  appellants. 

Messrs.  Bomar  ^  Simpson^  contra. 

February  28,  1887.    The  opinion  of  the  court  was  delivered  by 

Mr.  Chief  Justice  Simpson.     The  action  below  was  brought 

to  recover  real  estate  in  the  possession  of  the  defendants,  and 

claimed  to  belong  in  fee  to  the  plaintiffs.     It  is  admitted  that  the 

land  in  dispute  at  one  time  belonged  to  one  John  McCarter,  and 

u 


Digitized  by 


Qoo^<^ 


162  Brown  v.  Moorb. 


Opinion  of  the  Court.  [26  S.  C. 


the  plaintiffs  claim  through  a  certain  deed  executed  by  the  said 
McCarter  in  1840,  by  which  the  land  was  conveyed  to  Sarah 
Brown,  a  daughter  of  McCarter,  for  life,  and  at  her  death  to  be 
equally  divided  between  the  heirs  of  her  body,  they  being  lineal 
descendents  of  the  said  Sarah.  The  defendants  claimed  through 
a  deed  alleged  to  have  been  executed  by  the  said  McCarter  in 
1818,  to  one  Joseph  Brown,  sr.,  husband  of  the  said  Sarah, 
against  whom  a  judgment  was  obtained  in  18 —  under  and  by 
virtue  of  which  the  land  was  sold  by  the  sheriff  to  one  McMakin, 
who  on  account  of  a  claim  made  by  the  said  Sarah,  after  his  pur- 
chase, gave  to  the  said  Sarah  one  half  thereof,  and  then  by  suc- 
cessive conveyances  from  him  and  her  the  title  came  to  the  defen- 
dants. 

There  was  little  or  no  dispute  as  to  the  location  or  identity  of 
the  land.  The  main  question  in  the  case  was  the  fact,  whether 
or  not  John  McCarter,  the  original  owner,  had  conveyed  to 
Joseph  Brown,  sr.,  in  1818,  as  alleged  by  the  defendants,  the 
judge  holding  that  if  such  a  conveyance  had  been  executed,  John 
McCarter*s  deed,  in  1840,  to  his  daughter  Sarah  was  a  nullity 
and  conveyed  nothing.  There  was  no  direct  evidence  of  the 
actual  execution  of  the  conveyance  in  1818.  No  deed  was  pro- 
duced, nor  was  there  positive  testimony  of  its  existence  and  loss. 

The  entire  evidence  upon  the  subject  was  a  paper,  a  copy  of 
which  is  found  in  the  "Case,"  in  which  John  McCarter  stated 
under  his  hand  and  seal,  and  in  the  presence  of  witnesses,  that 
for  a  certain  consideration  he  had  that  day  conveyed  unto  Daniel 
Robertson  and  Joseph  Brown  each,  a  tract  of  land  containing  154 
acres,  *  *  and  also  a  tract  of  200  acres  to  John  M.  Collins. 
These  parties  were  sons-in-law  of  McCarter,  and  the  considera- 
tion implied  was  so  nauch  to  be  paid  annually  for  the  support  of 
the  said  McCarter  and  his  wife,  &c.  This  paper  seems  to  have 
been  recorded. 

His  honor.  Judge  Hudson,  ruled  that  this  paper,  containing  a 
positive  declaration  by  McCarter  that  he  had  conveyed  the  land 
to  Joseph  Brown,  reciting  solemn  covenants,  was  an  end  of  his 
title,  and  that  in  1840,  unless  subsequent  to  1818  there  had  been 
a  re-conveyance  to  him,  he  had  nothing  to  convey,  and  that  the 
deed  to  Sarah  Brown,  therefore,  was  worthless.    The  paper  above 
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was  executed  by  John  McCarter,  Daniel  Robertson,  Collins,  and 
Joseph  Brown,  each  signing  it  under  seal,  in  the  presence  of  two 
witnesses. 

The  verdict  was  for  the  defendants.  The  plaintiflFs  have 
appealed  upon  twenty-one  exceptions.  Inasmuch,  however,  as 
many  of  these  exceptions  present  the  same  idea,  expressed  in 
different  forms,  assigning  error  to  his  honor's  ruling  as  to  the 
effect  of  the  paper  of  1818,  and  inasmuch  as  appellants'  counsel 
in  his  argument  has  condensed  his  exceptions  into  six  proposi- 
tions, we  have  not  found  it  necessary  to  take  up  these  exceptions 
seriatim^  or  to  state  them  here  fully,  but  we  have  confined  our 
discussion  of  the  case  to  the  propositions  of  appellants. 

1st.  Appellants  claim  that  ^*the  testimony  of  James  McMakin 
was  inadmissible  as  to  communications  and  transactions  with 
Sarah  Brown."  McMakin  was  the  party  who  purchased  the  land 
at  sheriff's  sale,  under  the  judgment  against  Joseph  Brown,  sr., 
and  while  he  was  on  the  stand  he  was  asked,  whom  heist  stay  on 
one-half  of  the  land?  It  was  perhaps  known  that  he  would  say, 
Mrs.  Brown  (then  deceased),  and  the  plaintiffs  objected,  inter- 
posing section  400  of  the  Code.  The  judge  replied,  that  this  was 
no  transaction ;  on  the  contrary,  it  was  the  absence  of  a  trans- 
action, and  ruled  the  testimony  competent.  Section  400  of  the 
Cotle  excludes  the  evidence  of  a  witness  having  an  interest  in 
the  action,  as  to  any  communication  or  transaction  *  *  with  a 
party  since  deceased,  as  against  a  party  then  prosecuting  or 
defending  the  action  as  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee,  or  survivor  of  such  deceased 
person.  We  do  not  see  that  the  action  here  was  prosecuted  by 
any  one  as  belonging  to  either  of  the  classes  mentioned.  It  is 
true  that  the  plaintiffs  are  the  heirs  at  law  of  Sarah  Brown,  but 
they  are  not  prosecuting  the  action  as  such  heirs.  They  claim 
the  land  as  purchasers  under  the  deed  of  their  grandfather,  John 
McCarter,  executed  in  1840,  and  they  are  endeavoring  to  set  up 
title  derived  through  that  deed,  and  not  as  heirs  of  their  mother, 
who  only  had  a  life  estate  under  said  deed.  Independent  of  the 
ground  upon  which  his  honor  ruled  the  evidence  competent,  the 
section  relied  on  is  inapplicable.  But  we  think  his  honor  was 
correct  in  holding  that  there  was  no  such  transaction  or  commu- 


Digitized  by 


Google 


164  Brown  v.  Moorb. 


Opinion  of  the  Court.  [26  S.  C. 


nication  between  McMakin  and  Mrs.  Brown  as  this  section  would 
exclude.  The  matter  was  an  act  of  the  witness  ;  there  was  no 
contract.  The  witness  simply  allowed  Mrs.  Brown  to  continue 
on  one-half  of  the  land. 

2nd.  ^'It  was  error  to  charge  that  the  plaintiffs  could  not 
recover  as  heirs  at  law  of  John  McCarter."  The  judge  in  charg- 
ing upon  this  subject,  after  ruling  that  John  McCarter  had 
divested  himself  of  title  in  1818,  as  shown  by  the  paper  above, 
said  that  if  John  McCarter  got  the  title  back  after  that,  then  he 
died  intestate  and  his  heirs  at  law  could  recover,  if  anybody. 
But  he  said  they  could  not  recover  in  this  action,  because  they 
had  not  sued  as  such  ;  and  more  tjian  this,  there  was  no  evidence 
as  to  who  were  the  heirs  at  law  of  John  McCarter,  nor  what  pro- 
portion they  were  entitled  to ;  that  they  were  not  before  the  court 
in  that  capacity,  and  even  if  John  McCarter  died  intestate,  the 
plaintiffs  under  the  evidence  in  this  case  could  not  recover.  The 
facts  of  the  case  fully  sustain  his  honor's  ruling,  we  think. 

3rd.  "When  plaintiffs  make  a  prima  facie  case,  the  onus  is  on 
the  defendants  to  show  other  and  better  title  and  the  boundaries 
of  the  latter."  The  object  of  exceptions  in  a  case  at  law,  is  to 
bring  before  this  court  some  question  of  law  involved  in  the  case, 
which  the  Circuit  Judge  erroneously  charged  or  failed  to  charge 
on  request.  The  Circuit  Judge  was  requested  to  charge  the  prop- 
osition above.  It  does  not  appear  that  he  did  so  directly.  His 
charge  was  general,  without  referring  in  terms  to  any  of  the 
requests,  and  was  doubtless  intended  to  cover  all  the  points 
materially  involved.  And  we  think  it  substantially  embraced 
this  proposition,  if,  indeed,  such  a  proposition  was  applicable  to  the 
facts.  Ordinarily  in  a  land  case,  the  plaintiff  must  make  out  a 
complete  title,  and  must  recover  upon  the  strength  of  that  title, 
and  not  upon  the  weakness  of  the  title  of  his  adversary,  and  there 
is  no  onus  whatever  upon  the  defendant.  He  may  fold  his  arms, 
and  await  the  complete  title  of  the  plaintiff,  in  default  of  which 
his  possession  cannot  be  disturbed.  Where,  however,  both  par- 
ties claim  from  a  common  source,  the  case  will  turn  in  favor  of 
the  one  having  the  superior  title.  In  such  a  case,  there  is  a  com- 
parison of  titles,  the  better  ruling.  And  in  such  a  case  the  prin- 
ciple contended  for  by  appellants  might  apply.     Here  both  par- 
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ties  claimed  from  a  common  source,  John  McCarter,  and  the 
judge  charged  in  substance,  ^at  if  John  McCarter  had  title  in 
1840,  the  plaintiffs  were  entitled  to  recover.  In  other  words, 
that  the  burden  was  upon  the  defendants  to  show  that  John 
McCarter  had  become  divested  of  all  title  before  1840,  and  this 
he  held  they  had  done  by  the  paper  of  1818.  So  that  we  do  not 
see  that  plaintiffs  have  any  cause  of  complaint  that  his  honor  did 
not  charge  this  proposition  in  express  terms,  even  admitting  its 
applicability. 

4th.  "There  was  error  in  leaving  to  the  jury  as  a  matter  of 
fact  the  question  whether  exhibit  A  of  the  complaint,  put  in  testi- 
mony, was  a  will  or  deed,  and  the  instructions  relative  thereto 
given  to  the  jury  were  erroneous."  It  is  true,  the  question 
whether  exhibit  A  (the  paper  which  John  McCarter  executed  in 
1840,)  was  a  will  or  a  deed  was  of  importance  to  the  plaintiffs, 
because,  if  intended  as  a  will,  not  having  three  witnesses,  it  was  a 
nullity,  and  nothing  would  have  passed  to  them  thereby,  although 
McCarter  may  have  had  title  at  that  time.  But  whether  it  was 
the  one  or  the  other,  was  not  a  matter  of  construction  which  the 
judge  should  have  decided.  It  was  a  matter  of  intention  depend- 
ing upon  delivery,  which,  being  a  question  of  fact,  should  have 
been  and  was  properly  left  to  the  jury.  The  judge  distinctly 
charged,  that  notwithstanding  the  peculiar  language,  yet  if  it  was 
delivered  and  intended  to  take  effect  at  once,  it  was  a  deed.  This 
was  the  point  of  his  charge  on  that  subject,  and  we  think  it  was 
free  from  error. 

5th.  "The  admission  of  John  McCarter  in  1818,  that  he  had 
conveyed  one  hundred  and  fifty-four  acres  of  land,  is  not  an 
admission  that  he  had  conveyed  it  in  fee."  This  is  really  the 
crucial  point  in  this  case.  If  his  honor  was  in  error  in  his  charge 
here,  the  case  must  go  back,  although  he  may  have  been  right  in 
all  else ;  and  if  he  was  right  here,  that  paper  (of  1818)  would 
ultimately  determine  the  case  in  favor  of  the  defendants,  because 
there  is  no  substantial  contest  over  the  location,  or  any  other 
matter,  except  the  question  whether  John  McCarter  had  title  in 
1840,  when  he  executed  the  deed  to  Sarah  Brown,  and  this  de- 
pends upon  the  effect  to  be  given  to  the  paper  of  1318.  Was 
his  honor  right  in  holding,  that  that  paper  afforded  conclusive 
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evidence,  not  only  of  a  conveyance  of  the  land  to  Joseph  Brown, 
but  also  that  the  estate  conveyed  was  a  fee?  That  one  claiming 
under  a  lost  deed  must  prove  the  previous  existence  of  such  deed, 
its  loss,  and  its  contents,  is  well  settled.  But  that  is  not  the 
character  of  this  case.  The  defendants  have  not  attempted  to  set 
up  a  lost  deed.  They  rely  upon  a  solemn  admission  of  the  grantor 
executed  under  his  seal  and  in  the  presence  of  witnesses,  in  which 
they  claim  that  he  acknowledged  the  execution  of  a  deed,  and  that 
it  conveyed  the  fee,  and  that  this  admission  precludes  any  denial 
thereof,  either  by  the  grantor  or  those  claiming  under  him ;  that 
it  dispenses  with  any  further  evidence  on  the  subject.  If  the 
plaintiffs  here  were  strangers  to  John  McCarter,  and  the  defen- 
dants* title  depended,  as  it  does  now,  upon  a  deed  from  said 
McCarter,  as  one  link  in  their  chain,  and  said  deed  could  not  be 
produced,  the  doctrine  above,  that  the  existence  of  such  deed,  its 
loss,  and  contents  should  be  clearly  made  out,  would  apply.  But 
this  contest  is  not  a  contest  of  that  kind.  On  the  contrary,  it  is 
the  same,  as  to  the  principles  of  law  involved,  as  if  it  was  one 
between  the  defendants  and  John  McCarter  himself.  The  plain- 
tiffs, claiming  under  John  McCarter,  stand  in  his  shoes,  being 
voluntary  grantees,  and  can  make  no  denial  that  he  could  not 
make.  Could  McCarter,  if  he  was  suing  for  the  land,  recover  in 
the  face  of  his  solemn  admissions,  contained  in  the  paper  of  1818? 
In  Ullen  v.  HUen  (18  S.  (7.,  489),  relied  on  by  appellants, 
both  parties  claimed  through  one  John  McKenzie,  sr.  The  deed 
of  McKenzie,  sr.,  to  the  defendant  could  not  be  produced.  It 
was  alleged  to  have  been  lost  when  Sherman's  army  passed 
through  the  State,  and  the  important  question  was,  whether  such 
deed  had  ever  been  executed.  A  verbal  admission  to  that  effect 
from  John  McKenzie  was  introduced,  and  the  defendant  request- 
ed the  presiding  judge  to  instruct  the  jury  that  this  admission 
was  conclusive  proof  of  the  execution  and  contents  of  said  deed. 
This  he  declined  to  do,  but  allowed  the  admission  to  go  to  the 
jury  with  the  other  testimony  on  that  question,  ^'leaving  the  jury 
to  decide  as  to  the  effect  of  such  declarations  according  to  the 
weight  or  preponderance  of  the  evidence.**  On  appeal  this  court 
sustained  the  Circuit  Judge.  The  difference,  however,  between 
that  case  and  the  one  at  bar  is  the  fact  that  the  admission  here 
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is  found  in  a  solemn  paper  in  the  nature  of  a  covenant  between 
John  McCarter  and  his  three  sons- in-law,  executed  under  their 
seals  and  in  the  presence  of  two  witnesses,  in  which  is  recited  the 
fact  that  on  that  day  the  said  John  McCarter  had  deeded  and 
conveyed,  *  *  *  and  that  the  other  parties  thereby  on  their  part 
covenanted  and  agreed,  *  *  *  the  conveyance  of  the  land  no 
doubt  being  the  consideration  of  the  covenants  to  support,  &c. 
There  was  no  dispute  as  to  the  execution  of  this  paper,  and  when 
introduced  we  think  its  construction  became  a  matter  for  the 
court.  It  was  really  a  contract,  in  part  the  consideration  being 
the  conveyance  of  the  land,  and  the  intent  and  meaning  of  which 
were  for  the  court  and  not  the  jury.  This  distinguishes  the  pres- 
ent case  from  Mien  and  Ullen,  supra. 

The  Circuit  Judge  did  not  state  distinctly  to  the  jury  his  rea- 
sons for  his  ruling  that  the  paper  of  1818  shut  out  McCarter. 
He  said  that  paper  was  an  end  of  McCarter*s  title ;  that  after  its 
execution,  of  which  there  was  no  dispute,  he  "was  out,  gone," 
and  that  unless  he  was  re- invested  with  title  in  some  way  after- 
wards, his  deed  in  1840  was  a  nullity.  We  think  this  ruling  is 
sustained,  first,  on  the  ground  of  estoppel.  If  the  admissions  had 
been  less  solemn  or  had  been  merely  verbal,  they  should  have 
gone  to  the  jury,  subject  to  explanation  and  avoidance,  as  in 
Mien  and  Ellen;  but  even  in  such  a  case,  if  they  were  disre- 
garded by  the  jury,  the  verdict  might  be  set  aside.  Greenl,  Uvid,, 
p.  286,  §  204.  But  being  in  writing  and  under  seal,  they  were 
conclusive  upon  the  grantor  and  all  claiming  under  him,  and  the 
Circuit  Judge  was  right  in  so  instructing. 

Besides  this,  the  doctrine  of  recitalSy  which  is  but  another  form 
of  estoppel,  appears  to  be  applicable.  "The  recital  of  a  deed  in 
another  deed  is  evidence  of  the  recited  deed,  if  the  original  is 
lost,  against  the  party  who  executed  the  reciting  deed,  or  against 
any  person  claiming  under  him."  2  PhiL  Evid,  (C.  &  H.  &  E. 
notes),  574.  "Between  such  parties  and  privies,  the  deed  or 
other  matter  recited  needs  not  at  any  time  to  be  otherwise 
proved,  the  recital  of  it  in  the  subsequent  deed  being  conclusive. 
It  is  not  offered  as  secondary,  but  as  primary,  evidence,  which 
cannot  be  averred  against,  and  which  forms  a  muniment  of  title." 
1  Greenl  Eoid.,  30,  §  23. 
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On  the  principle  that  admissions  of  the  character  here  made  in 
reference  to  a  conveyance  of  land  should  be  taken  most  strongly 
against  the  grantor,  we  do  not  think  there  was  error  in  the  rul- 
ing of  the  Circuit  Judge  as  to  the  estate  conveyed. 

6th.  "His  honor  charged  the  jury  in  regard  to  matters  of  fiict" 
It  is  conceded  that  a  trial  judge  has  no  right  under  our  constitu- 
tion to  charge  upon  facts — that  is,  to  give  his  opinion  to  the  jury 
in  a  law  case  that  certain  facts  have  been  proved  or  not  by  the 
testimony  introduced ;  nor,  in  the  absence  of  a  rule  of  law  on  the 
subject,  has  he  the  right  to  determine,  in  the  first  instance,  the 
weight  of  testimony  ofiered  to  prove  the  alleged  facts,  to  wit,  the 
facts  of  the  complaint.  These  matters  must  be  left  to  the  jury. 
The  appellants  complain  that  the  Circuit  Judge  disregarded  these 
principles  in  the  following  particulars :  1st.  That  he  gave  his 
opinion  that  the  land  in  dispute  was  covered  by  the  conveyance 
of  1818,  which  they  claim  was  one  of  the  questions  of  fact  in  the 
case.  2nd.  That  he  instructed  the  jury  that  John  McCarter  in 
1818  had  conveyed  the  fee  to  Joseph  Brown.  8rd.  That  he  said 
there  was  no  evidence  that  McCarter  ever  got  the  title  back, 
except  the  deed  of  1840,  which  in  itself  was  not  sufficient  4th. 
That  as  far  as  the  evidence  in  the  case  goes,  McCarter  had  no 
title  in  1840.  5th.  In  answer  to  a  question  of  the  jury,  he  said 
that  neither  McCarter,  nor  those  claiming  under  him,  could  get 
around  the  paper  of  1818.  6th.  "You  will  not  have  to  inquire 
about  the  title  of  the  Moores,"  &c.,  &c. 

Specifications  2,  5,  and  6  all  hinge  upon  the  right  of  the  judge 
to  construe  the  paper  of  1818.  We  think  he  had  the  right  to 
construe  it,  and  to  say  to  the  jury  that  upon  his  construction 
John  McCarter  had  conveyed  a  fee  in  1818  to  Joseph  Brown, 
and  that  he  and  his  heirs  were  estopped  from  denying  that  fact. 
This  was  not  invading  the  province  of  the  jury;  it  was  announc- 
ing a  principle  of  law. 

As  to  3  and  4.  These  complain  that  the  judge  said  to  the 
jury,  that  there  was  no  evidence  in  the  case  on  the  point  whether 
McCarter  had  got  title  back  after  1818,  except  the  deed  of  1840, 
and  that  this  was  not  sufficient.  While  a  judge  has  no  right  to 
take  from  the  jury  the  determination  of  what  facts  have  been 
proved,  yet  he  has  the  right  to  say  that  no  evidence  has  been 
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offered  on  a  certain  point  involved,  or  even  as  to  the  whole  case, 
if  such  be  the  fact.  It  does  not  appear  that  the  Circuit  Judge 
went  beyond  this  rule  here. 

As  to  the  first  specification.  Had  there  been  any  serious  con- 
test in  the  case,  that  the  land  of  which  the  defendants  were  in 
possession  and  which  the  plaintiffs  claimed  was  the  land  origin- 
ally owned  by  John  McCarter,  and  which  they  claimed  was  con- 
veyed by  the  deed  of  1840  to  Sarah  Brown,  &c.,  there  would  be 
some  merit  in  this  exception.  But  both  of  these  parties  claimed 
through  John  McCarter,  a  common  source,  thus  admitting  that 
the  land  in  dispute  was  the  same  land  formerly  owned  by  the 
said  McCarter,  and  the  real  issue  between  them  was,  which  had 
the  better  title  from  McCarter,  the  defendants  relying  on  the 
deed  of  1818,  and  the  plaintiffs  on  the  deed  of  1840.  And  his 
honor,  in  discussing  the  relative  value  of  these  two  deeds,  assumed 
that  both  covered  the  land  in  dispute.  We '  do  not  think 
that  in  doing  so  he  invaded  the  province  of  the  jury  as  to  the 
Setcts  to  such  ^cixtent  as  requires  this  case  to  go  back  on  that  account. 

The  other  specifications  under  this  head  need  not  be  mentioned 
specifically.  We  have  examined  them  all,  and  we  do  not  think 
that  his  honor's  charge  is  obnoxious  to  the  complaint  made. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  afi^med. 


FOWLER,  FOSTER  &  CO.  v.  WOOD. 

1.  In  a  proceeding  to  renew  an  execution,  no  appeal  lies  from  the  judg- 
ment of  the  court  below  on  questions  of  fact.  In  this  case  the  find- 
ings were  supported  by  the  evidence. 

2.  A  discharge  in  bankruptcy  does  not  divest  the  lien  of  a  judgment  on 
land  set  apart  to  the  bankrupt  as  a  homestead  in  the  bankrupt  court, 
and  therefore  unadministered.  In  such  case,  the  judgment  creditor  is 
entitled  to  the  renewal  of  his  execution. 

Before  Hudson,  J.,  Spartanburg,  September,  1886. 

This  was  an  appeal  from  the  following  Circuit  judgment: 
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T.  E.  Moore,  as  assignee  of  the  judgment  and  execution  in  the 
above  entitled  case,  seeks  by  summons  to  renew  the  execution 
issued  upon  the  said  judgment,  which  was  recovered  on  April 
30,  1869.  The  defendant,  Ben.  T.  Wood,  answers  and  contests 
the  assignee's  right  to  renew  the  execution  upon  the  grounds  fol- 
lowing, to  wit :  I.  Because  he  was  never  served  with  the  original 
process  in  said  action,  and  hence  made  no  defence  thereto.  IL 
Because  the  alleged  assignee  is  not  the  owner  of  the  execution. 
III.  Because  the  defendant,  B.  T.  Moore,  was,  on  the  23rd  day 
of  July,  A.  D.  1874,  duly  discharged  in  bankruptcy  by  the 
United  States  Court.  IV.  Because  the  right  to  renew  is  barred 
by  the  statute  of  limitations. 

To  sustain  the  first  objection  the  defendant  offered  no  testi- 
mony, but  relied  on  what  he  claimed  to  be  a  fatal  defect  in  the 
record,  viz.,  the  absence  of  evidence  that  the  writ  was  served — 
no  endorsement  of  service  appearing  upon  it.  In  this,  I  think  he 
is  mistaken,  because  the  writ  does  bear  on  its  face  prima  facie 
evidence  of  having  been  served.  True,  the  return  of  the  sheriff 
is  not  subscribed,  nor  is  the  proof  of  service  signed  by  the  clerk ; 
but  the  testimony  of  Mr.  Blassingame,  who  was  then  sheriff 
(1867),  is  that  the  oath  was  taken  before  the  clerk  orally,  and 
that  officer  merely  endorsed  on  the  writ  the  words,  "Service 
proven.'*  He  testified  that  all  writs  of  that  day  and  time  were 
endorsed  exactly  as  this  one  is.  I  hold,  therefore,  that  there  is 
prima  facie  evidence  of  service  sufficient  to  put  the  defendant  to 
proof  of  the  contrary. 

It  WHS  also  objected  at  the  trial  that  the  original  paper  did  not 
appear  on  its  face  to  have  been  returned  as  the  law  requires,  and 
hence  no  renewal  can  be  had.  It  is  in  proof  that  it  was  found  in 
the  clerk's  office  to  which  it  had  been  returned,  but  no  endorse- 
ment of  return  upon  it.  The  neglect  of  the  sheriff  to  endorse  his 
return  ought  not,  nor  does  it,  defeat  the  owner's  right  to  renew. 
The  then  sheriff  has  long  since  retired  from  office.  See  Gravei 
V.  Beher,  ex  or,  1  JSTott  ^  McC,  125. 

Upon  the  second  ground  of  objection  the  proof  is  clear  as  to 
the  assignee's  title. 

As  to  the  statute  of  limitations,  the  plea  (if  plea  there  be)  is 
not  sustained. 
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Upon  the  third  ground  arises  the  most  interesting  question, 
viz.,  the  effect  of  defendant's  discharge  in  bankruptcy  upon  the 
right  to  renew  this  execution.  It  may  be  clear  and  not  denied 
that  by  his  discharge  Wood  is  released  from  this  and  all  debts 
then  existing  and  provable  against  his  insolvent  estate ;  and  fur- 
thermore, that  all  of  his  property,  real  and  personal,  which  was 
duly  administered  in  the  bankruptcy  court,  was  released  from  the 
claims  of  this  judgment  debt.  But  property  which  was  not 
administered  in  that  court,  and  which  could  not  be  so  adminis- 
tered, because  exempt  by  the  State  laws,  was  not  released  from 
the  lien  of  the  judgment,  nor  was  property  so  released  which  he 
may  have  aliened  before  he  filed  his  petition,  provided  the  aliena- 
tion was  not  in  violation  of  the  bankrupt  law.  There  is  no  evi- 
dence of  the  existence  of  any  of  the  latter  kind,  but  there  is  evi- 
dence that  his  homestead  was  admeasured  to  him  by  the  assignee, 
and  subsequently  aliened,  and  I  presume  that  the  judgment  cre- 
ditor had  an  eye  to  this  property. 

The  policy  of  the  bankruptcy  act  is  to  preserve,  rather  than 
destroy,  liens  existing  upon  the  estate  of  the  bankrupt  before  he 
files  his  petition.  In  setting  apart  exempted  property  the 
assignee,  m  effect,  merely  declares  that  the  bankrupt  court  has 
no  concern  with  it,  and  he  himself  no  title  thereto.  It  is  merely 
set  apart  to  the  bankrupt  as  his,  to  be  governed  and  controlled 
by  the  law  of  the  State  which  exempted  it;  and  the  insolvent 
takes  it  subject  to  the  State  law  and  cum  onere.  If  there  be  a 
lien  upon  it,  the  same  remains  unaffected  by  the  adjudication  of 
bankruptcy.  In  support  of  this  view  I  cite  Bump  Bank.,  140, 
141,  142,  and  Thomp,  Homest,  §  400,  where  this  question  is 
fully  discussed  and  the  authorities  collected. 

Upon  the  authorities  I  hold  that  the  plea  of  discharge  in  bank- 
ruptcy cannot  avail  the  defendant  in  his  efforts  to  preven  t  the 
renewal  of  this  execution.  What  use  the  owners  will  attempt  to 
make  of  it  after  renewal,  and  what  litigation  he  will  spring  by 
his  action  thereon,  is  altogether  a  different  matter,  and  will  not 
be  affected  by  anything  we  have  said  touching  the  naked  right 
to  renew ;  and  this  naked  right  is  all  we  intend  here  to  deter- 
mine. 

It  is  therefore  adjudged  and  decreed,  that  the  execution  afore- 
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said  be  renewed  according  to  its  tenor.     Let  the  formal  order  be 
prepared. 

From  this  judgment  and  the  formal  order  based  thereon,  the 
defendant  appealed  upon  numerous  exceptions,  raising  the  points 
considered  by  the  court. 

Mr.  J.  S.  B.  Thomson^  for  appellants. 

Messrs.  Carlisle  ^  Woffordj  Bomar  ^  Simpson^  contra. 

February  27, 1887.    The  opinion  of  the  court  was  delivered  by 

Mr.  Chief  Justice  Simpson.  T.  E.  Moore,  as  assignee  of 
Fowler,  Foster  &  Co.,  sought  by  the  summons  below  to  renew  an 
execution  issued  upon  a  judgment  of  the  said  Fowler,  Foster  & 
Co.,  obtained  against  B.  T.  Wood  in  1869,  the  active  energy  of 
which  execution  had  expired.  The  summons  below  was  issued 
in  1882.  Wood  appeared  and  resisted  the  renewal  upon  the  fol- 
lowing grounds :  1st.  He  claimed  that  he  had  never  been  served 
with  a  writ  in  the  case  of  Fowler,  Foster  &  Co.,  and  the  judg- 
ment was  therefore  void.  2nd.  That  Moore  was  not  the  owner 
of  the  judgment.  And  Srd.  That  in  1873  he  had  been  regularly 
discharged  in  bankruptcy.  His  honor.  Judge  Hudson,  heard  the 
case,  who,  overruling  all  of  defendant's  grounds,  ordered  the  exe- 
cution renewed  according  to  its  terms.     Wood  appealed. 

Whether  the  defendant  had  been  served  with  a  writ  in  the 
original  action  of  Fowler,  Foster  &  Co.,  so  as  to  give  the  court 
jurisdiction  of  the  person  of  Wood,  and  whether  the  first  execu- 
tion issued  thereon  had  been  properly  returned,  and  also  whether 
T.  E.  Moore  was  the  owner  of  the  judgment  in  question,  were  all 
questions  of  fact,  over  which  we  have  no  jurisdiction,  assuming 
the  proceedings  below  to  be  in  the  nature  of  a  case  at  law.  But 
even  if  this  was  otherwise,  we  think  the  testimony  introduced 
upon  these  several  questions  was  sufficient  to  sustain  his  honor's 
findings  thereon. 

This  brings  us  to  the  main  question  involved,  to  wit,  the  effect 
of  the  discharge  in  bankruptcy.  It  appears  that  Wood,  at  the 
time  of  his  discharge,  was  in  possession  of  a  tract  of  land,  upon 
which  it  is  alleged  that  the  Fowler,  Foster  &  Co.  judgment  had 
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lien.  This  had  been  set  apart  to  him  as  a  homestead,  and  was 
not  therefore  administered  in  bankrnptcj.  Wood  has  subse- 
quently sold  this  land  to  another  party,  and  the  object  of  the 
renewal  of  the  execution,  as  it  is  supposed,  is  to  enforce  this  lien 
upon  said  homestead.  As  to  the  right,  however,  of  T.  E.  Moore 
to  follow  this  land  with  his  renewed  execution,  his  honor  ad- 
judged nothing.  The  naked  right  to  renew  was  all  that  was 
before  him,  and  this  right  was  all  that  he  determinejd.  The  decree 
of  his  honor  upon  this  branch  of  the  case  was  based  upon  the  law 
as  laid  down  in  Bump'%  Law  and  Practice  of  Bankruptcy^  pages 
140,  141,  142,  and  Thompson  on  Homettead  and  ExemptianSy 
section  400,  where  it  is  clearly  and  distinctly  declared  that  a 
discharge  in  bankruptcy  does  not  divest  the  lien  which  a  creditor 
may  have  on  the  property  of  the  bankrupt,  set  apart  to  the  bank- 
rupt as  an  exemption  and  unadministered  by  the  bankrupt  court, 
holding  that  such  lien  as  existed  before  bankruptcy  remains 
undisturbed,  and  is  as  capable  of  being  enforced  afterwards  as 
before.  See  also  the  cases  cited  in  the  foot  potes  by  Bump  and 
Thompson  above. 

Our  recent  case  of  Solomons  v.  Shaw  (25  S.  (7.,  112),  is  not 
in  conflict  with  the  principle  announced  in  Bump.  That  was  a 
case  where  the  lien  of  the  creditor  having  been  lost  by  his  own 
lacheSj  he  invoked  the  equity  jurisdiction  of  the  court  to  restore 
his  lien  and  to  sell  the  property.  This  court  held  with  the  Cir- 
cuit Court  that  there  was  no  ground  for  equity  to  interpose,  and 
the  complaint  was  dismissed. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  afiSrmed. 


RUFF  V.  DOTY. 


A  complaint  alleging  that  one  defendant  fraudulently  obtained  a  mortgage 
from  plaintiff  as  additional  security,  and  that  after  the  debt  was  fully 
paid  this  defendant  instituted  an  action  to  foreclose  said  mortgage,  in 
which  suit  this  plaintiff  appeared  and  employed  an  attorney,  who  neg- 
ligently failed  to  defend  *,  that  judgment  of  foreclosure  was  obtained,  sale 
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had,  and  the  other  defendant  purchased  and  was  now  in  posses- 
sion— fails  to  state  a  cause  of  action  (I)  against  the  purchaser,  because 
he  is  protected  by  the  judgment  under  which  he  purchased ;  and  also 
(2)  against  the  mortgagee,  because  the  matters  charged  were  necessa- 
rily involved  in  the  former  cause  and  are  now,  therefore,  res  judicata^ 

Before  Fraser,  J.,  Fairfield,  June,  1886. 
The  opinion. suflSciently  states  the  case. 
Mr,  2>.  A,  Straker,  for  appellant. 
Mr,  James  (?.  McCanta^  contra. 

February  28, 1887.  The  opinion  of  the  court  was  delivered  hy 
Mr.  Chief  Justice  Simpson.  The  defendants,  Doty  and 
Walker,  some  time  in  1881,  instituted  regular  proceedings  in  the 
Court  of  Common  Pleas  for  Fairfield  County,  for  the  foreclosure 
of  a  mortgage  held  by  them  on  the  plaintifi*,  covering  the  land  in 
dispute.  To  this  proceeding  the  plaintifi*  appeared  and  employed 
counsel  to  defend.  The  cause  was  referred  to  a  referee,  and  upon 
his  report  coming  in,  judgment  was  obtained,  on  September  22, 

1881,  after  which,  to  wit:   on  the  first  Monday  in  November, 

1 882,  the  land  was  sold  by  the  clerk  of  the  court,  under  its  order 
for  foreclosure,  at  which  sale  the  defendant,  A.  F.  Ruff,  par- 
chased  the  same  for  the  sum  of  one  hundred  and  fifby  dollars,  who 
is  now  in  possession. 

The  action  below  was  instituted  in  May,  1885,  to  vacate  the 
foreclosure  judgment,  to  set  aside  the  sale  thereunder,  to  put  the 
plaintiff  in  possession  of  the  land,  and  to  annul  the  mortgage, 
which  covers  the  land.  This  demand  in  the  complaint  is  based 
upon  allegations  therein,  in  which  plaintiff  alleges  that  the  defen- 
dants obtainecf  said  mortgage  by  falsely  representing  to  him  that 
it  was  a  mortgage  simply  of  the  crop  to  be  made  on  the  land,  and 
two  mules  and  a  cow  and  calf,  and  not  being  able  to  read  hand- 
writing, though  he  can  sign  his  name,  he  executed  it  as  repre- 
sented to  him  ;  and  he  further  alleges  that  the  personal  property 
embraced  in  the  mortgage  had  been  sold  before  the  foreclosure 
proceedings,  the  proceeds  of  which,  with  a  payment  made  by  him 
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upon  the  debt  intended  to  be  secured,  had  more  than  satisfied 
said  debt.  Upon  these  allegations  he  demanded  as  above  stated. 
An  answer  was  put  in  denying  these  allegations,  and  when  the 
case  was  called  for  trial,  the  defendants  interposed  an  oral  demur- 
rer, on  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demurrer  his  honor,  Judge 
T.  B.  Fraser  presiding,  sustained,  and  therefore  dismissed  the 
complaint  with  costs.  The  appeal  involves  the  correctness  of 
this  order,  to  wit :  did  the  complaint  below  contain  a  cause  of 
action  ? 

The  object  of  the  action,  as  stated  above,  was  to  vacate  the 
judgment  of  foreclosure,  the  sale  thereunder,  the  mortgage,  and 
to  obtain  a  decree  that  plaintiff  be  let  into  the  possession  of  the 
land.  Now,  to  entitle  the  complaint  to  stand  as  constituting  a 
cause  of  action,  the  facts  alleged  should  be  sufficient  to  accom- 
plish some  or  all  of  the  results  desired,  or  some  other  result 
redressing  the  wrong  complained  of,  and  at  the  same  time  compe- 
tent to  be  heard  and  considered  on  the  trial  of  the  cause.  Exam- 
ining the  complaint  under  this  principle,  no  doubt  the  facts 
alleged  were  amply  sufficient  to  vacate  the  mortgage  originally, 
because  there  is  a  distinct  charge  of  imposition,  misrepresenta- 
tion, and  deceit,  whereby  the  plaintiff,  not  being  able  to  read,  was 
induced  to  execute  a  mortgage  covering  his  land,  when  he  asserts 
that  he  understood  it  to  be  merely  a  lien  on  his  crop  to  be  made 
on  the  land.  No  doubt,  too,  had  these  facts  been  interposed  as  a 
defence  to  the  foreclosure  suit,  especially  with  the  addition  that 
before  said  suit  the  debt  intended  to  be  secured  by  the  mortgage 
had  been  actually  paid  by  the  sale  of  other  mortgage  property, 
such  defence,  if  proved,  would  have  defeated  the  foreclosure. 

But  this  proceeding  is  not  one  to  vacate  the  mortgage,  as  an 
original  proceeding  against  it,  nor  were  the  facts  alleged  in  the 
complaint  set  up  as  a  defence  to  the  foreclosure  action,  when  the 
plaintiff  had  full  opportunity  to  set  it  up.  But  the  single  ques- 
tion here  is,  admitting  the  allegations  and  their  force  and  effect, 
could  the  plaintiff  avail  himself  of  them  in  this  direct  proceeding, 
after  having  suffered  the  mortgage  to  be  adjudicated,  the  amount 
due  thereunder  to  be  ascertained,  the  land  to  be  sold,  and  an 
innocent  purchaser  to  enter  into  possession,  without  protest  or 
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complaint  made.  So  far  as  vacating  the  sale,  and  the  question  of 
dispossessing  A.  F.  Ruff,  defendant,  is  involved,  we  think  the 
principle  of  the  case  of  LeConte  v.  Irwin  is  authority  against  it 
That  was  a  case  recently  decided  by  this  court,  and  the  principle 
applied  there  we  think  applies  here,  and  we  need  not  consume 
time  hi  discussing  or  attempting  to  sustain  that  principle.  It  is 
authority  for  us,  and  is  conclusive  upon  so  much  of  the  appeal. 
LeConte  v.  Irwiny  19  S.  (7.,  564. 

But  the  whole  appeal  is  resisted  on  the  ground  that  all  the 
matters  relied  on  by  appellant  are  either  res  adjudicata  in  the 
foreclosure  suit,  or  might  have  been,  so  far  as  to  preclude  the 
plaintiff  from  ever  afterwards  raising  them,  against  the  mortgage 
or  its  foreclosure,  and  in  that  view,  that  his  honor  was  right  in 
dismissing  the  complaint,  on  the  ground  that  plaintiff  had  no 
cause  of  action  against  any  of  the  parties,  defendants.  The  doc- 
trine of  res  adjudicata  is  a  very  fruitful  subject,  much  has  been 
written  on  it  by  text  writers,  and  many  decisions  thereon  can  be 
found,  not  only  in  our  courts,  but  in  the  courts  of  other  States, 
and  we  might  say  much  upon  it  here.  But  what  is  needed,  as 
we  conceive,  in  a  judgment  of  a  court  of  final  resort,  especially 
one  governed  by  precedents  like  ours,  is  not  elaborate  essays, 
however  tempting,  but  clear  and  distinct  determination  of  the 
exact  questions  involved,  with  the  authorities  relied  on  noticed 
and  briefly  explained  when  necessary. 

Now,  in  the  matters  before  us,  we  have  two  cases  in  our  reports 
recently  decided  by  this  court,  which  we  think  when  considered 
and  applied  here,  will  conclude  this  appeal  against  the  appellant 
on  the  questions  involved,  to  wit :  the  cases  of  Hart  v.  Bates^  17 
S.  a,  35,  and  Fraser  ^  Dill  v.  Charleston,  19  S.  C,  399.  In 
the  first  of  these  cases,  one  Bates  brought  action  to  recover  pos- 
session of  a  tract  of  land  from  one  Hart.  Hart  resisted  on  the 
ground  that  he  held  under  a  conveyance  from  the  same  party 
under  whom  Bates  claimed,  which  was  superior  to  that  of  Bates 
and  which  covered  the  land.  There  was  no  dispute  about  the 
execution  of  the  deeds,  and  the  only  question  raised  at  the  trial 
was  one  of  location.  This  was  decided  against  Hart,  and  Bates 
recovered  the  land.  Hart  at  the  time  of  the  ejectment  trial 
above,  held  a  judgment  against  the  grantor  of  Bates,  in  favor  of 
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which  the  bona  fides  of  the  conveyance  to  Bates  might  have  been 
attacked,  but  relying  upon  the  location  of  his  own  deed,  this 
question  was  not  raised  in  the  ejectment  trial.  After  that  trial 
and  after  he  had  lost  the  land,  he  assigned  this  judgment  to  his 
wife,  who  brought  the  action  (17  S.  (7.,  supra)^  to  set  aside  Bates' 
deed,  so  that  the  land  should  become  liable  for  the  judgment  debt 
of  his  grantor  held  by  her.  This  was  resisted  on  the  ground  in 
part  of  re%  adjudicata  in  the  former  case  of  Bates  v.  Hart. 

The  principle  which  the  court  applied  to  the  case,  was  this^ 
"That  a  judgment  is  not  technically  conclusive  of  any  matter,  if 
the  matter  is  not  such  that  it  had  of  necessity  to  be  determined 
before  the  judgment  could  have  been  given,"  and  in  fact  was  not 
raised— citing  6  Wait^  A,  ^  />.,  785;  Hunter  v.  Davis^  19  Ga,y 
413;  Aurora  City  v.  WeBt,  7  Wall,  106;  Steam  Packet  v. 
Sickles,  24  How.,  333;  6  Wall,  580;  2  Wall,  35.  And  espe- 
cially ^'is  it  not  conclusive  of  a  matter  of  fraud  when  the  question 
of  fraad  was  not  raised,  and  the  facts  constituting  the  fraud  were 
not  known  to  the  party  injuriously  affected."  Applying  these 
principles  to  the  facts  of  the  case,  the  court  held  that  Mrs.  Hart 
was  not  precluded  from  assailing  the  deed  of  Bates  on  the  ground 
of  fraad,  inasmuch  as  that  question  was  not  raised,  nor  neces- 
sarily involved  in  the  previous  ejectment  suit,  her  husband  rely- 
ing in  that  suit  upon  his  deed  which  he  thought  covered  the  land 
in  dispute,  and  which,  if  it  had  been  true,  would  have  entitled 
him  to  the  land,  as  his  deed  was  superior  to  the  deed  of  Bates, 
both  claiming  ft*om  a  common  source ;  and  besides,  the  facts  con- 
stituting the  fraud  were  not  known  at  the  trial  of  the  ejectment 
suit. 

The  case  oi  Fraser  ^  Dill  v.  Charleston,  supra,  was  an  action 
to  vacate  a  judgment  against  an  executor,  obtained  on  an  indorse- 
ment of  a  note,  said  indorsement  being  as  alleged  a  forgery  by 
the  executor.  The  court  said:  '^It  is  elementary  that  the  judg- 
ment of  a  competent  court  having  jurisdiction  of  the  subject 
matter  is  absolutely  conclusive  against  all  parties,  and  the  matters 
decided  by  it  are  res  adjudicata,  and  may  not  be  stirred  again, 
*  *  It  does  not  appear  clearly  that  proof  was  offered,  and  the 
point  in  question  actually  decided  by  the  court,  but  that  was  not 
indispensable,  provided  the  precise  matter  was  involved  in  the 
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issue,  so  that  it  had  of  necessity  to  be  decided  before  the  judg- 
ment could  have  been  given" — citing  Hart  v.  Bates,  supra. 

The  question  in  the  case  was  the  genuineness  of  the  indorse- 
ment, and  this  court  said :  ''It  seems  to  us,  that  the  identical 
matter  now  charged  [to  wit,  that  the  indorsement  was  a  forgery] 
was  necessarily  involved  in  the  action  at  law  on  the  indorsement ; 
if  the  proof  of  the  hand-writing  was  not  required,  it  should  have 
been  required,  and  failing  to  require  it,  the  result  must  be  the 
same  as  if  it  had  been  formally  made.  It  may  be,"  however,  said 
the  court  further,  *Hhat  the  precise  matter  of  the  genuineness 
would  not  have  been  necessarily  adjudged,  if  at  the  time  the 
judgment  was  rendered  the  indorsement  covered  a  hidden  fraud, 
which  was  unknown  to  the  defendant,  as  well  as  plaintiff,  on  the 
principles  announced  in  the  case  of  Hart  v.  Bates,''  to  wit : 
"That  it  is  not  necessary  for  a  party  in  ignorance  to  assail  every 
paper  proved  as  fraudulent  in  order  to  escape  the  penalty  of  being 
precluded  from  doing  so  at  a  future  time  in  case  he  should  dis- 
cover evidence  that  would  justify  such  charge."  But  said  the 
court,  ''We  cannot  see  how  the  executor,  Whaley,  can  claim  the 
benefit  of  this  principle.  He  must  have  known  all  about  the 
indorsement  as  it  was  in  his  hand-writing.  He  was  certainly 
bound  by  the  judgment,  and  if  now  living  he  could  not  impeach 
it" — quoting  from  Freeman  on  Judgments^  as  follows:  **An 
adjudication  is  final  and  conclusive,  not  only  as  to  the  matter 
actually  determined,  but  as  to  any  matter  which  the  parties  might 
have  litigated,  and  had  decided  as  incident  to  or  essentially  con- 
nected with  the  subject  matter  of  the  litigation,  and  every  matter 
coming  within  the  legitimate  province  of  the  original  action,  both 
of  claim  and  defence." 

These  two  cases,  considered  together,  decide,  briefly,  that  a 
matter  not  necessarily  involved  and  not  raised  in  a  previous  case, 
is  not  res  adjudicata,  but  if  necessarily  involved  and  raised,  or 
not,  it  is  concluded,  and  especially  so,  if  the  party  denying  the 
adjudication  knew  of  the  matter  and  could  have  interposed  it  at 
the  previous  trial,  either  in  support  of  a  claim  or  as  a  defence. 

Now,  in  the  case  at  bar,  the  plaintiff  here  was  sued  by  the 
defendants,  Doty  &  Co.,  to  foreclose  the  mortgage  in  question. 
That  suit  necessarily  involved  the  validity  of  the  mortgage  and 
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the  existence  of  the  debt  claimed.  It  was  defended  by  the  plain- 
tiff, or  at  least  he  was  regularly  notified  by  summons,  and  he 
employed  counsel.  He  must  have  known  the  facts  in  connection 
with  the  mortgage  which  he  alleges  now,  or  could  have  known 
them  by  having  the  mortgage  examined  by  his  counsel.  He  knew 
whether  or  not  the  debt  was  paid.  These  must  have  been  the 
very  points  in  issue,  the  validity  of  the  mortgage  and  the  exis- 
tence of  the  debt,  and  these  were  the  points  adjudicated,  as  with- 
out such  adjudication  no  judgment  could  have  been  pronounced. 
That  the  attorney  failed  to  do  his  duty,  and  neglected  the  defence, 
cannot  avail  the  plaintiff.  It  is  true  that  the  plaintiff  states  in 
the  complaint  that  he  did  not  know  the  facts  at  the  time  of  the 
judgment.  This,  however,  cannot  apply  to  the  alleged  fraud  in 
the  mortgage  or  to  the  existence  of  the  debt,  because  he  must 
have  known  when  he  executed  the  mortgage  what  kind  of  mort- 
gage he  understood  he  was  giving,  and  what  the  debt  was ;  and 
when  he  was  sued  he  must  have  known  what  kind  of  mortgage  he 
was  sued  on,  and  also  whether  he  paid  the  debt,  or  he  could  have 
and  should  have  known  both  of  these  facts.  We  must  suppose, 
therefore,  that  the  want  of  knowledge,  which  he  alleges,  was  in 
reference  to  the  neglect  of  his  attorney  in  properly  defending  the 
action,  and  which,  if  true,  is  no  foundation  for  the  relief  which  he 
seeks. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
Circuit  Court  be  aflBrmed. 


McGEE  V.  HALL. 


1.  The  intention  of  a  will,  as  disclosed  by  the  language  used  and  inter- 
preted according  to  the  rules  of  law,  must  govern  its  construction. 

2.  A  testator  devised  lands  to  his  three  sons,  A.,  B.,  and  C,  "to  be 
divided  equally  between  them  in  value,  the  issue  of  any  of  my  sons 
who  may  be  dead  to  take  the  share  of  the  parent,  and  if  either  of  them 
should  die  without  issue  at  his  death,  then  his  or  their  shares  in  said 
land  to  go  to  the  surviving  brothers  or  their  issue  as  above."  The 
division  was  made  between  them,  then  A.  died  without  issue,  and 
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afterwards  6.  died  without  issue.  Held,  that  on  the  death  of  A.  his 
portion  vested  absolutely  in  6.  and  C,  and  on  the  death  of  B.  his 
moiety  in  A.'s  portion  passed  to  his  heirs  at  law  and  not  to  his  8ur\'iT- 
ing  brother  C. 

3.  The  word  "above"  in  this  devise  refers  to  the  clause  preceding  the  one 
in  which  it  is  used. 

4.  The  exclusive  receipt  and  appropriation  of  rents  and  profits  by  one 
tenant  in  common  do  not  constitute  an  ouster  of  the  co-tenants,  nor 
will  ouster  be  presumed  short  of  twenty  years'  possession. 

5.  The  possession  of  one  co-tenant  is  the  possession  of  all ;  and  therefore 
the  minority  of  some  of  them,  which  prevents  the  statute  of  limitations 
from  running  against  an  ouster,,  protects  them  all. 

6.  Parties  failing  through  ignorance  to  assert  their  rights,  and  doing 
nothing  to  mislead  or  induce  action,  several  of  them  being  minors, 
are  not  estopped  from  afterwards  claiming  their  interests. 

7.  The  statute  of  limitations  not  availing  the  defendant  in  his  legal  defence 
of  exclusive  title,  the  Court  of  Equity  cannot  hold  the  plaintiffs  barred 
by  laches  from  demanding  partition. 

Before  Witherspoon,  J.,  Anderson,  February,  1886. 

Upon  the  return  of  this  case  to  the  Circuit  Court  under  the 
order  of  this  court  (23  S.  C,  388),  a  jury  trial  of  the  legal  issue 
raised  by  defendant  was  waived,  and  the  cause  was  heard  by  the 
Circuit  Judge  without  a  jury,  on  the  pleadings  and  testimony 
taken  and  reported  by  the  master.     The  opinion  states  the  case. 

Messrs.  Murray,  Breazeale  ^  Murray,  for  appellant. 
Mr,  A.  T.  Broyles,  contra, 

February  28, 1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  David  Hall  died  testate  in 
1860.  In  the  3rd  clause  of  his  will  he  devised  two  tracts  of  land 
containing  seven  hundred  and  eighty-four  acres,  more  or  less,  to 
his  three  youngest  sons,  Absalom  J.  Hall,  John  M.  Hall,  and 
Williim  C.  Hall,  as  follows,  to  wit :  "To  be  divided  equally 
between  them  in  value,  the  issue  of  any  of  my  sons  who  may  be 
dead  to  take  the  share  of  the  parent,  and  if  either  of  them  should 
die  without  issue  at  his  death,  then  his  or  their  shares  in  said 
land  to  go  to  the  surviving  brothers  or  their  issue  as  above." 
Shortly  after  the  death  of  the  testator  the  land  was  surveyed  and 
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divided,  three  hundred  and  forty  acres  being  allotted  to  Wm.  C. ; 
two  hundred  and  twelve  to  John  M. ;  and  three  hundred  and 
thirteen  to  Absalom  J.  Wm.  C.  was  killed  in  battle  in  1863, 
being  intestate  and  unmarried ;  whereupon  his  340  acres  went, 
under  the  limitations  in  the  will,  to  his  two  surviving  brothers, 
Jolin  and  Absalom ;  and  soon  after  this,  and  during  the  same 
year  (1863),  John  died  also  intestate  and  unmarried,  leaving 
Absalom  the  sole  surviving  brother,  who  took  possession  of  the 
entire  land,  including  the  half  of  the  340  acres  which  accrued  to 
John  on  the  death  of  William.  Absalom  sold  the  half  of  the  340 
acres  which  had  accrued  to  him  on  the  death  of  William  to  a 
third  party,  but  retained  the  other  half  upon  the  death  of  John, 
until  in  1871,  when  he  mortgaged  it  to  one  0.  H.  P.  Fant.  This 
mortgage  was  foreclosed  in  1879,  and  the  land  was  sold  under 
the  foreclosure  judgment  to  Mrs.  E.  C.  Bell,  who  conveyed  the 
same  to  the  defendant,  Lemuel  Hall. 

The  plaintiffs  and  the  defendants,  except  Lemuel  Hall,  are  the 
heirs  at  law  of  John  M.  Hall,  and  they  brought  the  action  below 
to  have  the  175  acres  accrued  to  John  from  William  partitioned 
between  them,  claiming  that  John  had  an  absolute  estate  therein 
under  the  will  of  his  father.  The  defendant,  Lemuel  Hall, 
resisted  the  partition,  first,  on  the  ground  that  the  accrued  inter- 
est was  governed  by  the  limitations  attached  to  the  original  share, 
and  therefore  the  plaintiffs  had  no  title.  Second,  he  interposed 
the  statute  of  limitations.  Third,  he  invoked  the  doctrine  of 
estoppel.  And  lastly,  he  claimed  that  plaintiffs  were  barred  by 
laches.  His  honor,  I.  D.  Witherspoon,  sustained  the  construc- 
tion of  the  will  claimed  by  the  plaintiffs,  and  overruled  all  of  the 
other  defences  set  up  by  Lemuel  Hall,  and  referred  the  case  to 
the  master,  to  have  the  land  partitioned  according  to  the  inter- 
ests of  the  parties,  allowing  Lemuel  to  have  the  share  of  Absa- 
lom therein,  as  an  heir  at  law  of  John  M.  The  appeal  renews 
here  the  questions  raised  before  the  Circuit  Judge,  to  wit,  the 
proper  construction  of  the  will  as  to  the  accrued  share,  175J 
acres,  of  John  in  the  original  share  of  William.  2nd.  The  stat- 
ute of  limitations.     3rd.  The  estoppel.     And  4th.  Laches. 

As  was  said  by  the  Circuit  Judge,  intention  should  always 
govern  in  the  construction  of  wills,  for  the  reason  that  one  who 
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has  become  possessed  of  property  during  his  life  by  his  industry, 
labor,  or  otherwise,  has  the  right  to  dispose  of  it  after  his  death 
as  he  sees  proper.  This  is  one  of  the  fundamental  rights  of  the 
citizen,  and  one  which  the  courts  will  always  protect.  This 
intention,  however,  must  be  reached  by  the  application  of  those 
rules  of  construction  which  have  been  established  as  best  adapted 
to  evolve  said  intention,  and  by  the  principles  which  have  been 
applied  by  the  courts  in  analogous  cases.  Intention  reached  in 
any  other  way,  as  by  considering  what  would  be  abstractly  just 
to  the  parties,  and  what  in  the  opinion  of  the  court  the  testator 
ought  to  have  done,  &c.,  is  not  allowed,  because  such  a  course 
would  often  defeat  the  very  object  intended  to  be  accomplished, 
to  wit,  the  real  intention  of  the  testator. 

The  first  and  most  important  rule  is  the  language  of  the  will, 
what  has  the  testator  said,  and  what  do  the  words  used  mean, 
interpreted  according  to  their  usual  and  ordinary  signification  ? 
The  testator  here  has  said,  "I  devise  the  land  to  be  divided 
equally  in  value  between  my  three  sons.*'  There  is  no  ambiguity 
about  this,  and  had  he  stopped  here,  each  of  the  sons  would  have 
taken  an  absolute  indefeasible  estate,  the  word  heirs  not  being 
necessary  in  a  devise  to  carry  the  fee.  Next,  "the  issue  of  my 
said  sons  who  may  be  dead  to  take  the  share  of  the  parent.** 
This  is  equally  as  unambiguous  as  the  first  provision.  It  simply 
declares  that  if  either  son  shall  die  before  his  death,  leaving  issue, 
that  said  issue  shall  take  an  absolute  estate  in  the  share  intended 
in  the  first  instance  for  the  parent.  Next,  if  either  son  «howld 
'*die  without  issue  living  at  his  death,  then  his  share  in  said  land 
to  go  to  the  surviving  brothers,  or  their  issue  as  above.*'  This 
seems  quite  unambiguous  also,  if  the  plain  meaning  of  the  words 
is  allowed  to  control.  Having  provided  for  the  contingency  of  a 
son  being  dead  leaving  issue,  and  remembering  the  possibility  of 
a  son  dying  leaving  no  issue,  he  provides  for  that  event;  and 
how  ? — by  directing  that  the  share  of  said  son  should  go  to  the 
surviving  brothers  or  their  issue  as  above.  Now,  this  last  clause 
is  the  clause  which  controls  the  accrued  share.  It  supposes  that 
each  of  the  sons  has  taken  an  original  share — in  other  words,  has 
taken  a  fee  in  one-third  in  value  of  the  land,  and  this  clause 
defeats  said  fee,  upon  the  contingency  of  said  son  dying  leaving 
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no  issue  at  his  death,  in  which  event  said  share  is  to  go  to  the 
surviving  brothers  or  to  their  issue,  as  above. 

Now,  how  had  the  shares  gone  to  the  brothers  or  their  issue, 
above  ?  The  term  above  refers  to  the  clause  above  the  one  in 
which  it  is  found.  That  clause  directs  the  land  to  go  to  the  sons 
absolutely,  if.they  be  alive,  and  if  dead  to  their  issue  absolutely. 
It  is  the  last  clause,  the  one  in  which  the  term  above  is  found 
and  of  which  it  is  a  part,  that  defeats  the  fee  already  given  upon 
the  contingency  of  a  son  dying  leaving  no  issue,  dying  after  he 
has  obtained  the  fee.  Under  this  last  clause,  in  the  event  that  a 
brother  died,  after  the  original  division,  leaving  no  issue,  then 
his  share  went  to  the  surviving  brothers,  or  to  their  issue  in  case 
they  were  then  dead,  and  it  went  to  them  in  fee.  This  being  so, 
what  is  to  divest  or  defeat  that  fee?  There  are  certainly  no 
express  words  to  that  effect  in  the  clause  itself,  no  direction  that 
in  the  event  of  the  brothers  dying  after  they  thus  became  invest- 
ed in  fee  with  the  accrued  share  of  a  deceased  brother,  that  said 
accrued  share  should  go  to  another.  Nothing  of  the  kind.  Noth- 
ing is  claimed  as  indicating  such  intent  but  the  term  above,  which, 
as  we  have  shown,  refers  entirely  to  the  previous  clause  in  which 
the  original  shares  are  disposed  of. 

We  think  the  Circuit  Judge  construed  properly  the  3rd  clause 
of  the  will  when  considered  in  itself,  taken  as  a  whole  or  examined 
in  its  separate  parts,  so  far  as  the  language  employed  shows 
intention.  Does  this  construction  conflict  with  the  principles 
established  in  any  of  our  decided  cases  ?  The  appellant  relies 
on  Lofvry  v.  0' Bryan,  4  Rich.  Eq.,  262,  and  Hill  v.  Hill,  1 
Strob,  Uq.,  22.  We  suppose  that  these  are  the  strongest  cases 
in  the  direction  contended  for  by  appellant.  At  least,  no  others 
have  been  cited,  and  we  have  not  found  any  other  in  our  exami- 
nation of  the  reports. 

The  case  of  Lowry  v.  0' Bryan,  as  it  appears  to  us,  fails  to 
support  the  appellant.  In  fact,  it  does  not  touch  the  question 
here.  It  simply  decides  that  in  a  bequest  of  personalty  'Ho  four 
sons,  to  them  and  their  heirs  forever;  if  either  should  die  with- 
eut  issue,  his  part  should  be  equally  divided  between  the  surviv- 
ors,*' the  share  of  the  last  survivor  could  not  be  defeated  by  his 
dying  without  issue,  simply  because  one  of  the  contingencies  was 
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that  it  should  go  to  the  survivor,  and  there  being  no  survivor  of 
the  last,  there  was  no  defeasance  of  his  absolute  estate.  Two  of 
the  sons  had  died  without  issue,  and  their  shares  had  been  divided 
equally  between  the  survivors,  then  William  died  leaving  issue, 
and  many  years  afterwards  Charles,  the  last  survivor,  died  with- 
out issue,  and  the  administratrix  of  William  claimed  the  property. 
The  court  held  that  she  could  have  no  higher  rights  than  her 
intestate,  and  that  his  interest  in  the  share  allotted  to  his  brother 
Charles  depended  upon  two  contingencies,  to  wit,  that  he, 
Charles,  should  die  without  issue,  and  that  he,  William,  should 
survive  him.  But  William  had  been  in  his  grave  thirty  years 
before  the  death  of  Charles,  consequently  he  took  nothing  as  sur- 
vivor. The  question  as  to  the  accrued  interest  was  not  adjudi- 
cated or  raised. 

The  case  of  Hill  v.  Hill^  supra,  is  directly  in  support  of  the 
construction  contended  for  by  respondents,  and  as  given  by  the 
Circuit  Judge.  There,  personal  property  (slaves)  had  been 
donated  to  several  persons,  four  children  of  the  grantor,  with  a 
limitation  to  survivors,  in  the  event  of  the  death  of  either  with- 
out issue.  One  died  without  issue  and  his  portion  was  distributed 
among  the  survivors ;  and  then  a  second  died.  It  was  held  that 
the  proportion  of  the  first  accruing  to  the  second  by  survivorship 
did  not  go  over  to  the  remaining  survivors  upon  the  death  of  the 
second  without  issue,  but  that  it  became  the  absolute  property  of 
the  second,  which  is  the  very  case  here.  It  is  true  that  in  that 
case  Chancellor  Harper  said  that,  according  to  the  English  law, 
where  property  is  given  to  several  jointly,  the  property  will  vest 
in  the  surviving  joint  tenants  successively,  so  that  the  whole  may 
become  vested  in  the  last  survivor.  But  that  doctrine  cannot 
apply  here,  because  it  is  evident  that  the  testator  did  not  contem- 
plate a  joint  tenancy.  It  is  true,  he  gave  the  land  in  bulk,  but 
he  directed  an  equal  division  in  value,  one  share  each  to  go  to 
his  sons  in  severalty,  which  division  was  made  at  once,  and  each 
son  at  their  death  was  in  possession  of  his  allotted  share. 

We  have  already  discussed  the  word  above,  and  we  do  not  think 
the  case  of  Merideth  v.  Merideth  (10  East.,  503)  can  give  it  the 
eflfect  contended  for  by  appellant. 

The  next  question  is  the  statute  of  limitations.     Can  it  pro- 
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tect  the  defendant  under  the  facts  of  the  case?  It  is  conceded 
that  some  of  the  plaintiffs  are  not  barred,  because  of  minority. 
Will  the  minority  of  these  protect  the  others  ?  This,  too,  is  con- 
ceded as  a  general  rule,  but  it  is  contended  by  appellants  that 
this  applies  to  cases  of  co-tenancy,  but  where  the  possession  of  the 
defendant  is  adverse  and  exclusive  to  all  the  world,  the  protec- 
tion afforded  by  the  statute  to  such  claimants  as  may  be  minors 
cannot  be  extended  to  those  who  are  not  under  such  disability. 
The  possession  of  one  tenant  in  common  is  the  possession  of  all 
as  a  general  rule,  and  the  possession  of  the  one  cannot  defeat  the 
rights  of  the  others,  unless  there  has  been  an  ouster,  at  which 
time  the  statute  would  begin  to  run  as  to  all  ousted,  the  minority 
of  any  of  these  protecting  the  others.  Here  Absalom  Hall  was 
in  possession  after  the  death  of  his  brother,  John  M.,  in  1863, 
until  1879,  when  the  sale  took  place  under  the  foreclosure  of  the 
mortgage  which  he  had  given  in  1871  to  Fant.  True,  he  supposed 
he  was  the  absolute  owner,  by  virtue  of  his  survivorship,  but  this 
turns  out  to  have  been  a  mistake,  and  his  only  right  to  posses- 
sion was  as  one  of  the  heirs  at  law  to  his  brother  John.  This 
made  him  a  tenant  in  common  with  the  other  heirs,  plaintiffs  and 
defendants  here. 

Has  he,  by  any  act  of  his  during  this  possession,  ousted  the 
plaintiffs  and  held  since  adversely,  long  enough  to  interpose  the 
statute  as  to  these  minors  ?  If  not,  he  cannot  interpose  it  as  to 
any,  the  shield  of  the  minors  being  a  shield  to  their  co  ten- 
ants. Lahiffe  v.  Smart,  1  BaiL,  192;  1  Nott  ^  McO.,  298. 
Was  there  an  ouster  ?  Ouster  is  generally  a  question  of  fact, 
or  rather,  whether  an  ouster  has  taken  place  is  a  question  of  fact, 
and  in  a  decided  exclusion  by  one  of  another,  under  a  claim  of 
right,  there  is  no  difficulty ;  but  there  is  no  case  which  has  ad- 
judged the  facts  necessary  to  ouster,  so  that  every  case  may  be 
measured  thereby.  It  has,  however,  been  held,  that  the  mere 
possession  of  the  land  for  a  period  short  of  twenty  years  will  not 
presume  ouster.  Gray  v.  Givens,  2  Hill  Ch.y  513.  Chancellor 
Harper  said  in  that  case :  "No  doubt,  an  ouster  may  be  presumed 
from  the  mere  fact  of  a  very  long  possession,  as  in  the  case  of 
Fuhar  v.  ProBser,  Oowper,  217.  And  in  a  case  where  one  ten- 
ant in  common  had  been  in  possession  exclusively,  receiving  the 
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rents  and  profits  for  about  40  years  (double  the  time  for  the  Eng- 
lish statutes  to  run)  Lord  Mansfield  instructed  the  jury  that  from 
the  length  of  possession  they  might  presume  an  ouster."  Chan- 
cellor Harper  adopted  the  rule  of  20  years,  in  analogy  to  the 
principle  that  20  years  would  generally  presume  almost  anything 
to  quiet  titles  and  possession. 

Even  if  this  rule  is  applied,  it  cannot  avail  the  defendant, 
because  he  held  only  some  16  years.  John  M.  died  in  1863, 
when  Absalom  took  possession.  The  land  was  sold  under  his 
mortgage  in  1879,  when  Mrs.  Bell  bought,  from  whom  the  defend- 
ant purchased,  so  that  Absalom  was  in  possession  some  16  years. 
The  only  evidence,  then,  of  ouster  on  the  part  of  Absalom  is  16 
years*  possession  and  the  enjoyment  of  the  rents  and  profits  dur- 
ing that  time,  which,  under  Gray  v.  Oiven^^  is  not  suflScient. 
It  is  claimed,  however,  that  the  mortgage  of  1871  was  an  ouster, 
under  the  principle  stated  by  Chancellor  Harper  in  Grray  v. 
Givens^  supra,  where  he  says :  "Whatever  is  sufficient  to  give 
the  CO  tenant  notice  that  the  party  in  possession  claims  exclu- 
sively for  himself,  and  in  his  own  right,  will,  I  think,  be  a  suffi- 
cient ouster."  Admit  this,  yet  at  that  time  several  of  the 
plaintiffs  were  minors,  and  their  disability  did  not  cease  in  time 
to  allow  the  statute  to  be  interposed  now ;  and  being  protected 
themselves,  the  rights  of  all  the  heirs  were  saved.  And  in  any 
event,  whether  there  be  ouster  or  not,  the  rights  of  the  minors 
were  not  lost,  and  under  their  wing  the  other  heirs  are  protected. 

Next,  as  to  estoppel.  It  is  hardly  necessary  to  refer  to  author- 
ities as  to  what  constitutes  an  estoppel.  It  is  sufficient  to  say, 
that  we  do  not  think  the  facts  of  this  case  are  sufficient  to  enable 
the  defendant  to  invoke  that  principle  in  his  defence.  We  see 
nothing  but  acquiescence,  and  hardly  that ;  because  it  is  clear 
that  the  parties  were  ignorant  of  their  rights,  many  of  them  were 
minors,  and  they  simply  failed  to  assert  or  claim  an  interest  in 
the  land.  They,  however,  did  no  positive  act  calculated  to  mis- 
lead Absalom,  or  which  induced  him  to  do  anything  to  his  injury. 

The  last  defence  is  the  alleged  laches  of  the  plaintiffs.  Laches 
may  be  regarded  as  an  equitable  statute  of  limitations,  and  is 
applied  to  equity  causes  in  analogy  to  legal  statutes  applied  to 
cases  at  law.     And,  generally,  wh^n  a  party  would  not  be  barred 
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at  law,  he  would  not  be  barred  in  equity.  This  case  being  orig- 
inally a  complaint  for  partition,  was  brought  on  the  equity  side 
of  the  court.  The  defendant,  however,  raised  a  question  of  title, 
and  an  issue  was  ordered  as  to  that  question  to  a  jury,  and  had 
that  issue  been  tried  before  a  jury,  the  legal  statute  of  limitations 
would  have  been  relied  on,  and  the  rights  of  the  parties  would 
have  been  determined  by  the  law  governing  said  statute.  The 
jury  trial,  however,  seems  to  have  been  waived,  and  the  entire 
case  was  tried  by  the  judge.  We  have  already  adjudged  that  the 
legal  statute  cannot  avail  the  defendant  as  to  the  question  of  title, 
and  we  see  no  ground  for  the  interposition  of  the  doctrine  of 
laches  as  to  the  partition. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  aflBrmed. 


HORNSBY  v.  SOUTH  CAROLINA  RAILWAY  COMPANY. 

I.  In  action  by  a  car  coupler  against  his  employer,  a  railroad  company, 
there  being  some  evidence  tending  to  establish  the  negligence  charged 
in  the  complaint,  the  Circuit  Judge  properly  refused  a  nonsuit. 

5.  If,  after  motion  made  by  defendant  for  non-suit,  the  plaintiff  is  per- 
mitted to  take  the  witness  stand  and  give  additional  testimony,  the 
Circuit  Judge  does  not  thereby  commit  any  error  of  law ;  for  this  is  a 
matter  that  rests  in  the  discretion  of  the  trial  judge. 

t.  This  (Jourt  has  no  jurisdiction  to  review  the  refusal  of  the  Circuit  Judge 
to  grant  a  motion  for  new  trial  where  it  was  based  upon  the  ground  of 
insufficiency  of  evidence. 

Before  Fraser,  J.,  Richland,  April,  1886. 

The  opinion  states  the  case. 

Mr.  J,  (7.  ffaskell,  for  appellant. 

Messrs.  J.  Q*  Marshall  and  B,  L,  Abney^  contra. 

February  28,  1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.     The  plaintiff  brought  this  action  to 
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recover  damages  for  an  injury  sustained  by  him,  while  in  the 
service  of  the  defendant  as  a  car  coupler.  His  allegation  is  that  the 
injury  was  caused  by  the  negligence  of  the  company  in  failing  t<) 
supply  suitable  appliances  to  enable  him  to  perform  the  work  for 
which  he  was  employed  with  reasonable  safety,  in  that  the  bumper 
of  one  of  the  cars  which  he  was  required  to  couple  to  the  engine 
was  old,  worn  out,  and  in  such  defective  condition,  as  that  in 
attempting  to  do  the  work  assigned  him  he  received  the  injury 
complained  of,  by  reason  of  the  defective  condition  of  the  bumper. 
At  the  close  of  the  testimony  on  behalf  of  the  plaintiff,  the 
defendant  submitted  a  motion  for  a  non-suit  upon  which  argument 
was  heard.  "After  the  argument  of  counsel  was  closed,  plain- 
tiff 's  attorney  several  times  addressed  the  court,  insisting  that 
the  evidence  should  be  corrected,  or  plaintiff  should  be  put  upon 
the  stand  again,  the  evidence  being  taken  by  plaintiff  *s  assistant, 
Mr.  Muller,  at  the  suggestion  and  with  theconsent  of  defendant's 
counsel,  to  relieve  the  presiding  judge.  This  I  several  times 
declined  to  do,  and  as  I  desired  to  examine  the  testimony  as  taken 
down,  the  usual  time  for  recess  for  dinner  having  arrived,  I  took 
the  papers  and  adjourned  until  after  recess.  At  the  reopening 
of  the  court,  his  honor  began  to  announce  his  decision,  and  again 
plaintiff's  attorney  renewed  his  demand  to  have  evidence  cor- 
rected or  plaintiff  returned  to  the  stand.  This  his  honor  again* 
refused,  but  upon  renewed  demand  allowed,  having  previously 
stated,  in  plaintiff's  presence,  the  exact  evidence  which  would 
save  the  case  from  a  nonsuit,  and  on  the  very  point  as  to  which 
there  was  a  dispute  between  counsel.  This  evidence  was  then 
furnished,  and  plaintiff  was  allowed,  against  the  urgent  objection 
of  defendant,  to  give  the  additional  evidence  needed,  the  defen- 
dant declining  to  cross-examine.  The  motion  for  non-suit  was 
refused." 

The  Circuit  Judge  adds :  "There  was  a  good  deal  of  earnest- 
ness on  the  part  of  counsel  on  both  sides  and  some  irregularity  in 
the  way  in  which  plaintiff's  counsel  urged  his  claim,  due  to  his 
great  zeal  in  the  case.  It  was  not  a  claim  to  introduce  new  tet- 
timony^  but  to  show  what  the  testimony  had  been.  I  had  not 
taken  down  the  testimony  myself,  and  a  good  deal  of  it  was  taken 
in  a  manner  (and  the  witness  standing  by  the  bumper)  to  en- 
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lighten  the  jury  more  than  the  presiding  judge.  I  was  for  some 
time  at  a  loss  to  decide  whether  I  should  not  hold  the  parties  to 
the  testimony  as  taken  down  by  Mr.  Muller,  but  finally  came  to 
the  conclusion  that  the  ends  of  justice  required  me  to  allow  the 
plaintiff  again  to  go  on  the  stand  and  let  the  jury  deter  mi  ne^ 
under  all  the  circumstances,  to  how  much  credit  he  was  entitled. 
Mr.  Muller,  who  took  the  testimony,  was  not  a  stenographer. 
While  I  did  indicate  as  clearly  as  I  could  what  I  considered 
defects  in  the  plaintiff's  case,  it  was  to  the  case  as  shown  by  the 
testimony  of  Mr.  Muller,  which  plaintiff's  counsel  earnestly  con- 
tended was  not  correctly  taken  down.  I  did  not  reverse  any 
ruling  I  made  in  the  case.'' 

The  defendant  having  offered  its  testimony,  the  case  was  sub- 
mitted to  the  jury  who  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  two  thousand  dollars,  whereupon  a  motion  for  new  trial, 
on  the  ground  of  the  insufiiciency  of  the  evidence,  was  made, 
which  was  refused.  The  defendant  appeals  upon  the  following 
grounds :  "1st.  That  his  honor  erred  in  refusing  the  motion  for  a 
non-suit.  2nd.  That  his  honor  erred  in  allowing  the  plaintiff  to 
be  recalled  and  examined  on  his  own  behalf,  after  motion  for  non- 
suit had  been  fully  argued,  and  after  his  honor  had  refused  to 
allow  him  to  be  recalled  and  had,  in  plaintiff 's  presence,  stated 
that  the  decision  on  the  motion  for  a  non-suit  would  turn  upon 
the  disputed  evidence.  3rd.  That  his  honor  erred  in  allowing 
pkintiff,  on  being  recalled,  to  give  additional  evidence  to  that 
which  was  disputed.  4th.  That  his '  honor  erred  in  refusing  a 
new  trial." 

It  seems  to  us  very  clear  that  there  was  at  least  some  testimony 
tending  to  establish  the  facts  necessary  to  the  maintenance  of  the 
plaintiff's  action,  and  when  that  is  the  case,  the  rule  is  well 
settled  that  a  non-suit  cannot  properly  be  granted.  Whether  the 
testimony  on  behalf  of  the  plaintiff  was  sufficient  to  establish 
these  facts,  is  a  question  which  cannot  be  considered  on  a  motion 
for  non-suit.  Even  granting  that  there  were  gross  discrepancies 
in  the  plaintiff's  own  testimony,  or  that  his  account  of  the  man- 
ner in  which  he  received  the  injury  was  so  highly  improbable  as 
to  become  almost  impossible,  yet  that  would  not  deprive  his  testi- 
mony of  the  character  of  testimony,  however  much  it  might  affect 
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his  credibility  as  a  witness.  If  the  judge  had  been  entirely  satis- 
fied in  his  own  mind  that  the  plaintiflf  was  wholly  unworthy  of 
credit,  that  would  not  have  justified  him  in  granting  the  motion 
for  non-suit,  provided  his  testimony  even  tended  to  establish  his 
cause  of  action,  as  it  undoubtedly  did ;  for  nothing  can  be  more 
firmly  settled  than  that  it  is  for  the  jury,  and  not  for  the  judge, 
to  determine  the  weight  and  sufficiency  of  the  testimony  adduced, 
as  well  as  the  credit  which  is  to  be  given  the  witnesses.  We  do 
not  think,  therefore,  that  there  was  any  error  in  refusing  the 
motion  for  non-9uit. 

The  second  and  third  grounds  of  appeal  will  be  considered 
together.  Indeed,  from  the  report  of  the  Circuit  Judge  it  does 
not  appear  that  there  is  any  foundation  in  fact  for  the  third 
ground  of  appeal,  for  he  says,  in  speaking  of  what  occurred  when 
the  plaintifi*  was  permitted  to  go  back  on  the  stand :  "It  was  not 
a  claim  to  introduce  new  testimony,  but  to  show  what  the  testi- 
mony had  been.*'  But  even  assuming  that  the  plaintiff  when  put 
back  on  the  stand  was  permitted  to  supplement  his  previous  tes- 
timony by  additional  facts,  we  still  do  not  think  that  there  was 
any  error  in  the  course  pursued  by  the  Circuit  Judge ;  for  it  is 
well  settled  that,  even  in  a  criminal  case,  as  well  as  in  civil  cases, 
"the  conduct  of  a  case  in  the  Circuit  Court,  so  far  as  relates  to 
the  time  when  testimony  may  be  introduced,  must  be  left  to  the 
discretion  of  the  Circuit  Judge,  to  be  governed  by  the  particular 
circumstances  of  each  case.**  State  v.  Clyhurn,  16  S.  (7.,  378, 
and  the  cases  therein  cited.  *  In  three  of  those  cases  (viz..  Brown- 
ing V.  Huff,  2  Bail.,  179;  Poole  v.  Mitchell,  1  Hill,  404,  and 
Kairson  v.  Puckhaher,  14  S,  C,  627),  the  additional  testimony 
was  allowed  after  motion  for  non-suit  had  been  made,  and  in  one 
of  them,  even  afber  argument  of  that  motion,  and  after  the  judge 
had  expressed  his  opinion  in  favor  of  the  motion,  and  this  doctrine 
has  been  recognized  in  the  very  recent  case  of  Shepperd  v. 
Traders'  National  Bank  of  Boston,  23  S.  C,  601. 

It  may  be  that  the  plaintiff,  when  recalled,  availed  himself  of 
the  opportunity  to  supply  what  he  had  discovered  from  the  inti- 
mations of  the  judge  to  be  defects  in  his  previous  testimony,  as 
was  earnestly  urged  by  the  counsel  for  the  appellant ;  but  even  if 
this  were  so,  it  would  not  affect  the  legality  of  the  course  pursued 
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by  the  Circuit  Judge,  however  much  it  might  impair  the  credi- 
bility of  his  testimony.  On  the  other  hand,  we  can  very  well 
understand  how  the  gentleman  who  was  taking  down  the  testi- 
mony, even  if  he  had  been  the  most  expert  stenographer,  might 
have  failed  to  take  all  that  the  witness  said  on  his  first  examina- 
tion, under  the  circumstances;  for  it  appears  that  a  model  of  the 
defective  bumper  was  placed  before  the  jury  and  the  witness  in 
giving  his  testimony  stood  by  it,  showing  the  jury  the  manner  in 
which  he  received  the  injury,  and  we  can  very  well  understand 
bow  a  part  of  the  testimony  of  the  witness,  consisting  as  it  did 
partly  of  his  words  and  partly  of  his  demonstrations  to  the  jury 
as  to  the  working  of  the  bumper  and  the  links  by  which  the  cars 
were  coupled,  might  have  escaped  the  attention  of  the  person 
taking  down  the  testimony  as  well  as  that  of  the  presiding  judge. 
At  all  events,  as  we  have  seen,  this  was  a  matter  for  the  discretion 
of  the  Circuit  Judge  which,  beyond  all  question,  was  exercised 
feirly  and  impartially,  and  no  doubt  wisely. 

As  to  the  fourth  and  last  ground  of  appeal,  it  is  only  necessary 
to  say  that  it  is  too  well  settled  now  to  admit  of  further  inquiry, 
that  this  court  has  no  jurisdiction  to  review  the  action  of  a  Cir- 
cuit Judge  in  refusing  a  motion  for  a  new  trial  based  solely  upon 
the  ground  that  the  evidence  is  insuflBcient  to  support  the  verdict. 
As  far  back  as  the  case  of  The  State  v.  Cardoza  (11  S.  (7.,  195), 
it  was  held  that  this  court  has  no  jurisdiction  to  inquire  into  the 
weight  or  sufficiency  of  the  evidence  to  support  a  verdict,  but 
that  the  proper  place  to  institute  such  inquiries  is  in  the  Circuit 
Court,  by  a  motion  for  a  new  trial,  and  its  decision  "is  final  and 
conclusive,"  unless  it  is  shown  that  some  error  of  law  has  been 
committed.  Now,  as  we  have  held  in  considering  the  first  ground 
of  appeal,  that  there  was  some  evidence  to  sustain  the  plaintiff 's 
case,  the  weight  and  sufficiency  of  which  was  to  be  passed  upon 
by  the  jury,  subject  to  review  by  the  Circuit  Judge  only,  we 
cannot  say  that  any  error  of  law  has  been  committed  in  refusing 
the  motion  for  a  new  trial. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 
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HUNTER  V.  MOBLEY. 

1.  The  individuals  constituting  the  board  of  county  commissioners  are  not 
guilty  of  a  wilful  or  negligent  mismanagement  of  county  funds,  where 
their  error,  if  any,  proceeded  solely  from  a  misconstruction  of  the  law. 

2.  The  law  gives  the  sheriff  on  his  accounts  for  dieting  prisoners  and 
transporting  convicts  no  preference  over  other  county  claims-,  and 
there  being  a  deficiency  of  county  funds,  he  is  entitled  to  only  the  same 
pro  rata  as  other  county  creditors. 

3.  County  taxes  are  divided  by  law  amongst  the  several  objects  of  county 
expenditure ;  and  the  county  commissioners  may  not  draw  a  check  on 
the  county  treasurer  to  pay  a  claim,  unless  there  are  funds  in  the 
treasury  applicable  to  the  class  of  expenditures  to  which  such  claim 
belongs. 

4.  Where  there  are  funds  in  hand  applicable  to  the  claim  of  a  coanty 
creditor,  which  the  county  commissioners  revise  to  pay,  his  remedy  is 
mandamus  to  compel  the  commissioners  to  issue  their  check  for  its 
payment,  and  not  action  against  the  individual  members  of  the  board 
for  damages. 

Before  Hudson,  J.,  Lancaster,  March,  1886. 

This  was  an  action,  entitled  "John  P.  Hunter,  sheriff  of  Lan- 
caster County,  against  J.  B.  Mobley,  D.  0.  Potts,  and  J.  Q. 
McManus,  county  commissioners  of  Lancaster  County."  The 
opinion  states  the  case. 

Messrs.  R.  E,  ^  R.  B.  Allison  et  aZ.,  for  appellant 

Mr,  Ira  B,  Jones^  contra. 

February  28, 1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  This  action  was  brought  by  the  plain- 
tiff against  the  defendants  in  their,  individual  capacity,  and  not 
in  their  official  capacity  as  county  commissioners,  to  recover 
damages  for  their  failure  and  refusal  to  issue  checks  to  him  on 
the  county  treasurer  for  the  amount  of  his  claims  for  dieting 
prisoners  in  jail,  and  for  transporting  convicts  to  the  peniten- 
tiary, which  had  been  duly  audited  and  allowed  by  the  board  of 
county  commissioners.     The  complaint  also  alleges  wilful  and 
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negligent  mismanagement  of  the  county  funds  by  the  defendants 
as  county  commissioners,  whereby  the  plaintiff  claims  to  have 
sustained  damages  to  the  amount  of  five  hundred  dollars.  At 
the  close  of  the  testimony  on  behalf  of  the  plaintiff,  a  motion  for 
non-suit  was  submitted  and  granted  by  his  honor,  J.  H.  Hudson, 
upon  the  grounds  stated  by  him  in  the  order  which  is  aet  out  in 
the  record.  Thereupon  the  plaintiff  appealed  upon  the  several 
grounds  stated  in  the  record,  which  need  not  be  set  out  in  full 
here,  as  we  do  not  deem  it  necessary  to  consider  them  seriatimy 
but  simply  propose  to  determine  what  we  regard  the  material 
questions  presented  by  them; 

So  far  as  the  charge  of  wilful  or  negligent  mismanagement  of 
the  county  funds  is  concerned,  it  is  quite  clear  that  there  is  not 
the  slightest  evidence  to  sustain  it,  and  we  may,  therefore,  dismiss 
that  matter  from  our  consideration.  If  the  defendants  committed 
any  error  at  all,  we  think  the  testimony  shows  that  such  error 
proceeded  from  a  misconstruction  of  the  law,  and  not  from  any 
wilful  purpose  to  wrong  the  plaintiff  or  any  intentional  neglect  of 
their  oflScial  duties. 

But  we  do  not  see  that  the  defendants  are  in  error  in  their 
construction  of  the  law.  The  case  of  the  plaintiff  rests  upon  the 
theory  that  the  sheriff  is  entitled  by  law  to  a  preference  over  the 
other  creditors  of  the  county  in  the  payment  of  such  of  his  claims 
as  are  for  dieting  prisoners  in  jail  and  transporting  convicts  to 
the  penitentiary.  If  such  a  preference  has  been  given,  it  must 
be  in  some  statute  expressly  providing  for  it,  and  we  know  of  no 
such  statute.  That  which  is  relied  upon  for  the  purpose  (sections 
622  and  624  of  the  General  Statutes),  does  not  appear  to  us  to 
confer  any  such  preference.  The  language  of  the  former  is: 
'Tees  of  sheriffs,  in  State  cases,  at  the  rates  allowed  by  law. 
Amounts  for  dieting  prisoners  in  jail  to  be  paid  monthly/*  This 
language  certainly  does  not  even  imply  a  preference,  but  simply 
fixes  the  time  when  such  claims  shall  become  payable.  The  lan- 
guage of  section  624  is :  "All  amounts  found  due  to  the  sheriff, 
or  other  person  in  charge  of  the  jail,  for  dieting  prisoners  and 
for  transporting  convicts  to  the  penitentiary,  must  be  computed 
monthly,  and  paid  out  of  any  funds  applicable  thereto."  This 
language  is  still  further  from  implying  a  preference  over  all  other 
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creditors,  for  the  concluding  words,  ^^paid  out  of  any  funds  appli- 
cable thereto^**  conclusively  show  that  no  preference  could  have 
been  intended ;  for  they  necessarily  imply  that  there  may  be  other 
funds  in  the  county  treasury  which  are  not  applicable  to  claims 
of  the  class  in  question. 

Indeed,  the  tenor  of  the  whole  act  shows  that  the  scheme  is 
that  the  county  taxes  shall  be  divided  amongst  the  several  objects 
of  county  expenditure,  so  that  the  amount  applicable  to  one  object 
shall  not  be  absorbed  in  the  others.  Accordingly,  we  find  in  sec- 
tion 631  that  the  county  commissioners  are  required,  on  or  before 
the  first  day  of  November  in  each  year,  to  make  an  estimate  for 
all  county  expenses  for  the  fiscal  year  then  ensuing,  *'which  shall 
contain  a  certain  amount  necessary  for  bridges,  for  repairing  or 
rebuilding  court  houses  and  jails,  for  the  poor,  for  accounts  and 
claims  of  oflScers  and  all  other  persons,  and  for  stationery,"  &c. 
And  when  it  is  seen  that  the  general  assembly,  at  the  same  ses- 
sion at  which  the  general  statutes  were  adopted,  passed  another 
act  for  the  purpose  of  defining  the  duties  of  the  county  commis- 
sioners and  the  other  oflScers  therein  named,  *4n  reference  to  the 
auditing,  allowing,  and  payment  of  claims,**  in  which  the  county 
commissioners  are  expressly  forbidden  to  draw  any  checks  for  the 
payment  of  any  claims  against  the  county  until  they  are  notified 
by  the  county  treasurer  that  there  are  suflScient  funds  in  the 
county  treasury  applicable  to  the  payment  of  %uch  checks  (17 
Stat.y  891),  it  is  quite  clear  that  the  county  commissioners  would 
have  no  authority  to  draw  any  check  to  pay  the  claim  of  a  sheriff 
for  dieting  prisoners  in  jail  until  they  were  first  notified  that  there 
were  funds  in  the  county  treasury,  applicable  to  such  a  claim^ 
sufficient  to  pay  such  check,  even  though  there  might  be  funds  in 
the  county  treasury  at  the  time  applicable  to  some  other  object 
of  county  expenditure.  We  are  unable  to  see,  therefore,  that  the 
law  gives  any  preference  to  the  sheriflf  over  other  creditors  in  the 
payment  of  claims  for  dieting  prisoners  in  jail  or  transporting 
convicts  to  the  penitentiary.  It  may  be  that  such  a  preference 
ought  to  be  given  to  the  sheriflf,  but  as  our  province  is  simply  to 
declare  what  the  law  is,  and  not  what  it  ought  to  be,  we  propose 
to  confine  ourselves  to  our  own  province. 

It  seems  that  the  predecessors  of  the  defendants  in  the  oflBce  of 
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county  commissioners  did,  in  November,  1884,  in  accordance  with 
the  requirements  of  section  631,  supra,  make  an  estimate  for  the 
several  objects  of  county  expenditure  for  the  fiscal  year  ending 
October  31,  1885,  in  which  the  amount  estimated  as  necessary 
for  the  payment  of  the  sheriff  *s  claims  was  set  down  at  fifteen 
hundred  dollars.  It  seems,  however,  that  the  "court  expenses,"  as 
they  are  termed,  were  unusually  large  for  that  year,  the  sheriff's 
claims  amounting  to  $2,398.11,  of  which  he  has  already  received 
82,062.78,  an  amount  very  considerably  exceeding  the  estimate, 
which  was  doubtless  owing  to  the  fact  that  an  act  was  passed 
authorizing  the  county  commissioners  to  apply  a  certain  unex- 
pended balance  of  funds  in  the  treasury,  collected  for  the  payment 
of  the  interest  on  railroad  bonds,  amounting  to  something  over 
eighteen  hundred  dollars,  to  the  payment  of  the  ordinary  county 
expenses,  apportioning  the  same  amongst  the  various  funds,  as  in 
the  judgment  of  the  county  commissioners  might  seem  best.  19 
StaL^  282.  So  that  it  appears  that  the  sheriff  has  actually 
received  a  much  larger  proportion  of  his  claims  than  the  estimate 
made  for  him,  and  as  his  claims  for  dieting  prisoners  in  jail  and 
transporting  convicts  to  the  penitentiary  are  entitled  to  no  prefer- 
ence over  other  claims,  we  do  not  see  how  this  action  can  be  main- 
tained on  the  facts  adduced  in  evidence  by  the  plaintiff. 

If  at  any  time  there  were  funds  in  the  hands  of  the  county 
treasurer  applicable  to  the  claims  due  the  sheriff,  then  his  remedy 
was  by  mandamus  to  compel  the  county  commissioners  to  issue 
checks  for  their  payment,  and  not  by  an  action  for  damages 
against  the  individuals  composing  the  board.  It  seems  to  us  that 
in  any  view  of  the  case,  the  plaintiff  has  failed  to  make  out  any 
cause  of  action  against  the  defendants,  and  that  the  non-suit  was 
properly  granted. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


Digitized  by 


Google 


196  Clark,  Administrator,  v.  Wright. 

Opinion  of  the  Court.  [26  S.  C. 


CLARK,  ADMINISTRATOR,   v.  WRIGHT. 

1.  The  court  has  no  right  to  require  an  administrator  to  pay  the  costs  of 
an  action  personally ^  unless  he  has  been  guilty  of  mismanagement  or 
bad  faith  in  that  action. 

2.  An  administrator,  under  the  advice  of  counsel,  instituted  an  action 
for  the  benefit  of  the  estate.  The  Circuit  Court  dismissed  the  com- 
plaint, and  an  appeal  by  the  administrator  from  this  decree  was  dis- 
missed. Afterwards,  another  Circuit  Judge,  in  turn  presiding,  direct- 
ed this  administrator  to  pay  the  costs  of  the  action  personally.  Hdd 
error,  there  being  no  evidence  of  any  mismanagement  or  bad  faith. 

Before  Frasbr,  J.,  Chester,  July,  1886. 

This  appeal  involves  the  correctness  of  an  order  of  the  Circuit 
Judge  directing  W.  A.  Clark  to  pay  personally  the  costs  in  the 
case  of  Clark  v.  Wright,  24  S.  (7.,  626. 

Mr,  J.  S,  Muller,  for  appellant. 

Messrs.  S.  P.  Hamilton  and  J.  L.  Glenn^  contra. 

February  28,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  This  was  an  application  for  an  order 
directing  the  plaintiff,  W.  A.  Clark,  to  pay  the  costs  of  an  action 
personally,  "for  mismanagement  in  said  action,**  under  the  pro- 
visions of  section  330  of  the  Code  of  Procedure.  That  section 
reads  as -follows:  '*In  an  action  prosecuted  or  defended  by  an 
executor,  administrator,  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  costs  shall  be  recovered,  as  in  an 
action  by  and  against  a  person  prosecuting  or  defending  in  his 
own  right ;  but  such  costs  shall  be  chargeable  only  upon  or  col- 
lected of  the  estate,  fund,  or  party  represented,  unless  the  court 
shall  direct  the  same  to  be  paid  by  the  plaintiff  or  defendant  per- 
sonally for  mismanagement  or  bad  faith  in  such  action  or  defence.*' 
No  evidence  whatever  was  introduced  tending  to  show  the  slight- 
est "bad  faith  or  mismanagement**  in  the  action  by  the  plaintiff. 
On  the  contrary,  the  affidavit  of  Mr.  Pope,  the  leading  attorney 
for  the  plaintiff  in  the  action,  was  submitted  in  resistance  to  the 
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motion,  showing  conclusively  that  there  was  no  bad  faith  or  mis- 
management on  the  part  of  the  plaintiff,  but  that  the  action  was 
instituted  under  his  advice  to  the  plaintiff  "that  he  was  in  duty 
bound,  as  administrator,  to  file  the  complaint  *  *  in  exonera- 
tion of  the  estate  of  said  C.  D.  Melton,"  and  that  throughout  the 
plaintiff  was  guided  by  the  advice  of  counsel.  The  Circuit  Judge, 
however,  in  a  short  order,  without  giving  any  reasons,  granted 
the  motion,  directing  that  the  costs  be  paid  by  the  plaintiff  per- 
sonally. From  this  order  the  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  need  not  be  repeated  here. 

It  seems  to  us  that,  under  a  proper  construction  of  the  terms  of 
section  330  of  the  Code,  the  court  has  no  power  to  direct  that  the 
costs  of  an  action  shall  be  paid  by  an  administrator  personally^ 
until  it  has  been  made  to  appear  that  the  administrator  has  been 
guilty  of  mismanagement  or  bad  faith  in  that  action.  The  fact  that 
the  administrator  may  have  committed  a  devastavit^  or  been  guilty 
of  other  maladministration  in  the  management  of  the  estate  com- 
mitted to  his  charge,  cannot  affect  the  question,  as  the  statute  sim- 
ply authorizes  the  court  to  impose  upon  the  administrator  person- 
ally the  costs  of  the  action  as  a  penalty  for  mismanagement  or 
bad  faith,  either  in  instituting  or  prosecuting  such  action.  Nor 
does  this  section  cover  a  case  in  which  an  administrator,  under 
cover  of  his  representative  character,  prosecutes  or  defends  an 
action  really  for  his  own  benefit  and  not  for  the  benefit  of  the 
estate  of  his  intestate,  for  that  would  not  necessarily  involve  mis- 
management or  bad  faith  in  such  action,  and  it  is  only  such  a 
case  that  the  section  of  the  code  upon  which  this  motion  is  based 
covers.  If  an  administrator  undertakes  to  litigate  for  his  own 
interests  under  cover  of  his  representative  character,  then  the  court 
in  making  its  decree  upon  such  litigation  may,  in  its  discretion, 
require  the  costs  to  be  paid  by  the  administrator  personally,  not 
for  mismanagement  or  bad  faith  in  the  action,  but  for  another  rea- 
son altogether  ;  as  in  Dupont  v.  Johnson^  Bail.  Eq.^  *279,  or  as 
in  Wham  v.  Love^  Rice  Ch,^  6,  he  would  not  be  allowed  to  charge 
the  costs  and  expenses  of  such  litigation  against  the  estate  of  his 
intestate.  But  this  is  not  a  case  in  which  this  court  is  called 
upon  to  review  the  decree  of  the  judge,  as  to  costs,  who  heard  the 
case,  but  is  a  motion  addressed  to  another  judge,  under  the  pro- 
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visions  of  section  330  of  the  Code,  and  hence  the  cases  just  cited, 
as  well  as  the  cases  o(  Lewis  v.  Wilson^  I  McCord  Oh,,  210,  and 
McMillan  v.  JSldredge,  Harp.  Eq,,  260,  cited  by  respondent's 
counsel,  do  not  apply. 

Now,  as  we  have  seen  that  there  was  no  evidence  whatever  of 
any  mismanagement  or  bad  faith  on  the  part  of  the  plaintiff  either 
in  instituting  or  prosecuting  the  action,  we  think  the  Circuit 
Judge  was  in  error  in  granting  the  order  imposing  the  costs  of 
the  action  on  the  plaintiff  personally.  Indeed,  it  is  stated  in  the 
argument  of  one  of  the  counsel  for  appellant,  that  it  was  conce<led 
in  the  court  below  that  the  plaintiff  had  not  been  guilty  of  bad 
faith,  and  although  this  is  not  expressly  stated  in  the  ^^Case," 
yet  we  suppose  it  is  implied  from  the  statement  there  made  that 
the  order  was  asked  '^for  mismanagement  in  said  action."  And 
when  we  see  from  the  affidavit  submitted  that  the  plaintiff  acted 
throughout  under  the  advice  of  counsel  of  the  highest  character 
and  deservedly  eminent  in  his  profession,  there  seems  to  be  not 
a  shadow  of  evidence  either  of  bad  faith  or  mismanagement  on 
the  part  of  the  plaintiff  in  the  action. 

The  judgment  of  this  court  is,  that  the  order  of  the  Circuit 
Court  be  reversed. 


STATE  v.  PRATER. 


1.  It  is  for  the  Circuit  Judge  to  determine  whether  a  juror  is  indifferent 
or  not,  and  whether  he  should,  therefore,  be  sworn  or  rejected. 

2.  Where  three  persons  are  on  trial  together,  and  a  juror  is  rejected  by 
the  Circuit  Judge  because  not  indifferent  as  to  one  of  the  prisoners  (the 
juror  being  a  surety  on  his  recognizance),  the  other  prisoners  have  no 
ground  for  complaint.  A  prisoner  may  reject  a  certain  number  of 
jurors,  but  he  has  not  any  right  of  selection. 

3.  The  judge  properly  refused  to  receive  parol  evidence  to  show  that  a 
witness  had  once  been  guilty  of  a  crime,  the  commission  of  which  be 
denied  on  his  cross-examination. 

4.  It  is  no  ground  for  a  new  trial  in  favor  of  one  defendant  that  proper 
evidence  affecting  only  another  defendant  was  rejected  at  the  trial  of 
the  case. 
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5.  The  deposition  of  a  witness  at  the  coroner's  inquest,  as  taken  down  by 
the  coroner,  is  the  best  evidence  of  what  such  witness  then  swore. 

6.  When  a  witness  is  offered  for  the  purpose  of  impeaching  or  of  sustain- 
ing the  general  character  of  another,  there  is  no  set  form  of  words 
which  must  be  followed  with  rigid  exactness.  It  is  sufficient  if  the 
proper  information  is  elicited. 

7.  Is  it  error  of  law  for  the  Circuit  Judge  to  receive  requests  to  charge 
after  the  time  prescribed  by  rule  of  court? 

8.  It  is  not  error  to  refuse  a  request  to  charge  when  the  principle  therein 
stated  is  otherwise  substantially  charged. 

9.  Where  the  plaintiff  introduces  evidence  as  to  a  certain  matter,  and  then 
a  witness  for  the  defendant  testifies  in  relation  thereto,  the  plaintiff 
may,  in  reply,  contradict  the  statements  of  such  witness. 

10.  In  a  law  case  this  court  cannot  interfere  with  the  refusal  of  a  Circuit 
Judge  to  grant  a  new  trial  for  alleged  insufficiency  of  evidence  to  sup- 
port the  verdict 

11.  The  presiding  judge  should  advise  the  jury  not  to  convict  on  the 
uncorroborated  testimony  of  an  accomplice ;  but  a  conviction  upon  such 
testimony  is  not  error  of  law. 

Before  Withbrspoon,  J.,  Orangeburg,  May,  1886. 

The  charge  of  the  Circuit  Judge  upon  the  matters  involved  in 
this  appeal  was  as  follows : 

Now,  gentlemen  of  the  jury,  what  is  the  case  submitted  to  you  ? 
The  State  charges  the  defendants,  Jack  Prater,  Bill  Gordon,  and 
Titus  Ferguson,  with  murder,  in  this :  That  Jack  Prater  on  the 
14th  of  July,  1885,  last  year,  in  this  county,  with  malice  afore- 
thought, with  a  certain  gun  shot  and  killed  one  Andrew  Jackson. 
That  is  the  charge  against  Jack  Prater  which  the  State  makes. 
The  State  further  charges,  in  the  same  indictment,  that  the 
defendants,  Bill  Gordon  and  Titus  Ferguson,  were  then  and  there 
present,  and  of  their  malice  aforethought  aided  and  abetted,  coun- 
selled and  advised  Jack  Prater  in  taking  the  life  of  Andrew  Jack- 
son with  malice  aforethought.  Now,  you  see,  Mr.  Foreman  and 
gentlemen,  that  the  State  charges  that  Jack  Prater  fired  the  fatal 
shot  with  malice  aforethought ;  that  Bill  Gordon  and  Titus  Fer- 
guson were  there  within  supporting  distance  of  him,  aiding,  abet- 
ting, and  assisting  him  in  committing  that  murder,  with  malice 
aforethought.  *  *  *  Two  of  these  parties  are  indicted  as 
accessories.     Before  there  can  be  an  accessory  there  must  be  a 
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principal  criminal.  There  must  be  a  principal  actor  before  there 
can  be  an  accessory  aiding,  abetting,  and  counselling  such  a  one 
to  commit  the  act.  Has  the  State  satisfied  you,  beyond  a  reason- 
able doubt,  that  Prater,  with  malice  aforethought,  took  the  life  of 
Jackson  upon  the  night  of  the  14th  of  July  last  ?  In  other  words, 
did  he  murder  him  ?  As  I  say,  the  State  must  satisfy  you  beyond 
a  reasonable  doubt,  arising  from  the  testimony,  before  the  State 
can  claim  a  verdict  of  guilty  against  Prater.  You  must  not  only 
find  that  Prater  killed  this  man  with  malice  aforethought,  but 
before  you  can  find  the  other  two  guilty  you  must  find  that  Gor- 
don and  Ferguson,  instigated  with  malice,  were  present  and  gave 
aid,  abetted,  and  counselled  and  advised  Prater  to  murder  Jack- 
son. In  order  to  be  an  aider  or  abettor  the  person  so  aiding  and 
abetting  must  be  present  within  aiding  distance,  to  aid  by  coun- 
sel, by  watching,  or  by  assisting  the  person  doing  the  unlawful 
act.  But  the  law  says  in  this  State  that  all  who  are  proved  to 
be  present  aiding,  abetting,  counselling,  and  advising  another 
with  malice  aforethought  to  commit  murder  are  equally  guilty 
with  the  principal.  There  is  no  distinction  in  this  State.  *  *  * 
Now,  I  have  stated  to  you  that  you  are  the  sole  judges  of  the 
facts.  As  the  counsel  have  properly  said,  much  depends  upon 
the  facts  of  the  case.  I  have  given  you  the  law  of  murder  and  of 
manslaughter.  Now,  it  is  for  you  to  say  whether  or  not  these 
defendants  or  any  of  them  are  guilty.  It  is  incumbent  upon  the 
State  to  make  good  the  charges  it  makes  against  its  citizens.  It 
must  satisfy  you  beyond  a  reasonable  doubt  that  Prater  fired  that 
gun  and  took  the  life  of  Andrew  Jackson  with  malice  afore- 
thought. Did  he,  or  did  he  not?  If  you  conclude  that  he  did  not, 
then  you  must  find  him  not  guilty.  If  you  conclude  that  he  did, 
then  you  will  go  to  the  guilt  or  innocence  of  the  other  two  people 
charged,  Gordon  and  Ferguson.  Were  they  present  within  sup- 
porting distance  counselling  and  advising  with  a  malicious  heart 
and  purpose  and  intent  to  have  the  life  of  Andrew  Jackson  taken  ? 
If  you  find  beyond  a  reasonable  doubt  that  they  were,  then  they 
are  just  as  guilty  as  the  man  who  did  the  act.  If  you  find  that 
they  were  not,  then  you  cannot  convict  them. 

The  grounds  of  defendant's  appeal  are  substantially  stated  in 
the  opinion,  except  the  second,  which  was  as  follows  :  ^^Because 
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his  honor  erred  in  refusing  testimony  offered  by  defendant,  to 
show  that  Frank  Riley,  a  witness  for  the  State,  had  been  accused 
and  taken  up  upon  the  charge  of  stealing  cotton  from  the  gin 
house  of  one  Gunter,  there  being  no  record  of  a  conviction  or 
other  legal  proceedings  as  to  the  said  larceny,  the  defendant 
offering  to  prove  the  same  and  to  contradict  the  said  witness,  who 
was  asked  about  and  who  denied  the  same.*' 

Messrs.  M.  I.  Browning  and  T.  M.  Raysor^  for  appellant. 

Messrs,  Izlar  ^  Olaze^  contra. 

February  28,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  appellant,  with  two  others.  Bill 
Gordon  and.  Titus  Ferguson,  was  indicted  for  murder,  the  charge 
in  the  indictment  being  that  appellant  fired  the  gun,  and  that  the 
other  two  parties  were  present  aiding  and  abetting.  The  jury 
rendered  a  general  verdict  of  guilty,  with  a  recommendation  of 
Gordon  and  Ferguson  to  the  mercy  of  the  court.  A  motion  for 
new  trial  was  submitted  to  the  Circuit  Judge  who  granted  the 
motion  as  to  Gordon  and  Ferguson,  but  refused  it  as  to  the 
appellant,  who  thereupon  gave  due  notice  of  appeal  upon  several 
grounds  which  will  be  considered  in  their  order. 

The  first  ground  alleges  error  in  allowing  a  challenge  for  cause 
made  by  the  State  to  one  of  the  jurors  presented,  upon  the  ground 
that  he  was  surety  on  the  recognizance  of  the  defendant,  Gordon, 
in  £eu3e  of  the  fact  that  this  juror  when  examined  on  his  voir  dlre^ 
had  sworn  that  he  was  not  sensible  of  any  bias  or  prejudice  in 
the  cause,  and  that  he  had  not  expressed  or  formed  any  opinion 
therein.  (It  is' perhaps  proper  to  note  here  that  in  the  printed 
"Case"  as  prepared  for  argument  in  this  court,  it  is  stated  that 
the  juror  on  his  examination,  "showed"  that  he  was  not  sensible 
of  any  bias,  &c.,  but  at  the  hearing  it  was  admitted  that  this  was 
a  misprint  and  that  the  word  should  be  "swore"  instead  of 
"showed.")  It  is  quite  clear  that  the  mere  fact  that  a  given 
juror  swears  that  he  is  not  sensible  of  any  bias  would  not  be  suf- 
ficient to  qualify  him  to  sit  as  a  juror  in  a  particular  case ;  for  if 
that  were  the  rule,  then  a  close  friend,  or  even  a  near  relative  of 
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the  accused,  might  by  simply  swearing  that  he  was  not  sensible  of 
any  bias,  force  himself  upon  the  jury. 

Indeed,  the  very  language  of  the  statute  (section  2261  of  the 
General  Stattites),  shows  conclusively  that  the  question  is 
addressed  to  the  discretion  of  the  Circuit  Court;  and  if  the  judge 
of  that  court  is  not  satisfied  that  the  juror  in  question  is  indiffer- 
ent in  the  cause,  he  should  be  rejected  and  another  called  in  his 
place.  The  language  is :  ^^If  it  appears  to  the  court  that  the 
juror  is  not  indifferent  in  the  cause,  he  shall  be  placed  aside  as  to 
the  trial  of  that  cause,  and  another  shall  be  called.*'  This  is  the 
construction  which  has  already  been  given  to  that  statute  in  the 
case  of  The  State  v.  Dodson^  16  S.  C,  459,  and  followed  in  the 
case  of  The  State  v.  Coleman,  20  /d.,  448.  If,  therefore,  it 
appeared  to  the  Circuit  Judge,  from  the  fact  that  the  juror  in 
question  was  surety  on  the  recognizance  of  one  of  the  defendants, 
or  from  any  other  fact  appearing  in  the  examination,  that  the 
juror  was  not  indifferent  in  the  cause,  it  was  not  only  his  right 
but  his  duty  to  reject  the  juror  and  have  another  called  in  his 
place. 

The  fact  that  the  "juror  was  not  the  surety  of  the  appellant 
here,  and  might,  therefore,  have  been  wholly  indifferent  so  far  as 
Prater  was  concerned,  cannot  affect  the  question.  The  three 
parties  were  tried  together,  and  if  any  juror  presented  appeared 
not  to  be  indifferent  as  to  either  one  of  the  three,  that  was  suffi- 
cient to  warrant  his  rejection.  The  right  of  challenge  secured  to 
the  accused  does  not  carry  with  it  the  right  of  selection,  but  simply 
the  right  of  rejection.  If,  therefore,  the  appellant  had  particu- 
larly desired  to  select  the  juror  in  question,  and  he  had  been 
challenged  by  either  of  the  others,  or  had  been  deemed  not  indif- 
ferent as  to  either  of  the  others,  he  could  not  properly  be  sworn 
as  a  juror  in  the  case.  State  v.  Wise  and  Johnson,  7  Rt^h,, 
412;  State  v.  Gill,  14  S.  C,  411.  The  first  exception  cannot, 
therefore,  be  sustained. 

The  second  exception  was  very  properly  abandoned  by  the 
counsel  who  so  zealously  aud  forcibly  presented  the  case  of  the 
appellant  here,  as  it  is  quite  clear  that  it  could  not  be  sustained. 

The  third  exception  is  in  the  following  language :  ^'Because 
his  honor  erred  in  refusing  evidence  offered  by  defendant,  that 
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Ben  Toby,  a  witness  for  the  State,  had  made  two  contradictory 
statements  before  the  coroner,  as  to  facts  testified  to  by  said  wit- 
ness at  the  trial,  relating  to  the  whereabouts  of  Bill  Gordon,  one 
of  the  defendants,  on  the  night  of  the  killing  of  Andrew  Jackson, 
the  said  witness  having  been  interrogated  concerning  the  same, 
and  the  deposition  before  the  coroner  having  been  put  in  evi- 
dence." It  seems  that  on  the  trial  of  this  case  Ben  Toby  stated 
that  he  did  not,  when  first  interrogated  by  the  coroner,  deny 
seeing  Gordon  on  the  night  the  homicide  was  committed,  and  the 
testimony  which  was  rejected  was  offered  for  the  purpose  of  show- 
ing that  Toby  did  so  swear  before  the  coroner.  We  are  unable 
to  see  how  the  testimony  which  was  rejected  could  possibly  affect 
this  appellant,  and,  therefore,  even  if  there  was  error  in  rejecting 
it,  so  far  as  Gordon  was  concerned,  that  would  furnish  no  ground 
for  a  new  trial  in  the  case  presented  for  our  determination.  But 
when  we  consider  that  the  statute  (section  2675  of  the  General 
iSMutes)  expressly  requires  that:  "The  testimony  of  all  wit- 
nesses examined  upon  an  inquest  shall  be  taken  down  in  writing 
by  the  coroner  and  signed  by  the  witnesses,'*  and  that  the  evi- 
dence so  taken  down  shall  be  filed  with  the  clerk  (section  719), 
this  would  seem  to  constitute  the  best  and  highest  evidence  of 
what  a  witness  may  have  testified  to  before  the  coroner  and  that 
was  already  before  the  court.  We  do  not  think  that  this  excep- 
tion can  be  sustained. 

The  fourth  exception  is  not  as  specific  as  it  should  be,  but 
nevertheless  in  a  case  of  such  gravity  as  this  we  will  not  decline 
to  consider  it.  As  we  understand  the  exception,  the  error  com- 
plained of  is  that  when  Dr.  Hydrick  was  placed  upon  the  stand 
to  sustain  the  character  of  Riley,  one  of  the  witnesses  for  the 
State,  the  usual  formula  employed  in  impeaching  or  sustaining 
the  general  character  of  a  witness  was  not  strictly  pursued.  We 
do  not  understand  that  any  precise  form  of  words  in  which  a  wit- 
ness offered  to  impeach  or  sustain  the  character  of  another  wit- 
ness shall  be  interrogated,  has  ever  been  established  so  firmly  as 
to  require  that  such  form  shall  be  followed  with  rigid  exactness. 
The  case  of  Bollard  v.  Bollard^  I  Rice  Dig,,  294  (not  reported 
elsewhere),  itself  shows  this ;  for  while  that  case  declares  that  the 
most  proper  question  is  "what  is  the  general  character  of  the  wit- 
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ness,  good  or  bad?"  yet  the  case  goes  on  to  say  that,  ''some  have 
thought  it  most  expedient  to  ask,  in  the  first  instance,  'what  is 
the  general  character  as  to  veracity  V  Now,  although  there  can 
be  no  objection  to  such  a  question,  as  the  inquiry  relates  to  vera- 
city, yet  it  is  not  as  proper  as  the  more  general  question,"  &c. 
See  also  the  remarks  of  O'Neall,  J.,  in  ilwon.,  1  Hilly  at  page  258. 
Also  1  Stark.  Uvid.j  145.  It  seems  to  us,  therefore,  that  when 
a  witness  is  offered,  either  for  the  purpose  of  impeaching  or  sus- 
taining the  general  character  of  another,  there  is  no  set  form  of 
words  which  must  be  followed  with  rigid  exactness  in  interro- 
gating such  witness.  The  important  and  material  matter  is 
whether  the  witness  under  examination  is  acquainted  with  the 
general  character  of  the  witness,  whose  character  is  under  scru- 
tiny, and  what  that  character  is,  and  that  information  may  be 
elicited  by  any  form  of  interrogatory,  not  otherwise  objectionable, 
whether  it  conforms  strictly  to  any  stereotyped  formula  or  not. 

The  fifth  exception — that  his  honor  erred  in  permitting  coun- 
sel for  the  State  to  submit  a  request  to  charge  at  the  close  of  the 
charge  to  the  jury — seems  to  have  been  taken  under  a  miscon- 
ception of  the  facts.  For  it  appears  from  the  report  of  the  Cir- 
cuit Judge,  that  this  request  to  charge  was  not  in  fact  submitted 
at  the  close  of  the  charge,  but  was  really  presented  at  the  close 
of  the  testimony,  and  when  the  judge  had  concluded  his  charge 
one  of  the  counsel  for  the  State  simply  called  the  attention  of  the 
judge  to  the  fact  that,  in  delivering  his  charge,  he  had  omitted 
any  reference  to  the  request  which  had  really  been  submitted  at 
the  proper  time.  So  that  in  reality  the  counsel  for  the  State 
simply  called  the  attention  of  the  judge  to  an  inadvertent  omis- 
sion in  the  charge,  and  in  this  there  was  certainly  no  error  or  vio- 
lation of  the  rule.  It  would  be  something  remarkable  if  a  Cir- 
cuit Judge,  called  upon  to  charge  a  jury  at  the  conclusion  of  a 
tedious  and  exciting  trial,  should  not  sometimes  commit  an  over- 
sight or  make  an  inadvertent  omission,  and  surely  to  call  his 
attention  to  such  oversight  or  omission,  so  that  it  may  at  once  be 
corrected  or  supplied,  is  surely  anything  else  but  error. 

We  do  not  wish  to  be  understood  as  implying,  by  what  we  have 
said,  that  the  violation  of  the  rule  prescribing  the  proper  time  for 
submitting  requests  to  charge,  with  the  acquiescence  of  the  Cir- 
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cuit  Judge,  would  necessarily  constitute  such  an  error  of  law  as 
would  require  that  a  new  trial  should  be  granted.  This  rule,  as 
we  understand  it,  was  designed  mainly  for  the  benefit  of  the  Cir- 
cuit Judge,  so  as  to  give  him  time  to  consider  the  several  propo- 
sitions of  law  relied  upon  by  counsel,  and  to  arrange  his  charge 
accordingly ;  and  if  he  chooses  to  dispense  with  its  strict  observ- 
ance as  to  the  time  when  the  requests  to  charge  are  submitted, 
we  are  not  prepared  to  say  that  this  would  constitute  such  an 
error  of  law  as  would  entitle  an  appellant  to  a  new  trial. 

The  sixth  exception — that  the  Circuit  Judge  erred  in  refusing 
the  several  requests  to  charge  as  set  out  in  this  exception — cannot 
be  sustained,  for  the  reason  that  every  proposition  of  law  contained 
in  these  requests  will  be  found  embraced  in  the  charge,  which  is 
set  out  in  full  in  the  record.  A  Circuit  Judge  is  not  bound  to 
adopt  the  precise  phraseology  in  which  requests  to  charge  are 
embodied  by  counsel.  If  the  propositions  of  law  which  they  pre- 
sent are  substantially  presented  to  the  jury,  the  fact  that  they  are 
presented  in  the  judge's  own  language,  and  not  in  the  language 
employed  by  counsel,  affords  no  ground  of  exception. 

For  example,  take  the  first  subdivision  in  this  exception,  which 
alleges  error  on  the  part  of  the  Circuit  Judge  in  refusing  the 
charge,  "that  persons  not  present  nor  suflSciently  near  to  render 
assistance  are  not  principals.'*  Now,  the  language  of  the  judge 
in  reference  to  this  point  was :  "In  order  to  be  an  aider  or  abet- 
tor, the  person  so  aiding  and  abetting  must  be  present  within 
aiding  distance,  to  aid  by  counsel,  by  watching,  or  by  assisting 
the  person  doing  the  unlawful  act."  The  proposition  of  law  which 
the  request  sought  to  have  impressed  upon  the  jury  was,  that  to 
constitute  one  a  principal  he  must  be  near  enough  to  render  some 
assistance  to  the  person  who  actually  does  the  unlawful  act ;  and 
it  seems  to  us  that  the  phraseology  employed  by  the  Circuit  Judge 
just  as  fully,  and  perhaps  a  little  more  so,  conveyed  the  desired 
idea  to  the  jury  as  if  he  had  used  the  identical  language  in  which 
the  request  to  charge  was  couched.  To  say  that  the  person  so 
charged  as  a  principal  as  being  present  aiding  and  abetting,  "must 
be  present  within  aiding  distance^'*  is  surely  the  same  thing  as  to 
say  that  "persons  not  present  nor  sufficiently  near  to  render 
asmtance  are  not  principals."     From  the  language  used  by  the 
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Circuit  Judge,  the  jury  could  not  fail  to  understand  that  to  con- 
stitute one,  who  did  not  himself  do  the  unlawful  act,  a  principal 
by  reason  of  the  fact  that  he  was  aiding  and  abetting  in  the  per- 
formance of  such  act,  he  must  either  be  actually  present  or  near 
enough  to  render  assistance  while  the  act  was  being  done ;  and 
this  is  the  real  point  of  the  request  to  charge.  So  it  will  be  found 
that  each  one  of  the  several  propositions  contained  in  the  requests 
to  charge  was  substantially  charged  by  the  Circuit  Judge,  though, 
perhaps,  not  always  in  the  precise  terms  in  which  the  requests 
were  stated. 

The  seventh  exception,  alleging  error  in  allowing  the  State  in 
the  reply  to  offer  evidence  in  regard  to  the  hole  in  the  chimney 
of  the  house  of  the  deceased,  not  in  reply  to  any  new  mattw 
brought  out  by  the  defence,  is  not  well  taken.  It  appears  that 
in  the  testimony  in  chief  on  the  part  of  the  State,  some  evidence 
in  reference  to  the  hole  in  the  chimney  was  adduced,  and  that  in 
the  defence  a  witness,  Mag  Gleaton,  was  examined  in  reference 
to  that  matter.  When  the  State  came  to  the  reply,  the  witness, 
Jones,  was  examined  as  to  the  hole,  for  the  purpose  of  contra- 
dicting the  testimony  of  Mag  Gleaton.  This  was  clearly  compe- 
tent, even  if  it  had  been  objected  to  at  the  proper  time,  about 
which  there  seems  to  be  some  difference  of  opinion  between  the 
counsel ;  but  we  have  assumed  that  the  testimony  was  duly  ex- 
cepted to  at  the  proper  time. 

The  eighth  and  last  exception  is  in  the  following  language : 
"Because  his  honor  erred  in  refusing  the  motion  for  a  new  trial, 
as  to  this  defendant,  upon  the  ground  of  insufficiency  of  evidence, 
the  only  positive  and  unimpeached  evidence  being  that  of  Robert 
Tyler,  a  witness  for  the  State,  whose  evidence  was  most  improba- 
ble, and  who,  if  his  evidence  was  true,  was  an  accomplice,  and 
lacked  corroboration."  As  far  back  as  the  case  of  The  State  v. 
Cardoza  (11  S.  C,  222),  this  court  said:  "It  has  been  so  often 
held  that  this  court  cannot  set  aside  the  verdict  of  a  jury,  in  a 
case  in  the  nature  of  an  action  at  law,  or  in  a  criminal  case,  on 
the  ground  that  the  verdict  was  against  the  evidence,  or  unsup- 
ported by  it,  that  it  is  not  necessary  to  consider  that  portion  of 
the  appeal  that  makes  such  a  demand  further  than  to  say  that  it 
is  not  competent  for  this  court  to  say,  on  app^  in  sack  a  case, 
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that  a  discrepancy  between  the  evidence  and  the  verdict  based 
upon  it  is  so  great  as  to  warrant  the  inference  that  the  jury  were 
influenced  by  improper  considerations.  The  proper  place  to 
examine  questions  of  that  nature  is  at  the  Circuit,  and  the  deci- 
sion of  the  Circuit  Court,  so  long  as  no  error  of  law  is  committed 
by  it,  is  final  and  conclusive."  This  doctrine  has  been  so  re- 
peatedly recognized  and  enforced,  that  it  is  not  necessary  to  cite 
the  numerous  cases  in  which  it  has  been  recognized  and  acted  on. 

The  sole  question,  therefore,  for  us  to  consider  is,  whether  the 
Circuit  Judge  committed  any  error  of  law  in  refusing  the  motion 
for  a  new  trial.  No  such  error  has  been  pointed  out  to  us,  and 
we  have  not  been  able  to  discover  any.  The  testimony  of  an 
accomplice  is  undoubtedly  competent^  while  its  credibility  is  for 
the  jury  and  not  for  us.  If,  therefore,  a  jury  should  see  fit  to 
convict  upon  the  uncorroborated  testimony  of  an  accomplice,  we 
do  not  see  any  ground  upon  which  we  could  interfere  without 
invading  the  province  of  the  jury,  which  we  are  forbidden  to  do. 
So  if,  in  such  a  case,  a  Circuit  Judge  should  refuse  to  grant  a  new 
trial,  we  do  not  see  upon  what  ground  we  could  impute  to  him 
error  of  law  in  so  doing.  State  v.  Scott^  15  S.  (7.,  438.  It  is 
true  that  the  proper  practice  is  for  the  presiding  judge  to  advise 
the  jury  not  to  convict  upon  the  uncorroborated  testimony  of  an 
accomplice  [State  v.  Wingo^  11  S,  (7.,  275,  note;  State  v.  Scott j 
9upra) ;  but  we  know  of  no  authority  which  requires  that  they 
shall  be  directed  to  acquit  unless  the  testimony  of  the  accomplice 
is  corroborated ;  and  if  the  jury  see  fit  to  disregard  such  advice^ 
then  the  only  remedy  is  by  a  motion  addressed  to  the  Circuit 
Judge  for  a  new  trial,  upon  which  motion  his  decision,  in  the 
absence  of  any  error  of  law^  "is  final  and  conclusive."  So  that, 
even  if  the  appellant  had  been  convicted  upon  the  uncorroborated 
testimony  of  an  accomplice,  and  the  Circuit  Judge  had  refused  a 
motion  for  a  new  trial,  based  upon  the  ground  of  insuQiciency  of 
evidence,  we  are  unable  to  see  by  what  authority  this  court  could 
interfere. 

While  it  is  true  that  in  the  case  of  The  State  v.  Wingo^  supra^ 
a  new  trial  was  granted  by  the  Court  of  Appeals  because  the 
.  defendant  appeared  to  have  been  convicted  upon  the  uncorrobor- 
ated testimony  of  an  accomplice,  yet  it  must  be  remembered  that 
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at  that  time  the  Court  of  Appeals  was  invested  with  the  power, 
which  has  been  denied  to  us  by  the  constitution,  of  granting  new 
trials  for  insufficient  evidence.  But  even  in  that  case  the  late 
Chief  Justice  Dunkin  used  this  language :  *'It  cannot,  therefore, 
be  affirmed  that  the  verdict  was  illegal,  although  unsustained  by 
any  evidence  except  that  of  an  accomplice;'*  showing  plainly 
that  the  new  trial  was  not  granted  upon  the  ground  of  error  of 
law,  but  solely  on  the  ground  of  the  insufficiency  of  the  evidence. 

In  justice,  however,  to  the  Circuit  Judge,  we  ought  to  add  that 
the  case  for  the  prosecution  did  not  rest  alone  upon  the  uncor- 
roborated testimony  of  the  accomplice,  and  therefore  it  cannot 
properly  be  said  that  he  has  refused  a  motion  to  set  aside  a  ver- 
dict based  alone  upon  such  testimony. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


STATE  EJT  RELATIONE  GOODGION  v.  LATIMER. 

1.  Cases  stated  in  which  trial  justices  have  jurisdiction  in  matters  of 
ejectment. 

2.  A  summons  in  ejectment  must  show  upon  its  face  the  allegations  neces- 
sary to  give  a  trial  justice  jurisdiction.  Where  the  only  charge  is 
that  the  respondent  was  in  the  unlawful  possession  of  the  premises, 
no  jurisdictional  fact  appears,  and  the  proceeding  is  void. 

3.  Where  a  party  in  possession  of  land  under  a  mortgagor  agreed  with 
the  purchaser  at  the  foreclosure  sale  to  lease  the  land  from  him,  bat 
afterwards  declined  to  do  so  and  refused  to  surrender  possession,  such 
party  is  not  a  tenant  at  will,  nor  is  there  any  expiration  of  lease,  nor 
failure  to  pay  rent  when  due,  and  therefore  a  trial  justice  has  no  juris- 
diction to  summarily  eject  him. 

Before  Kershaw,  J.,  Greenville,  July,  1886. 

.  The  facts  of  the  case,  as  agreed  upon  by  counsel,  are  stated  in 
the  opinion.  In  return  to  the  writ  of  certiorari^  the  trial  justice 
reported  as  follows : 

The  above  cause  was  heard  before  me  on  the  8th  day  of  June, 
1886.     Plaintiff  and  defendant  both  appeared  in  person  and  were 
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represented  bj  counsel.  Testimony  was  submitted  on  behalf  of 
plaintiff;  the  defence  put  up  no  witnesses.  The  case,  as  ap- 
pears by  the  testimony  herewith  filed,  shows  that  the  defendant 
asked  of  plaintiff's  agent  permission  to  remain  on  the  land.  This 
permission  was  accorded  on  condition  that  defendant  should  sat- 
isfactorily secure  plaintiff  for  rents  for  the  year.  This  defendant 
promised  to  do,  but  after  demand  failed  to  carry  out  the  agree- 
ment, whereupon  plaintiff  brought  suit  in  ejectment.  The  defen- 
dant did  not  claim  the  right  to  hold  possession  of  the  land  in  dis- 
pute by  virtue  of  any  claim  of  ownership  therein,  or  because  of 
any  lease  existing  at  the  time  of  plaintiff's  purchase.  Had  such 
been  the  case,  I  would  have  had  no  jurisdiction,  and  upon  its 
being  made  so  to  appear  under  the  method  indicated  by  the  stat- 
ute (sections  79  and  80,  Code  of  Procedure)^  I  would  have 
refused  to  act.  Upon  the  evidence  before  me,  I  concluded,  as 
matter  of  fact,  that  the  defendant  had  acknowledged  that  he  held 
as  tenant  at  will  of  plaintiff,  and  had  agreed  to  give  satisfactory 
security  for  payment  of  rent;  that  he  had  failed  to  give  the  said 
security  upon  demand,  and  was  therefore  in  the  position  of  a  ten- 
ant in  arrears  for  rent  or  a  trespasser,  and  in  either  view  that  the 
owner  of  the  property  had  the  right  to  have  possession  thereof 
by  a  summary  proceeding.  I  therefore  so  adjudged  and  declared 
my  intention  to  issue  a  writ  of  ejectment,  which  was  stayed  upon 
notice  that  a  writ  of  certiorari  would  be  asked  for.  Said  writ 
has  been  this  day  served  upon  me,  and  in  accordance  with  its 
precept  I  file  this  return  thereto. 

The  Circuit  Judge  passed  the  following  order,  omitting  his 
statement  of  the  facts  and  of  General  Statutes,  sections  1814- 
1819: 

As  the  last  section  alone  authorizes  the  person  in  possession  to 
be  ejected  upon  no  more  than  three  days*  notice,  it  is  evident 
that  here  the  trial  justice  proceeded  under  this  section.  As  the 
section  does  not  authorize  such  a  proceeding  in  the  case  of  a  per- 
son ''in  the  unlawful  possession  of  land"  of  another,  which  is  the 
complaint  here  made,  it  follows  that  the  trial  justice  was  without 
jurisdiction  in  the  premises,  and  the  proceedings  must  be  set 
aside.  If  we  look  into  the  proof  made  below,  it  will  be  found 
that  the  facts  do  not  bring  the  case  within  any  of  the  provisions 
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of  the  section,  which  is  equally  conclusive  against  the  jurisdic- 
tion claimed  or  attempted  to  be  exercised.  These  statutes  most 
be  strictly  pursued  and  strictly  construed.  Baldwin  y.  Cooley^ 
1  /S'.  a,  260. 

The  return  shows  no  proper  service  of  notice,  because  it  does 
not  appear  to  have  been  made  by  a  person  duly  appointed,  nor 
by  any  officer  appointed  by  law  for  that  purpose.  State  ex  rel, 
McCall  V.  Cohen,  13  *S.  (7.,  198.  That  is  necessary  to  give 
jurisdiction,  unless  the  party  voluntarily  appear,  and  in  cases  of 
this  character  it  is  doubtful  if  a  voluntary  appearance  would  cure 
the  jurisdictional  defect,  because  the  act  requires  the  notice  to  be 
served,  which  means  legal  service,  as  the  jurisdiction  will  not 
otherwise  attach. 

It  is  therefore  ordered  and  adjudged,  that  the  proceedings  in 
ejectment  herein  be  set  aside  and  declared  void  for  want  of  juris- 
diction, and  that  further  proceedings  thereunder  be  prohibited, 
and  that  a  writ  of  prohibition  do  issue  for  that  purpose,  and  that 
the  respondent  herein,  Hattie  F.  Latimer,  pay  the  costs  of  this 
proceeding. 

From  this  order  the  respondent  below  appealed  to  this  court 

Messrs.  J.  A.  Mooney  and  W.  H.  Irvine,  for  appellant 

Messrs.  Bellinger  ^  Clyde,  contra. 

March  1,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  This  was  a  certiorari  pro- 
ceeding to  test  the  jurisdiction  of  trial  justice  C.  M.  Furman,  in 
ordering  the  relator  ejected  from  certain  real  estate  claimed  by 
the  respondent,  Hattie  F.  Latimer.  The  facts  are  as  follows : 
.In  July,  1882,  the  assignee  of  the  Sullivan  Manufacturing  Com- 
pany sold  the  property  known  as  the  Fork  Shoals,  or  Sullivan 
Factory,  with  the  lands  appurtenant,  to  Huff  &  Co.,  the  pur- 
chasers paying  one-third  of  the  purchase  money  in  cash,  and 
securing  the  remainder  by  a  mortgage  of  the  property.  On  July 
23,  1883,  a  suit  to  foreclose  this  mortgage  was  instituted  in  the 
Circuit  Court  for  Greenville  County.  On  July  24,  1883,  Huff 
&  Co.  conveyed  this  property  to  Hewlett  Sullivan.     On  August 
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3,  1883,  Hewlett  Sullivan  conveyed  to  John  H.  Latimer,  James 
H.  Latimer,  John  H.  Latimer  as  trustee,  and  Fannie  A.  Good- 
gion, the  wife  of  the  relator. 

Lis  pendens  in  the  foreclosure  suit  was  not  filed  until  after 
these  conveyances,  to  wit,  not  until  August  10,  1883.  The  pro- 
perty was  not  sold  under  the  foreclosure  judgment,  which  was 
obtained  in  April,  1884,  until  April  3,  1886.  At  this  sale  Hat- 
tie  F.  Latimer  became  the  purchaser,  at  which  time  the  relator, 
Goodgion,  was  in  possession  of  part  of  the  premises.  After  the 
sale,  on  the  same  day,  Goodgion  asked  Dr.  Latimer,  the  husband 
of  Hattie  F.,  if  he  could  remain  on  the  premises  during  the 
remainder  of  the  year,  to  which  Latimer  assented  if  Goodgion 
would  secure  the  rent,  which  he  agreed  to  do.  Latimer  soon 
thereafter  demanded  x>{  Goodgion  a  written  contract  for  rent, 
which  was 'refused,  whereupon  the  action  for  ejectment  was  com- 
menced before  the  trial  justice  on  June  1,  1886. 

The  trial  justice  issued  a  summons,  of  which  the  following  is 
a  copy :  "To  J.  W.  Goodgion.  Complaint  having  been  made 
unto  me  by  Hattie  F.  Latimer  that  you  are  in  the  unlawful  pos- 
session of  her  premises  at  Fork  Shoals,  in  this  State  and  county. 
This  is  therefore  to  require  you  to  appear  before  me  at  my  ofiBce 
in  Greenville,  S.  C,  within  three  days  from  the  service  of  this 
summons  to  answer  to  the  said  complaint,  orjudgmentwill.be 
given  against  you  by  default  for  the  possession  of  the  same."  This 
was  served  by  one  Newman,  who  was  neither  a  constable  nor 
had  any  written  authority  to  make  service.  Goodgion,  however, 
appeared  on  the  third  day,  and  the  trial  was  fixed  for  the  eighth 
day.  At  the  trial  the  facts  as  above  stated  were  brought  out  in 
substance  by  the  plaintiff.  The  defendant  ofiered  no  evidence, 
and  upon  the  trial  justice  announcing  his  purpose  to  issue  an 
order  of  ejectment,  the  certiorari  proceeding  was  instituted,  which 
was  heard  by  his  honor,  Judge  J.  B.  Kershaw,  who  adjudged  the 
trial  justice  without  jurisdiction  and  ordered  the  ejectment  pro- 
ceedings to  be  set  aside  with  costs,  &c. 

The  main  question  in  the  appeal  is,  whether  the  trial  justice 
had  jurisdiction.  There  are  four  classes  of  cases  in  which  trial 
justices  have  jurisdiction  in  matters  of  ejectment  for  summary 
action:  1st.  Where  tenants  desert  the  premises  and  fail  to  pay 
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the  rent.  General  Statutes,  §§  1814-1816.  2nd.  Where  ten- 
ants  hold  over  after  the  determination  of  any  lease — two  trial 
justices  having  jurisdiction  in  such  case.  8rd.  Where  any  per- 
son or  persons  have  gone  or  shall  hereafter  go  into  possession  of 
any  land  or  tenements  of  another  either  as  a  tenant  at  will,  or 
under  contract  to  serve  another  as  a  domestic  servant  or  common 
laborer  or  otherwise,  and  shall  refuse  or  neglect  to  give  up  the 
premises  so  occupied  when  required  by  the  person  letting  the 
same,  or  upon  the  determination  of  the  contract,  either  by  its 
own  limitations  or  for  any  other  cause,  the  trial  justice  may  pro- 
ceed to  eject  afler  ten  days'  notice.  Gen,  Stat.,  §  1818.  4th. 
In  all  cases  where  tenants  hold  over  after  the  expiration  of  their 
leases  or  contract  of  rent,  whether  the  same  be  in  writing  or  by 
parol,  or  shall  fail  to  pay  the  rent  when  it  shall  become  due,  upon 
the  landlord  entering  and  demanding  possession  with  a  refusal  to 
surrender,  he  may  apply  to  a  trial  justice,  who  may  eject  upon 
three  days'  notice.     Gen.  Stat.,  §  1819. 

Now,  to  give  a  trial  justice  jurisdiction,  the  record  must  show 
a  case  falling  under  some  one  of  these  sections.  The  only  paper 
in  this  case  seems  to  have  been  the  summons.  Does  it  show 
upon  its  face  either  a  tenant  deserting  the  premises  and  leaving 
the  rent  unpaid,  or  a  tenant  holding  over  after  the  determination 
of  his  lease  ?  Or  a  person  who  had  gone  into  the  possession  of  the 
respondent's  land  as  a  tenant  at  will ;  or  under  contract  as  a 
domestic  servant  or  common  laborer  or  otherwise ;  and  who  has 
refused  or  neglected  to  give  up  the  premises  on  demand?  Sec- 
tion 1818.  Or  does  it  show  a  tenant  holding  over  after  the  ex- 
piration of  his  lease  or  contract  of  rent,  or  who  has  failed  to  pay 
his  rent  when  due?  Section  1819.  Upon  reading  the  summons, 
it  will  be  seen  that  the  charge  contained  falls  under  neither  of 
these  sections.  On  the  contrary,  the  only  charge  is  that  the 
defendant  was  in  the  ^'unlawful  possession"  of  the  premises  of 
Mrs.  Latimer,  which,  if  anything,  was  the  foundation  of  an  action 
in  the  Court  of  Common  Pleas.  The  summons  then  issued  by 
the  trial  justice,  which  was  the  only  paper  before  him,  being 
entirely  without  any  jurisdictional  fact,  it  is  apparent  without 
more  that  he  could  not  proceed,  independent  of  the  other  irr^- 
larities  in  the  case. 
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Nor  do  we  think  that  the  testimony  cured  the  defect.  This 
certainly  did  not  bring  the  case  under  section  1818,  as  there  was 
no  tenancy  at  will,  or  a  contract  to  serve  as  a  domestic  servant,  a 
common  laborer,  or  otherwise,  proved,  and  if  it  did,  then  the  ten 
days'  notice  was  not  given.  Nor  does  it  bring  it  under  section 
1819,  as  there  was  no  expiration  of  a  lease  proved,  nor  a  failure 
to  pay  the  rent  when  due,  the  proof  being  that  the  relator  had 
not  secured  the  rent  by  a  written  contract. 

It  is  the  judgment  of  this  court,  that  the  judgment  below  be 
affirmed. 


WILLIAMS  V.  CUDD. 


1.  In  1860,  a  married  woman  had  no  power  to  convey  her  inheritance 
except  under  the  statute  and  in  strict  compliance  therewith.  Where, 
therefore,  in  her  relinquishment  the  word  "inheritance"  was  omitted 
from  the  prescribed  formula — "all  her  estate,  interest,  and  inheri- 
tance"— the  deed  did  not  convey  the  wife's  estate  in  the  land ;  and 
upon  her  death  intestate,  her  husband  surviving,  her  children  became 
entitled  to  two-thirds  of  this  land. 

2.  Nor  can  the  Court  of  Equity  supply  the  omitted  word,  as  that  court 
cannot  aid  the  defective  execution  of  a  power,  where  the  power  is 
created  by  statute ;  especially  so,  where  the  statutory  power  is  given  to 
married  women. 

y 

Before  HuDSOif,  J.,  Spartanburg,  September,  1886. 

This  was  an  action  for  partition  under  the  facts  stated  in  the 
opinion.     The  Circuit  decree  was  as  follows : 

The  referee  finds  the  relinquishment  to  be  defective  in  the 
omission  of  the  word  ''inheritance,"  but  that  this  word  ought  to 
be  supplied  by  the  court  as  Eliza  clearly  intended  that  it  shonld 
be  there,  and  that  the  complaint  should  be  dismissed.  I  wish  I 
could  agree  with  him,  but  the  court  cannot  now,  afler  the  death 
of  Eliza,  execute  for  her  what  she  failed  to  execute  during  her 
life — if  she  did  fail.  The  law  has  prescribed  the  only  mode  in 
which  a  married  woman  could  then  (A.  D.  1860)  convey  her 
inheritance.     The  courts  have  uniformly  held  that  the  statute  of 
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1795  must  be  strictly  followed  or  else  the  deed  fails.  There  is  no 
power  in  any  court  to  amend  the  act  or  to  cure  defective  attempts 
to  comply  with  its  terms ;  or,  at  all  events  I  know  of  no  case  of 
such  interference  by  the  court,  whilst  the  uniform  current  of 
decisions  is  that  the  Court  of  Equity  will  not  relieve  against  a 
defective  execution  of  this  statutory  power;  and  surely  such  will 
not  be  done  after  the  death  of  the  married  woman. 

Many,  very  many,  cases  of  great  hardship  to  purchasers  arose 
from  a  failure  to  have  the  married  woman  to  comply  strictly  with 
the  act ;  but  the  loss  has  invariably  fallen  upon  the  purchaser  in 
spite  of  the  clearest  internal  evidence  in  the  writing,  that  it  was 
the  intention  of  the  parties  to  have  a  perfect  relinquishment.  In 
the  present  instance  the  intention  is  clear;  but  no  equity  to  relief 
has  been  proved  outside  of  this  intention,  and  a  full  price  paid  by 
Wingo.  The  reinvestment  of  the  proceeds  in  other  lands  is  not 
proved. 

It  remains,  therefore,  to  pass  upon  the  sufficiency  of  the  relin- 
quishment. If  it  were  an  open  question,  I  would  hold  it  to  be  a 
substantial  compliance  with  the  act  and  a  good  relinquishment 
Indeed,  it  seems  to  me  to  be  a  strict  compliance,  because  the  words, 
"all  her  interest  and  estate,*'  surely  would  seem  large  enough  to 
carry  a  fee  or  inheritance;  and  these  words  are  surely  **to  the 
purport,"  if  not  in  form,  of  the  language  of  the  act.  The  only 
omission  is  that  of  the  word  "inheritance."  But  our  couru  have 
held  that  word  to  be  essential,  and  I  can  do  no  leas.  In  the  case 
of  Wingo  v.  Parker  (19  S.  C,  page  9,  et  seq.),  Justice  Mclver 
has  reviewed  all  the  authorities,  and  it  is  useless  here  to  do  more 
than  cite  that  case. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  plain- 
tiffs are  the  owners  of  two-thirds  of  said  land,  and  the  defendant 
of  the  one-third,  and  that  he  is  accountable  for  all  the  rents  and 
profits  over  and  above  the  one-third  actually  used  since  the  death 
of  Eliza  Bishop.  It  is  referred  to  J.  E.  Jennings,  Esq.,  as 
special  referee,  to  take  an  account  of  these  rents  and  profits,  and 
also  of  all  substantial  improvements  and  betterments  erected  on 
said  land  by  the  present  defendant,  and  report  the  same  to  this 
court.  It  is  further  ordered,  that  a  writ  in  partition  do  issue  out 
of  this  court,  directed  to  five  commissioners,  to  be  chosen  accord- 
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ing  to  the  practice  thereof,  commanding  them  to   make  partition 
of  the  said  land  according  to  their  rights  as  herein  determined. 
The  defendant  appealed  upon  the  grounds  stated  in  the  opinion. 

Messrs.  Bomar  ^  Simpson^  for  appellant. 

Mr.  J.  S.  R.  Thomson^  contra. 

March  4,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  Mrs.  Eliza  T.  Bishop,  while  the 
wife  of  H.  J.  Bishop,  was  seized  of  a  small  tract  of  land  contain- 
ing 190  acres,  and  husband  and  wife  agreed  to  sell  the  land  to 
one  Alexander  Wingo ;  and  on  August  20,  1860,  they  joined  in 
the  execution  of  a  conveyance  to  him  for  full  and  valuable  con- 
sideration. More  than  seven  days  after,  viz.,  on  September  7, 
1860,  Mrs.  Bishop  signed  an  instrument,  purporting  to  be  the 
relinquishment  of  her  inheritance,  which  was  attached  to  the  deed, 
and  was  as  follows : 

Statb  of  South  Carolina.    1 
Spartanburg  District.  J 

I,  John  W.  Carlisle,  notary  public  &  ex-off.  mag.,  do  hereby 
certify  unto  all  whom  it  may  concern,  that  Eliza  T.  Bishop,  the 
wife  of  the  within  named  H.  J.  Bishop,  did  this  day  appear 
before  me,  and  upon  being  privately  and  separately  examined  by 
me,  did  declare  that  she  did,  at  least  seven  days  before  this  exam- 
ination, actually  join  her  husband  in  executing  such  release,  and 
did  then,  and  still  freely  and  voluntarily  and  without  any  manner 
of  compulsion,  dread,  or  fear,  of  any  person  or  persons  whomso- 
ever, renounce,  release,  and  forever  relinquish  unto  the  within 
named  Alexander  Wingo,  his  heirs  and  assigns,  all  her  interest 
and  estate  of,  in,  or  to  all  and  singular  the  premises  within  men- 
tioned and  released.  And  further,  said  Eliza  T.  Bishop  did 
declare  that  the  within  deed  or  conveyance  was  positively  and 
hona  fide  executed  at  least  seven  days  before  her  present  exami- 
nation. 

her 

Eliza  T.  X  Bishop. 

mark. 

Given  under  my  hand  and  seal  this  seventeeth  day  of  Septem- 
ber, A.  D.  1860. 

John  W.  Carlisle,  [l.  s.]  Not.  Pub.  &  Ex  OflF.  Mag." 

The  purchaser  Wingo  went  into  possession,  but  afterwards 
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dying  intestate,  the  land  was  sold  for  partition,  and  at  that  sale 
the  defendant,  Cudd,  became  the  purchaser  and  is  now  in  posses- 
sion of  it.  In  the  meantime  (188-1),  Mrs.  Bishop  died,  and  this 
action  was  brought  by  her  heirs  (except  her  husband  who  survived 
her)  to  recover  from  the  defendant  two-thirds  of  the  land  and  for 
partition  among  themselves,  upon  the  ground,  as  they  allege,  that 
the  paper  executed  by  Mrs.  Bishop  on  the  deed  to  Wingo,  pur- 
porting to  be  the  relinquishment  of  her  inheritance,  was  not  such 
a  relinquishment  as  the  law  required,  and,  being  absolutely  void, 
did  not  convey  her  estate  in  the  land,  which  at  her  death 
descended  to  her  distributees ;  one-third  to  her  surviving  hus- 
band, and  the  other  two-thirds  to  her  other  heirs,  the  plaintiffs. 
The  defendant,  among  other  things,  claimed  that  he  purchased 
the  land  for  full  value,  and  that  the  relinquishment,  having  been 
carefully  prepared  by  a  lawyer,  was  regular,  valid,  and  binding; 
but  if  not,  he  prayed  the  court  to  reform  it,  so  as  to  make  it  con- 
form precisely  to  the  requirements  of  the  statute  and  the  intention 
of  the  parties. 

It  was  referred  to  J.  K.  Jennings,  Esq.,  as  referee,  who  took 
the  testimony  and  reported  that  there  was  nothing  in  the  evi- 
dence to  show  that  there  was  any  defect  whatever  in  the  execu- 
tion and  delivery  of  the  deed ;  and  that  the  relinquishment  was  in 
the  exact  form  laid  down  by  "Thornton  on  Conveyancing,"  and 
a  substantial  compliance  in  every  particular  with  the  statute  of 
1795,  with  the  exception  of  the  omission  of  the  word  "inheri- 
tance." He  held,  under  our  decided  cases,  that  the  omission  was 
a  fatal  defect,  but  as  it  was  clearly  a  mistake,  caused  by  taking 
the  form  from  a  law  book,  and  there  could  be  no  doubt  as  to 
the  intention  of  the  parties,  equity  could  and  should  reform  the 
instrument  so  as  to  conform  to  the  terms  of  the  law.  Upon 
exceptions  to  this  report  the  cause  was  heard  by  Judge  Hudson, 
who  reversed  the  report  of  the  referee,  ordered  the  writ  of  par- 
tition to  issue,  and  recommitted  the  case  that  enquiry  might  be 
make  as  to  the  rents  and  betterments,  &c. 

The  defendant  appeals  to  this  court  on  the  grounds:  "I. 
Because  the  Circuit  Judge  erred  in  not  holding  that  the  relin- 
quishment of  inheritance  by  Eliza  T.  Bishop,  in  1860,  was  a 
good  relinquishment  and  that  the  act  had  been  sufficiently  corn- 
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plied  with.  II.  Because  the  Circuit  Judge  erred  in  not  holding 
that  the  (>ourt  of  Equity  should  consider  that  done,,  which  was 
intended  to  be  done,  and  that,  as  it  clearly  appeared  from  the 
evidence  that  Mrs.  Bishop  intended  to  relinquish  her  inheritance, 
she  did  in  fetct  and  in  law  relinquish  her  inheritance,  and  her 
heirs  have  no  interest  now  in  the  land.  III.  Because  the  judge 
erred  in  holding  that  the  Court  of  Equity  has  no  power  to  so 
correct  the  relinquishment  of  inheritance  as  to  make  it  conform 
to  the  clear  intention  of  the  parties  to  it.  V.  Because  the  judge 
erred  in  not  holding  that  the  plaintiffs,  heirs  at  law  of  Eliza  T. 
Bishop,  are  estopped  by  the  conduct  of  their  mother  from  claim- 
ing any  part  of  the  land  in  dispute.  VI.  Because  the  judge 
erred  in  holding  that  defendant  was  accountable  for  all  rents  and 
profits  over  and  above  the  one-third  actually  used  since  the  death 
of  Mrs.  Bishop,"  &c. 

This  is  certainly  a  hard  case.  It  seems  that  the  paper  claimed 
to  be  a  good  relinquishment  of  inheritance  by  Mrs.  Bishop,  was 
prepared  by  an  intelligent  gentleman,  a  lawyer  of  good  standing 
in  his  profession,  who,  in  writing  it,  followed  a  form  found  in  a 
law  book ;  that  the  parties  were  not  negligent  or  careless,  but 
made  proper  efforts  to  have  a  legal  and  valid  relinquishment  pre- 
pared and  executed,  and  no  doubt  thought  they  had  accom- 
plished that  purpose.  But  the  only  question,  which  we  can  con- 
sider, is  whether  the  relinquishment  was  actually  made  in  con- 
formity to  the  act  upon  the  subject.  At  the  time  this  transaction 
took  place  (1860),  the  disability  of  a  married  woman  was  general. 
She  was  incapable  of  binding  herself  by  deed,  unless  expressly 
authorized  so  to  do.  The  power  by  which  a  married  woman 
could  relinquish  her  inheritance  in  lands,  was  given  by  the  act  of 
the  legislature,  and,  having  no  such  right  outside  of  the  act,  it 
could  only  be  done  by  the  authority  of  that  act,  and  in  the  manner 
and  to  the  extent  prescribed  by  that  act.  *'The  right  of  inheri- 
tance of  a  married  woman  is  protected  with  jealous  vigilance  by 
the  law.  She  cannot  be  deprived  of  it,  but  by  a  scrupulous  adhe- 
rence to  the  statute  providing  the  mode  in  which  a  married 
woman  may  part  with  her  inheritance  in  lands."  Pitts  v.  Wickerj 
3  Hill,  199. 

It  cannot  be  necessary  now,  to  go  into  the  question,  whether 
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in  this  State  the  relinquishment  of  the  inheritance  of  a  married 
woman  in  1860,  which  omitted  the  word  "inheritance,"  was  a 
full  compliance  with  the  act  of  1796 ;  for  the  authorities  upoo 
that  precise  point  have  been  lately  reviewed  in  the  case  o{  Parker 
V.  WingOy  19  S.  (7.,  9,  where  it  was  held  expressly,  that  in  such 
an  instrument,  "the  word  ^inheritance'  is  essential  under  the  act" 

But  it  is  strongly  pressed  upon  us  that,  this  being  a  case  for 
partition,  the  extraordinary  jurisdiction  of  equity  may  be  invoked 
to  consider  that  done  which  was  intended  to  be  done,  and  to 
reform  the  instrument  by  adding  the  word  "inheritance,"  so  as  to 
conform  to  the  requirements  of  the  law.  We  regret  to  say  that 
we  know  of  no  authority  to  do  so,  either  in  law  or  equity.  If 
this  were  one  of  those  cases  in  which  the  court  may  interpret 
executory  contracts  so  as  to  effectuate  the  intention,  there  might 
be  much  force  in  some  of  the  views  presented  in  behalf  of  the 
appellant.  But  clearly  this  is  not  one  of  the  cases  in  which  the 
intention  of  the  parties  is  a  controlling  consideration.  The  ques- 
tion is  not  what  was  intended  to  be  done,  but  sharply  what  was 
actually  done. 

It  is  true,  according  to- the  authorities,  that  there  are  cases  in 
which  the  Court  of  Equity  will  aid  thfe  defective  execution  of  a 
power,  provided  the  parties  really  intended  to  execute  it,  and  only 
failed  in  a  matter  of  form,  and  provided  also  that  the  power  was 
created  by  a  will,  family  settlement,  or  other  similar  instrument. 
But,  as  we  understand  it,  the  Court  of  Equity  will  not  undertake 
to  do  so  in  respect  to  powers  created  by  statute.  "The  doctrine 
is  confined  to  powers  created  by  the  voluntary  act  of  persons  in 
wills,  deeds,  and  settlements ;  it  does  not  extend  to  those  created 
and  regulated  by  statute.  The  defective  execution  of  statutory 
powers,  in  the  failure  to  comply  with  the  prescribed  requisites 
cannot  be  aided  in  equity."  2  Pom.  Eq,  Jur.^  §  287,  and  nume- 
rous authorities  in  note.  "And,  indeed,  it  may  be  stated  as  gen- 
erally, although  not  universally  true,  that  the  remedial  power  of 
Courts  of  Equity  does  not  extend  to  the  supplying  of  any  circum- 
stance, for  the  want  of  which  the  legislature  has  declared  the 
instrument  void ;  for  otherwise  equity  would,  in  effect,  defeat  the 
very  policy  of  the  legislative  enactments."  2  Story  Eq,  Jur.y 
§  177,  and  note. 
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This  is  specially  true  in  regard  to  statutory  powers  given  to 
married  women,  who,  outside  of  the  enabling  act,  are  entirely 
without  capacity.  ^'As  it  is  incompetent  to  show  by  parol  that 
all  the  requirements  of  the  law  were  complied  with  by  the  officer 
taking  the  acknowledgment,  it  follows  that  a  Court  of  Equity 
has  no  power  to  act  upon  such  evidence  or  to  correct  or  amend  a 
defective  certificate.  The  sufficiency  of  the  acknowledgment  is 
to  be  determined  solely  by  what  appears  upon  the  certificate.  2 
Scrib.  Dower,  344,  345 ;  Stewart  Hu$b.  ^  Wife,  §§  376,  404,  and 
notes;  Knowles  v.  McCamli/,  10  Paige,  342.  In  this  latter  case 
it  was  held,  that  "when  the  legal  estate  is  in  a  feme  covert,  her 
deed  or  contract,  conveying  or  agreeing  to  convey  such  estate,  if 
not  acknowledged  by  her  according  to  the  statute,  is  void  in  equity 
as  well  as  at  law,"  &c. 

The  sixth  exception  complains  that  it  was  error  to  decree  rents 
and  profits  for  the  year  1884,  as  Mrs.  Bishop  died  in  August  of 
that  year.  It  does  not  appear  that  the  point  was  argued  before 
the  Circuit  Judge,  and  it  had  better  go  back  to  the  referee  to  be 
considered  along  with  the  other  matters  referred.  In  all  other 
respects, 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


DUREN  V.  KEE. 


In  action  for  the  recovery  of  real  property,  judgment  records  of  former 
actions,  to  which  the  defendant  was  neither  party  nor  privy,  are  inad- 
missible in  evidence  against  him. 

Questions  of  fact  involved  in  the  refusal  of  a  motion  for  new  trial  can- 
not be  reviewed  by  this  court. 

There  was  no  error  in  charging  the  jury  that  one  who  enters  into  actual 
possession  of  land,  claiming  it  under  a  deed,  is  in  by  color  of  title, 
which  extends  the  possession  to  the  boundaries,  without  regard  to  the 
quantity  actually  occupied. 

When  the  heir  is  in  of  his  ancestor's  possession  and  makes  no  new 
entry,  the  possession  of  ancestor  and  heir  may  be  united  in  making  out 
the  period  necessary  to  quiet  title. 
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5.  The  act  of  1824,  saving  the  rights  of  minors  as  to  land  where  action 
had  not  been  barred  during  the  life-time  of  the  ancestor,  was  intended 
only  to  apply  to  lands  inherited  by  infants.  It  has  no  application  to 
a  case  where  an  infant  took  a  conveyance  after  the  statute  had  com- 
menced to  run,  and  then,  after  his  majority,  conveyed  to  another  party, 
the  plaintiff  in  this  action. 

6.  And  in  this  matter,  except  in  an  enlargement  of  the  time  to  sue,  the 
Code  of  Procedure,  section  107,  makes  no  change. 

Before  Hudson,  J.,  Lancaster,  March,  1886. 

The  opinion  states  the  case. 

Messrs.  R,  U.  ^  R,  B.  Allisony  for  appellant. 

Mr.  Ernest  Moore^  contra. 

March  5,  1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.     This  was  an  action  brought  August 
17,  1879,  to  recover  the  possession  of  400  acres  of  land  in  Lan- 
caster County.     The  plaintiff  offered  the  following  chain  of  title: 

1.  Grant  with  plat  to  Bryce  Miller,  June  2,  1794,  for  299  acres. 

2.  Deed  by  Bryce  Miller  to  Jane  Robinson,  December  1,  1795, 
for  200  acres  (Jane  Robinson  land).  3.  Power  of  attorney  by 
William  Robinson,  "son  and  only  heir  of  Jane  Robinson,"  to 
Wylie  R.  Duren,  March  25,  1868  (recorded  June  26,  1868),  and 
deed  of  William  Robinson,  son  and  heir  of  Jane,  his  mother,  by 
his  attorney  in  fact,  Wylie  R.  Duren,  to  Thomas  R.  Duren, 
September  30,  1858,  recorded  October  4,  1858,  for  1,000  acres, 
more  or  less.  4.  Deed  by  Thomas  R.  Duren  to  Matilda  A. 
Duren,  November  25,  1876,  for  500  acres. 

The  defendant's  abstract  of  title  was  as  follows :  1.  Deed  from 
Abden  Alexander,  sheriff  of  Lancaster  County,  to  Alexander 
Craig,  July  4, 1799,  recorded  December  8th,  1817,  reciting  recov- 
ery of  judgment  in  favor  of  James  Houston  against  Bryce  Miller, 
at  January  term,  1796,  of  the  court  for  Lancaster  County,  exe- 
cution and  levy  thereunder.  This  deed  purports  to  convey  to 
said  Alexander  Craig,  among  others,  the  following  tract  of  land, 
sold  as  the  property  of  Bryce  Miller,  to  wit,  "Two  hundred  a<jre8 
on  the  waters  of  Bear  creek,  bounded  by  James  Walker's  land," 
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&c.  2.  It  is  claimed  that  Abel  Funderburk,  sr.,  and  his  daughter, 
Hannah  Dixon,  began  cultivating  a  small  field  on  the  land  in  dis- 
pute as  early  as  1856  or  '7  ;  that  Funderburk  continued  to  culti- 
vate this  small  field  until  his  death  in  1867 ;  that  he  moved  on  it 
in  I860 ;  and  the  defendant,  his  daughter,  claims  to  have  gone 
into  the  house  with  her  father  in  1862,  and  thus  claims  it  by  pos- 
session. 

Much  testimony  was  offered  on  both  sides.  In  reference  to 
the  plaintifi^'s  title,  the  principal  questions  were,  whether  she  had 
shown  that  William  Robinson  was,  as  alleged,  "the  only  son  and 
heir  of  Jane  Robinson,"  and  whether  she  had  satisfactorily  located 
the  200  acres  known  as  the  "Robinson  land."  Upon  this  latter 
point  the  records  in  the  teases  of  Massey  v.  Duren  and  Duren  v. 
Sinclair^  offered  in  evidence  by  the  plaintiff^  were  excluded. 
These  questions  were  left  to  the  jury.  But  assuming  that  they 
were  established  to  the  satisfaction  of  the  jury,  the  defendant  con- 
tended that  the  plaintiff"  was  still  not  entitled  to  recover  at  least 
a  part  of  the  land  to  which  she  had  title  by  adverse  possession  for 
more  than  ten  years.  She  claimed  that  her  ancestors,  the  Funder- 
burks,  came  in  under  the  Craig  deed  from  the  sheriff",  and  claimed 
to  its  whole  extent  as  color  of  title.  No  possession  of  any  part  of 
the  Craig  purchase  was  taken  until  1866  or  1867  by  Abel  Funder- 
burk and  his  daughter,  then  but  a  few  acres  were  reduced  to  cul- 
tivation, enlarged  at  "the  end  of  the  war,"  or  1869,  to  26  acres. 
Funderburk  died  in  1867,  but  previous  to  his  death,  in  1862,  his 
daughter,  the  defendant,  Permelia  H.  Kee,  went  into  possession 
with  him,  remained  there  after  his  death,  and  now  claims  title  to 
the  whole  land  under  the  color  of  title  afforded  by  the  Craig  deed, 
or,  if  not,  at  least  to  the  extent  of  their  actual  pedis  poasessio. 
In  order  to  meet  this  view,  the  plaintiff  proved  that  Thomas  R. 
Duren,  one  of  those  in  the  chain  of  title  under  whom  she  claims, 
was  a  minor  down  to  1876,  when  he  conveyed  to  her. 

The  judge  reports :  "Taking  either  location,  the  defendant  is 
in  possession  of  a  small  part  of  the  Robinson  land,  say  about  26 
acres.  Those  under  whom  she  claims  by  descent,  took  possession, 
actual  pedU  possesszOj  of  a  few  acres  prior  to  September  30, 1858, 
the  day  when  the  infant,  Duren,  became  seized  of  the  'Robinson 
land.'     The  statute  of  limitations,  therefore,  began  to  run  in 
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favor  of  these  actual  occupants  before  the  intervention  of  the  said 
infant  title,  and  hence  was  not  arrested  thereby.  Now,  if  the 
Funderburks  were  in  as  mere  adverse  occupants,  without  color  of 
title,  their  pedis  possessio  could  not  be  enlarged  as  against  this 
infant  after  he  became  seized.  But  if  they  were  in  under  well 
defined  color  of  title,  the  case  would  be  different.  I  instructed 
the  jury  that  one  who  went  into  actual  possession  of  land  under  a 
deed  or  grant,  claiming  under  it,  was  in  by  color  of  title.  But 
whether  the  defendant  could  connect  herself  with  the  Craig  deed: 
whether  the  Craig  deed  covered  the  Jane  Robinson  land  in  whole 
or  in  part;  what  was  the  real  extent  of  the  defendant's  claim; 
when  possession  began ;  whether  it  had  been  open,  notorious,  and 
continuous  for  the  statutory  period — all  these  questions  were  left 
to  the  jury.  They  were  told,  also,  that  if  this  adverse  possession 
began  before  the  infant  became  seized,  it  would  not  thereby  be 
interrupted ;  but  if  it  began  after  the  infant  became  seized,  it 
would  avail  the  defendant  nothing.  The  verdict  was  for  the 
defendant.  From  the  evidence  in  the  case,  the  argument  and 
contention  of  counsel,  and  the  charge,  their  real  inquiry  was  con- 
fined to  the  question,  whether  the  defendant  could  retain  her 
present  pedis  possessio  or  not.  Such  really  was  the  struggle  and 
no  more.  The  attention  of  the  court  and  jury  was  directed  to 
this  issue,  and  I  did  not  see  fit  to  enlarge  the  inquiry.  Hence  I 
deemed  it  to  be  my  duty  to  certify  on  the  plat  the  real  extent  of 
the  verdict,  its  meaning  and  scope.  I  rejected  the  records  pro- 
posed to  be  introduced,  because  they  were  res  inter  alios  acta. 
The  defendant  was  not  a  party  thereto." 

There  was  a  motion  for  a  new  trial,  which  the  judge  refused, 
saying :  ^'I  take  occasion  to  repeat  what  I  have  certified  on  the 
plat,  viz.,  that  the  verdict  establishes  the  fact  that  the  defendant 
is  not  a  trespasser,  and  is,  therefore,  entitled  to  so  much  within 
the  red  area  on  the  Mcllwain  plat  as  is  now  occupied  by  her,  and 
no  more.*'  The  plaintiff  appeals  to  this  court  on  numerous  ex- 
ceptions, which  are  in  the  *'Brief,**  and  need  not  be  stated  here. 
All  the  points  made  can  be  properly  condensed  into  the  following 
propositions:  I.  That  the  presiding  judge  committed  error  in 
excluding  the  records  in  the  cases  of  Massey  v.  Duren,  and  Duren 
V.  Sinclair.     II.  That  there  was  error  in  refusing  the  motion  for 
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a  new  trial,  for  the  reason  that  the  plaintiff  was  entitled  to  recover 
all  the  land  except  that  which  was  in  the  actual  possession  of  the 
defendant  in  1858,  when  the  title  was  conveyed  to  Thomas  R. 
Duren,  at  that  time  an  infant.  III.  That  there  was  error  in 
holding  that  the  Craig  deed  might  operate  as  color  of  title.  IV. 
That  it  was  error  to  charge  that  the  defendant  could  acquire  title 
by  adverse  possession  for  the  statutory  period,  notwithstanding 
the  infancy  of  one  under  whom  plaintiff  claimed  by  deed,  wh^n 
such  adverse  possession  commenced  prior  to  conveyance  to  the 
infant ;  and  that  to  make  out  the  statutory  period,  the  possession 
of  ancestor  and  heir  could  be  joined. 

As  to  the  complaint  of  error  on  the  part  of  the  judge  in  exclud- 
ing the  records  mentioned,  it  is  only  necessary  to  say  that  it  did 
not  appear  that  they  had  any  connection  with  the  case,  or  that 
the  defendant  was  either  a  party  or  privy  thereto. 

In  reference  to  the  complaint  of  error  in  refusing  a  new  trial. 
The  Circuit  Court  alone  had  the  right  to  determine  that  matter, 
80  far,  at  least,  as  concerned  the  questions  of  fact  upon  which  the 
jury  had  passed.  This  court  cannot  review  the  judgment  of  the 
Circuit  Judge  as  to  the  sufficiency  or  insufficiency  of  the  evidence. 

But  it  is  alleged  that  the  judge  committed  error  of  law  in 
charging  that  one  who  enters  into  actual  possession  under  a  deed 
or  grant,  claiming  under  it,  is  in  by  color  of  title,  which,  in  effect, 
extends  the  possession  to  its  boundaries,  without  regard  to  the 
quantity  actually  occupied.  We  cannot  say  that  this  was  error. 
^^To  constitute  adverse  possession,  it  is  only  necessary  that  the 
land  should  be  held  as  one's  own.  The  deed  under  which  posses- 
sion is  acquired  constitutes  color  of  title,  and  defines  the  extent 
of  the  occupant's  claim."  Gary  v.  Bates^  8  Sirob.^  498.  It 
appears  that  there  was  some  family  connection  between  Craig  and 
the  Funderburks,  and  the  latter  claimed  that  Craig  gave  to  them, 
or  some  of  them,  his  original  deed  from  the  sheriff,  and  that  they 
entered  into  the  possession  of  the  land  in  dispute  under  it.  The 
judge  did  not  undertake  to  sustain  the  claim,  but  simply  an- 
nounced the  law  upon  the  subject,  leaving  it  "to  the  jury  to  decide 
whether  the  defendant  could  connect  herself  with  the  Craig  deed, 
and,  if  so,  whether  it  covered  the  Jane  Bobinson  land  in  whole  or 
in  part."     From  the  verdict  it  would  seem  that  the  jury  really 
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did  not  find  that  the  defendant  entered  under  color  of  title.  Bat 
we  do  not  agree  that  it  follows  from  this  that  the  plaintiff  was 
entitled  to  a  new  trial  in  order  to  have  a  verdict  for  lands  outside 
of  the  parcel  recovered  by  the  defendant,  for  the  jury  may  have 
found  that  she,  the  plaintiff,  failed  to  locate  her  claim  or  to  prove 
her  chain  of  title,  and  especially  that  William  was  "the  only  son 
and  heir  of  Jane  Robinson/*  The  title  to  the  land  outside  the 
pedis  possession  recovered  by  the  defendant,  remains  as  it  stood 
before  the  action. 

Then,  was  there  error  in  respect  to  the  parcel  actually  in  the 
occupancy  of  the  defendant?  The  judge  reports,  "that  the  defen- 
dant, and  those  under  whom  she  claimed  by  descent,  took  posses- 
sion of  a  few  acres  prior  to  September  30,  1858,  the  day  when 
Duren,  the  infant,  became  seized  of  the  Jane  Robinson  land. 
The  statute  of  limitations,  therefore,  began  to  run  in  favor  of 
these  actual  occupants  before  the  intervention  of  the  said  infant 
title,  and  hence  was  not  arrested  thereby,'*  &c.  We  take  it  to 
be  settled,  that  when  there  is  no  new  entry,  but  the  heir  is  in  of 
his  ancestor's  possession,  the  possession  of  the  heir  is  that  of  the 
ancestor,  and  may  be  united  with  it  in  making  out  the  necessary 
period  to  give  title.  As  Judge  Butler  expressed  it  in  Williams 
V.  McAliley^  Cheves,  206 :  "It  is  inheriting  not  only  the  title, 
but  the  position  by  which  a  title  is  acquirable ;  a  possession  not 
taken  by  the  option  of  the  heir,  but  one  that  is  cast  on  him  by 
the  operation  of  the  law."  Funderburk  and  one  of  his  daughters 
were  in  actual  possession  of  a  few  acres  of  the  land  in  1856  or 
1857.  The  father  died  in  1867,  leaving  a  daughter,  the  defen- 
dant, in  possession,  which  she  retained.  It  may  be  at  least  doubt- 
ful whether  the  father  had  not  been  in  possession  ten  years  when 
he  died  in  1867 ;  but,  adding  the  possession  of  the  daughter,  there 
had  been  actual  continuous  possession  for  more  than  twenty  years, 
when  the  action  was  brought  in  August,  1879. 

It  is,  however;  insisted  that  there  must  be  deducted  the  period 
from  1858  to  1875,  for  the  reason  that  during  that  time  Thomas 
R.  Duren  was  a  minor,  and  seized  of  the  land ;  that  during  that 
period  there  was  no  right  of  action,  and  there  could  not  be,  in 
contemplation  of  law,  any  adverse  possession ;  and  that  the  plain- 
tiff is  entitled  to  the  benefit  of  this  theoretical  disability,  although 
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the  minor  himself  never  sued,  but  conveyed  to  the  plaintiff,  who 
brought  the  action.  It  seems  to  us  that  this  would  be  a  new 
application  of  the  law  affording  protection  to  infants.  In  the  first 
place,  a  trespass  had  been  committed,  a  cause  of  action  had  ac- 
crued, and  the  statute  of  limitations  had  commenced  to  run  against 
the  Robinsons  before  they  conveyed  to  Duren.  It  is  certainly 
the  general  rule  that  when  the  statute  of  limitations  has  begun  to 
run,  no  subsequent  disability  can  stop  it.  Faysoux  v.  PratheVj 
1  Nott  ^  McC,  296 ;  Shubrick  v.  AdamB,  20  S.  C,  52. 

But  to  this  it  is  replied,  that  an  exception  was  made  by  statute, 
saving  the  rights  of  infant  owners  of  land  against  the  bar  of  the 
statute.  It  is  true,  in  giving  construction  to  the  old  statute  of 
limitations  (1712),  there  arose  a  question  upon  which  the  courts 
and  judges  did  not  agree,  viz.,  whether  the  infnnt  heir  was  barred 
when  the  statute  had  commenced  to  run  against  the  ancestor  in 
his  life-time,  but  the  time  allowed  had  not  run  out  before  the 
descent  was  cast  upon  the  infant  heir.  See  Hill  v.  Connelly^  4 
Rich.^  619;  Rote  v.  Daniel^  8  Brev.y  438;  Faysoiixv.  Prathety 
1  Nott  ^  McO.y  296;  Cook  v.  Wood,  1  McCord,  139;  and  6?«6- 
9on  V.  Taylor  J  3  McCord^  451.  In  order,  as  we  suppose,  to  set- 
tle this  much  vexed  question,  the  act  of  1824  was  passed,  which 
enacted  ''that  the  statute  of  limitations  should  not  hereafter  be 
construed  to  defeat  the  rights  of  minors,  when  the  statute  has  not 
barred  the  right  in  the  life-time  of  the  ancestor,  before  the  accrual 
of  the  right  of  the  minor."  Whether  we  consider  the  time  and 
circumstances  under  which  this  act  was  passed,  or  its  express 
terms,  we  cannot  doubt  that  it  was  intended  only  to  apply  to 
lands  inherited  by  infants,  when  the  statute  had  commenced  to 
run,  but  had  not  barred  the  right  '4n  the  life-time  of  the  ances- 
tor." 

We  have  not  been  referred  to  any  authority,  nor  can  we  find 
any,  which  authorized  the  application  of  this  provision  to  a  case 
like  the  present,  where  one  of  the  intermediate  owners,  who,  in 
the  ordinary  course  of  business,  had  received  and  conveyed  title, 
happened  to  be  under  age  for  a  period  of  his  ownership.  In  the 
case  of  Hill  and  mfe  v.  Connelly ^  supraj  it  was  decided,  after 
great  argument  in  the  Court  of  Errors,  '^that  an  infant  is  entitled 
tmder  the  act  of  1824,  as  all  other  persons  are,  to  ten  years  from 
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the  accrual  of  his  right  of  action  within  which  to  prosecute  his 
claim  to  land ;  but  he  is  not  entitled  to  the  ten  years  under  the 
act  of  1824  within  which  to  sue  after  arriving  at  age,  but  only  to 
five  years  under  the  act  of  1788."  In  this  case  Judge  Evans,  in 
delivering  the  judgment  of  the  old  Court  of  Errors,  said :  '*That 
a  right  of  action  accrued  to  an  infant  from  the  first  entry  is  clear, 
because,  by  a  properly  constituted  guardian  or  prochein  ami^  he 
can  sue  to  recover  lands,  and  if  he  fail  or  let  fall  his  action,  he 
w^ould  probably  be  barred  as  other  plaintiffs  are.'*  As  an  infant 
has  a  right  of  action,  and  may  sue  by  guardian,  it  would  seem 
that  he  is  not  under  disability  in  the  usual  sense  of  the  word,  and 
might  possibly  be  barred  in  ten  years  but  for  the  provision  which 
allows  him,  on  account  of  his  infancy,  so  many  years  after  he 
attains  majority  within  which  to  bring  his  action.  Here  the  action 
was  not  brought  by  the  infant  claiming  the  time  allowed  after 
maturity,  but  by  his  alienee,  to  whom  he  had  simply  conveyed 
the  land  after  attaining  his  majority. 

We  are  unable  to  see  that  the  old  law  upon  this  subject  has 
been  materially  changed  by  the  code  of  procedure,  except,  per- 
haps, by  enlarging  the  time  within  which  an  infant  may  sue,  after 
he  attains  his  majority.  Section  107  declares  that,  '^The  right 
of  a  person  to  the  possession  of  any  real  property  shall  not  be 
impaired  or  affected  by  a  descent  being  cast  in  consequence  of  the 
death  of  a  person  in  possession  of  such  property.'*  We  do  not 
understand  that  this  provision  conflicts  with  the  doctrine  before 
referred  to,  that  the  possession  of  the  ancestor  and  heir,  which  are 
really  the  same,  may  be  united  in  making  out  title  under  the 
statute  of  limitations;  but  that  ^Hhe  right"  shall  remain  against 
the  heir  precisely  as  it  existed  against  the  ancestor  before  his 
death.  At  common  law  the  possession  of  the  heir  was  placed 
higher  than  that  of  the  ancestor,  who,  being  a  mere  trespasser, 
could  be  evicted  by  mere  entry ;  but  when  the  possession  of  the 
trespasser  was  transmitted  to  the  heir,  the  owner  was  driven  to 
his  action  of  ejectment,  for  the  law  presumed  that  the  possession 
which  was  transmitted  from  ancestor  to  heir  was  a  rightful  posses- 
sion until  the  contrary  was  shown,  and,  therefore,  the  mere  entry 
of  hrm  who  had  the  right  would  not  evict  the  heir.  See  Williams 
v.  McAliley^  supra.     As  we  understand  it,  this  provision  of  the 
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code  does  no  more  than  simply  remove  that  presumption  and  leave 
the  right  against  the  heir  as  it  existed  against  the  ancestor  before 
his  death.     See  Congdon  v.  Morgan^  14  S.  (7.,  587. 

Section  108  of  the  Code  fixes  several  disabilities  as  to  recovery 
of  land,  and  declares  that  the  person  entitled  to  either,  among 
which  is  being  *'within  the  age  of  twenty-one  years  at  the  time 
such  title  shall  first  descend  or  accrue/'  shall  have  ten  years  after 
such  disability  ceases  in  which  to  bring  his  action.  This  mani- 
festly has  no  bearing  on  the  case. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  aflSrmed. 


NANCE  V.  HILL. 


1.  A  levy  is  not  a  condition  precedent  to  an  application  for  a  homestead. 

2.  A  debtor  is  entitled  to  a  homestead  whether  he  lives  on  the  land 
claimed  or  not.     Swandah  v.  Swandale^  25  S,  C,  389,  approved. 

3.  A  homestead  cannot  be  assigned  to  a  debtor  out  of  his  undivided 
interest  in  land  held  in  joint  tenancy.  Until  partition  made,  the  appli- 
cation for  homestead  is  premature ;  but  the  court  may  restrain  a  sale 
of  his  interest  under  execution  until  partition  is  made,  when  he  will 
be  entitled  to  demand  an  assignment. 

4.  In  the  absence  of  evidence  to  the  contrary,  the  court  will  assume  the 
correctness  of  the  statements  contained  in  the  sheriff  ^s  notice  and  the 
appraisers^  return,  as  to  the  appointment  of  the  appraisers  and  their 
qualification. 

Before  Hudson,  J.,  Laurens,  June,  1886. 

The  opinion  states  the  case. 

Mr.  F.  P,  McQowariy  for  appellant. 

Messrs.  Ball  ^  WattSy  contra. 

March  7,  1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justicb  McIver.    The  plaintifi"  having  recovered  a  judg- 
ment against  the  defendant  upon  a  debt  contracted  since  the  adop- 
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tion  of  the  amendment  to  the  constitution  in  1880,  lodged  his 
execution  with  the  sheriflF  for  the  enforcement  of  said  judgment 
Thereupon  the  defendant  gave  notice  to  the  sheriff  in  writing  that 
he  demanded  that  his  homestead  be  set  off  to  him  under  said  exe- 
cution, naming  in  said  notice  one  Hogan  Goggans  as  appraiser 
on  his  part.  Thereupon  the  sheriff  issued  his  notice  in  writing, 
addressed  to  said  Goggans,  one  J.  C.  Wade,  and  one  George  C. 
Riser,  appointing  said  Goggans  as  appraiser  on  the  part  of  the 
defendant,  the  said  Riser  on  the  part  of  the  plaintiff,  and  said 
Wade  on  the  part  of  the  sheriff,  and  directing  them,  "after  being 
duly  sworn,"  to  appraise  and  set  off  by  metes  and  bounds  a  home- 
stead for  defendant.  These  appraisers  in  due  time  made  their 
return  in  writing,  wherein  they  say  that,  "having  duly  qualified 
before  W.  S.  Pitts,  trial  justice,"  they  had  set  off,  of  the  estate 
of  said  Hill,  "the  following  described  property,  to  wit,  half  inter- 
est in  one  tract  of  land  known  as  the  Todd  place,  containing 
three  hundred  and  fifty  acres,"  giving  the  boundaries  and  esti- 
mating the  value  at  seven  hundred  and  fifty  dollars,  and  also  cer- 
tain personal  property  therein  named,  with  its  value,  amounting 
to  much  less  than  the  amount  allowed  by  law.  To  this  return  the 
plaintiff  filed  exceptions,  all  of  which  were  overruled  by  Judge 
Hudson,  who  confirmed  the  return,  saying,  "I  can  find  nothing 
in  amendments  to  constitution  and  acts  of  legislature  that  pre- 
vents a  head  of  a  family  from  having  a  homestead  set  off  in  lands 
that  he  does  not  reside  on,  or  holds  in  joint  tenancy  or  as  tenant 
in  common,  but  rather  the  contrary." 

From  this  judgment  or  order  the  plaintiff  appeals,  substantially 
upon  the  following  grounds:  1st.  Because  there  was  no  levy 
under  the  execution.  2nd.  Because  the  proceedings  did  not 
show  either  that  the  defendant  was  a  resident  of  the  State,  or  that 
he  was  the  head  of  a  family,  or  that  he  lived  on  the  land  or  lands 
appurtenant  to  that  assigned.  3rd.  Because  no  homestead  can 
be  assigned  in  an  undivided  interest  in  real  estate.  4th.  Because 
the  appraisers  were  not  sworn  and  none  of  them  were  appointed 
by  the  plaintiff. 

As  to  the  first  ground,  we  do  not  think  any  levy  was  neces- 
sary, or  could,  in  fact,  be  properly  made,  if  it  is  made  to  appear 
that  the  defendant  was  entitled  to  a  homestead  in  the  land  in 
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question.  The  act  (section  1994,  General  Statutes)  expressly 
declares  that  the  homestead  shall  be  exempt  from  levy  as  well  as 
sale  under  execution ;  and  as  section  310  of  the  Code  of  Proce- 
dure expressly  exempts  such  property  from  the  lien  of  a  judg- 
ment, and  as  there  could  be  no  levy  unless  theVe  was  a  lien,  it 
follows  that  a  levy  is  not  a  condition  precedent  to  an  application 
for  a  homestead. 

As  to  the  second  ground,  it  may  be  stated  that  the  "Case**  is 
exceedingly  meagre  in  its  statement  of  facts ;  so  much  so  that 
the  main  fact  upon  which  appellant's  strongest  ground  of  appeal 
rests,  to  wit,  that  the  defendant  was  only  entitled  to  an  undivided 
interest  in  the  land  out  of  which  the  homestead  was  allowed,  does 
not  appear,  except  by  implication.  Under  these  circumstances 
we  must  infer  from  the  language  used  by  the  Circuit  Judge,  as 
well  as  from  the  absence  of  any  statement  to  the  contrary,  that  it 
was  either  admitted  or  in  some  other  way  made  to  appear  that 
defendant  was  the  head  of  a  family  and  a  resident  of  this  State. 
Whether  the  defendant  lived  on  the  land  out  of  which  the  home- 
stead was  claimed,  is  wholly  immaterial.  The  language  of  the 
constitution  as  amended  in  1 880  is  very  different  from  that  used 
in  the  original  constitution.  There  the  exemption  was  of  "fAe 
family  homestead,  *  *  *  guch  homestead  consisting  of  dwelling 
house,**  &c. ;  while  the  language  of  the  amended  constitution  is, 
^^A  homestead  in  lands,**  &c.  In  the  one  case  the  designation 
of  the  property  exempted  was  definite  and  specific,  while  in  the 
other  it  is  indefinite  and  general.  But  as  this  question  has  already 
been  distinctly  decided  in  the  recent  case  of  Swandale  v.  Swan- 
dale^  25  S.  (7.,  389,  we  need  do  no  more  than  refer  to  that  case. 

The  third  ground  presents  a  question  of  more  difficulty.  While 
we  not  deny  that  a  person  may  be  entitled  to  claim  a  homestead 
in  his  undivided  interest  in  real  estate,  after  his  share  therein 
has  been  duly  ascertained  and  set  off  to  him^  it  seems  to  us  that 
there  is  an  insuperable  practical  difficulty  in  assigning  a  home- 
stead out  of  an  undivided  interest  in  real  estate,  before  the  same 
has  been  partitioned.  The  act  in  terms  requires  that  the  home- 
stead shall  be  set  off  "by  metes  and  bounds,**  and  this  is  imprac- 
ticable before  partition.  For,  until  partition,  it  cannot  be  known 
with  any  degree  of  certainty  what  particular  portion  of  the  land 
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belongs  to  any  one  of  the  tenants  in  common ;  or,  indeed,  whether 
any  of  it  will  be  assigned  to  a  given  tenant.  To  use  the  language 
of  Dunkin,  Ch.,  in  Keckeley  v.  Moore^  2  Strgh.  Eq.,  23:  "It  is 
quite  manifest  that,  until  partition  made,  it  is  impossible  to  deter- 
mine whether  the  child  will  be  entitled  to  any,  or  to  what  por- 
tion of  the  estate."  In  that  case  the  purchaser  at  a  sale  for  par- 
tition sought  to  be  relieved  from  complying  with  his  bid,  on  the 
ground  that  there  was  an  unsatisfied  judgment  which  was  a  hen 
on  the  undivided  interest  of  one  of  the  children,  and  the  court  held 
that  in  such  a  case  the  title  of  the  purchaser  could  not  be  affected 
by  such  judgment,  and  required  him  to  comply. 

Now,  if  hereafter  the  land  in  which  the  defendant  seems  to 
have  an  undivided  interest,  should  be  sold  for  partition,  serious 
complications  might  arise  as  to  the  rights  of  the  parties,  and  per- 
haps the  defendant  might  have  to  renew  his  application  for 
exemption  of  his  share  of  the  proceeds  of  sale.  At  all  events,  in 
view  of  the  fact  that  it  is  practically  impossible  to  set  off  a  home- 
stead by  metes  and  bounds  in  an  undivided  interest  in  real  estate, 
and  inasmuch  as  neither  the  constitution  nor  the  act  mentions 
such  an  interest,  but  simply  provides  for  *'a  homestead  in  lands, 
whether  held  in  fee  or  any  lesser  estate,*'  probably  because  of 
this  practical  difficulty,  we  think  the  conclusion  follows  that  the 
court  has  no  authority  to  assign  a  homestead  out  of  an  undivided 
interest  in  real  estate,  and  therefore  that  the  present  application 
is  premature. 

But  as  we  think  it  clear  that  the  object  of  the  constitution  was 
to  confer  this  exemption  upon  the  head  of  every  family  residing 
in  this  State,  we  do  not  think  that  the  fact  that  it  is  impracti- 
cable now  to  make  the  assignment  should  defeat  the  defendant's 
right  to  demand  such  exemption  at  the  proper  time ;  and  we  sup- 
pose that  the  court  would,  under  a  proper  proceeding,  and  upon 
a  proper  showing  for  that  purpose,  by  its  preventive  process 
interpose  to  restrain  the  sale  of  his  undivided  interest  until  he 
could  have  an  opportunity,  by  partition,  to  have  his  share  ascer- 
tained and  set  apart  to  him,  in  which  he  might  then  demand  that 
a  homestead  should  be  set  off  to  him.  We  think,  therefore,  that 
the  judgment  or  order  appealed  from  should  be  reversed,  solely 
upon  the  ground  that  the  application  for  assignment  of  homestead 
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is  premature,  and  without  any  prejudice  whatever  to  any  appli- 
cation he  may  hereafter  make. 

Under  the  view  just  presented,  the  questions  raised  by  the 
fourth  ground  are  no  longer  practical ;  for  as  the  assignment  of 
homestead  must  be  set  aside  on  the  ground  above  stated,  any 
informalities  or  irregularities  in  the  proceedings  already  had  are 
of  no  consequence.  We  may  say,  however,  that  the  directions 
in  the  sheriflf's  notice,  requiring  the  appraisers  to  be  sworn,  as 
well  as  the  recital  in  the  return  that  they  were  so  sworn,  would, 
in  the  absence  of  any  evidence  to  the  contrary,  seem  to  be  suffi- 
cient evidence  that  they  were  duly  qualified.  So,  too,  as  to  the 
appointment  of  an  appraiser  on  behalf  of  the  plaintiif  we  must 
assume,  in  the  absence  of  any  evidence  to  the  contrary,  that  the 
sheriff  did  his  duty  as  required  by  the  act,  and  that  the  plaintiff 
either  nan^ed  the  appraiser  Risor,  or  that  he  declined  to  suggest 
the  name  of  any  one,  when  it  became  the  duty  of  the  sheriff, 
under  the  act,  to  make  the  appointment  himself 

The  judgment  of  this  court  is,  that  the  judgment  or  order  of 
the  Circuit  Court  be  reversed,  upon  the  ground  and  with  the  lim- 
itation above  stated,  without  prejudice  to  the  right  of  the  defend- 
ant to  institute  such  further  proceedings  as  he  may  be  advised 
are  necessary  for  the  protection  of  his  rights  in  the  premises. 


SEXTON  y.  HOLLIS. 


1.  The  Circuit  Judge  did  not  violate  the  constitution  in  charging  the  jury 
that  they  could  only  find  for  plaintiffs  a  stated  proportion  of  the  land 
in  dispute  where  the  uncontradicted  testimony  showed  that  the  plain- 
tiffs were  entitled  to  recover  no  more. 

2.  A  purchaser  paid  for  land,  took  possession,  and  collected  the  rents,  but 
the  titles  were  made  to  another,  ffeldy  that  a  trust  resulted  to  such 
purchaser. 

3.  In  action  for  the  recover^  of  land,  parol  evidence  is  inadmissible  to 
show  that  some  twenty  to  thirty  years  ago  a  party,  under  whom  defen- 
dant claims,  was  "the  reputed  owner"  of  this  land. 

4.  The  inadmissibility  of  hearsay  evidence,  and  the  exceptions  to  this 
rule,  discussed. 
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Before  Kershaw,  J.,  Union,  March,  1886. 

This  was  an  action  by  the  heirs  at  law  of  B.  W.  Sexton  against 
G.  T.  Hollis.     The  opinion  states  the  case. 

Mr.  2).  A.  Tottmiendj  for  appellant. 

Mr,  DavidJohnsonj  jr.j  contra. 

March?,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  plaintiflFs  bring  this  action  to 
recover  possession  of  a  certain  parcel  of  land,  of  which  defendant 
holds  possession  under  a  claim  of  title.  It  is  conceded  that  the 
land  in  question  was  once  owned  by  one  William  Blackburn,  and 
both  parties  claim  under  a  conveyance  from  the  heirs  of  Black- 
burn. The  plaintiffs  introduced  a  deed  for  the  land  in  question 
from  Jesse  Dodd  to  William  Blackburn,  dated  December  13, 
1833,  and  a  deed  from  the  heirs  of  said  Blackburn  to  B.  W.  Sex- 
ton, the  husband  of  the  plaintiff,  S.  A.  M.  Sexton,  and  the  father 
of  the  other  plaintiffs.  Neither  of  these  deeds  was  recorded,  but 
both  were  witnessed  and  probated  by  one  Thomson  Dodd,  the 
father  of  Mrs.  Sexton.  B.  W.  Sexton  died  in  1862,  intestate  we 
presume,  as  it  seems  to  be  assumed  that  the  plaintiffs  are  entitled 
to  claim  as  his  heirs  at  law.  The  defendant  claims  under  the 
heirs  of  Blackburn,  through  Thomson  Dodd,  but  produced  no 
deed  from  said  heirs  to  said  Dodd,  though  he  made  out  a  regular 
chain  of  title,  by  conveyances  duly  recorded,  from  Thomson  Dodd 
down  to  himself.  He  claims,  however,  1st.  That  though  the 
deed,  above  mentioned  as  introduced  by  the  plaintiffs,  was  made 
to  B.  W.  Sexton  by  the  heirs  of  Blackburn,  yet  in  fact  Thomson 
Dodd  paid  the  purchase  money  and  immediately  went  into  pos- 
session of  the  land,  as  his  own,  and  so  continued  until  the  year 
1868,  when  he  conveyed  it  to  his  sons ;  and  that  thereby  a  result- 
ing trust  in  his  favor  arose.  2nd.  That  Thomson  Dodd  had 
acquired  a  title  by  adverse  possession  before  he  conveyed  it  to  his 
sons  in  1868. 

It  appeared  from  the  uncontradicted  testimony  of  two  witnesses, 
one  of  whom  was  the  plaintiff,  Mrs.  Sexton,  that  two  of  the  heirs 
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of  William  Blackburn,  who  signed  the  deed  above  mentioned  to 
B.  W.  Sexton,  were,  at  the  time,  married  women,  and  there  was 
no  testimony  whatever  tending  to  show  that  either  of  these  ladies 
had  renounced  her  inheritance  in  the  manner  prescribed  by  the 
statute  law  then  in  force.  At  the  trial  defendant's  counsel  was 
permitted,  notwithstanding  the  objection  of.  plaintiffs'  counsel, 
to  ask  one  of  the  witnesses  for  plaintiffs,  while  on  his  cross-exam- 
ination, who  was  '*the  reputed  owner"  of  the  land  in  1854 — the 
Circuit  Judge  saying  that  he  thought  it  was  admissible,  "partic- 
ularly where  the  claim  is,  as  has  been  stated,  on  an  unrecorded 
deed,  and  the  defence  is  the  subsequent  purchase  without  notice." 
The  witness  at  first  replied :  "I  do  not  know,*'  probably  not 
understanding  the  question,  for  he  afterwards  said:  ''I  don't 
know  who  was  the  owner.  It  was  generally  understood  that 
Thomson  Dodd  was  the  owner.  But  now  whether  it  was  so,  I 
don't  know."  This  witness,  in  reply  to  a  question  from  the  court, 
said  he  did  not  know  who  was  in  possession  of  the  land.  Another 
witness,  introduced  on  behalf  of  the  defendant,  was  permitted  to 
testify  that  Thomson  Dodd  was  generally  understood  to  be  the 
owner  of  the  land,  which  testimony  was  likewise  objected  to. 

All  the  various  questions  of  fact  arising  on  the  testimony  were 
fully,  clearly,  and  impartially  submitted  to  the  jury  by  his  honor 
in  his  charge,  which  is  set  out  in  the  record,  near  the  conclusion 
of  which  he  used  these  words:  *'If  you  find  a  verdict  for  the 
plaintiffs — if  you  find  the  whole  of  the  land,  that  is  if  there  is 
any  view  of  it  you  can  take,  I  don't  see  the  view  of  it  that  you 
can,  it  does  not  seem  to  be  denied  that  these  were  two  married 
ladies — the  plaintiffs  should  recover  only  5-9  of  the  land  in  dis- 
pute." The  jury  having  returned  with  a  request  for  further 
instructions,  they  were  instructed  by  the  Circuit  Judge  as  follows  : 
^^I  understand  the  question  is,  that  if  Thomson  Dodd  paid  the 
money  for  the  land,  bought  the  land,  whether,  if  it  was  for  him- 
self, although  the  title  was  made  to  another,  and  collected  the 
rent — whether  that  would  be  equivalent  to  a  title,  whether  it 
would  give  him  title.  That  is  the  question  ?"  And  being  in- 
formed by  the  foreman  of  the  jury  that  it  was,  the  court  answered 
that  question,  "yes." 

The  defendant  had  a  verdict,  and  judgment  having  been  entered 
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thereon,  the  plaintiffs  appeal,  on  the  following  grounds :  "I. 
For  that  his  honor  erred  in  allowing  the  witnesses  to  testify  that 
Thomson  Dodd  was  the  reputed  owner  of  the  land  in  dispute  at 
certain  times  mentioned  by  them.  II.  For  that  his  honor  erred 
in  charging  the  jury  that  if  Thomson  Dodd  paid  the  money  for 
the  land  (in  dispute),  bought  the  land,  whether  [if]  it  was  for 
himself,  although  the  title  was  made  to  another,  and  collected 
the  rents,  that  would  give  him  title.  III.  For  that  his  honor 
violated  the  constitution  of  the  State  in  charging  the  jury,  *If  you 
find  a  verdict  for  the  plaintiffs,  if  you  find  the  'whole  of  the  land, 
if  there  is  any  view  you  can  take,  I  don't  see  the  view  of  it  that 
you  can — it  does  not  seem  to  be  denied  that  these  were  two 
married  ladies — the  plaintiffs  should  recover  only  five-ninths  of 
the  land  in  dispute.'  " 

We  propose  to  consider  these  grounds  in  their  inverse  order. 
As  to  the  third,  it  is  quite  clear  that  it  cannot  be  sustained. 
There  was  really  no  issue  of  fact  as  to  whether  the  two  ladies 
were  married  women  at  the  time  when  they  signed  the  deed  from 
the  heirs  of  Blackburn  to  B.  W.  Sexton,  for  that  was  the  undis- 
puted testimony,  coming  from  one  of  the  plaintiffs  herself,  as 
well  as  from  another  witness.  That  being  so,  and  there  being  no 
testimony  whatever,  even  tending  to  show  that  these  ladies  had 
ever  renounced  their  inheritance,  we,  like  the  Circuit  Judge,  are 
unable  to  see  any  view  which  the  jury  could  take  of  the  case, 
which  would  entitle  the  plaintiffs  to  recover  more  than  five-ninths 
of  the  land.  We  are  satisfied  that  the  Circuit  Judge  did  not 
invade  the  province  of  the  jury,  and  did  not  violate  the  provisions 
of  the  constitution,  and  that  any  other  conclusion  would  amount 
to  a  perversion  of  the  terms  of  that  instrument  to  a  purpose  which 
it  never  was  designed  to  accomplish. 

As  to  the  second  ground  of  appeal,  we  think  it  is  manifest  that 
the  word  '*if  *  was  inadvertently  omitted  at  the  point  we  have 
indicated,  for  without  that  word  the  sentence  is  scarcely  intelli- 
gible. But  when  we  turp  to  the  instruction  excepted  to,  as  set 
out  in  the  "Case"  we  find  the  word  "if*  inserted  at  its  appropri- 
ate place.  To  the  instruction,  as  stated  in  the  "Case/*  especially 
when  read  in  connection  with  the  whole  charge,  as  it  should  be, 
there  can  be  no  valid  exception ;  for  in  the  contingency  there 
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stated  there  is  no  doubt  a  resulting  trust  would  arise.  Indeed, 
it  would  seem  from  the  fact  that  no  allusion  is  made  to  this  excep- 
tion in  the  brief  submitted  by  the  appellant's  counsel,  that  it  had 
been  abandoned.  But  as  the  case  was  submitted  without  oral 
argument,  and  it  is  not  stated  in  any  of  the  papers  furnished  the 
court  that  this  exception  was  abandoned,  we  have  not  felt  at 
liberty  to  so  regard  it.  We  can  only  say  that  we  are  unable  to 
discover  any  well  founded  objection  to  the  instruction  complained 
of,  and  none  has  been  suggested  in  argument. 

The  first  ground  of  appeal  presents  a  much  more  serious  ques- 
tion. It  is  quite  clear  that  the  turning  point  of  the  case  was, 
whether  Thomson  Dodd  had  ever  acquired  title,  either  by  way  of 
resulting  trust  or  by  adverse  possession.  For  if  he  had,  there 
being  no  evidence  that  his  title  ever  passed  to  the  plaintiffs,  it  is 
very  manifest  they  could  not  recover.  It  seems  to  us  that  the 
testimony  excepted  to  was  incompetent  to  establish,  or  to  aid  in 
establishing,  this  very  material  point  in  the  case.  To  say  thtt 
one  is  the  reputed  owner  of  a  certain  tract  of  land,  is  certainly 
no  evidence  of  his  title  to  such  land.  Common  repute  is  nothing 
more  than  the  prevailing  belief  in  a  certain  community,  and  to 
allow  that  to  be  adduced  as  evidence  upon  an  issue  of  title  would 
be  to  substitute  the  belief  or  opinion  of  the  community  for  that  of 
the  jury  called  on  to  pass  upon  such  issue.  The  question  is,  what 
do  the  jury  believe  ?  and  not,  what  is  the  generally  received  opinion 
in  the  neighborhood?  and  the  belief  of  the  jury  must  be  formed 
from  the  legal  and  competent  testimony  adduced  in  the  case. 

This  class  of  testimony  falls  under  the  head  of  hearsat/  evi- 
dencey  which,  as  a  general  rule,  is  clearly  incompetent.  It  is  true 
that  there  are  certain  well  recognized  exceptions  to  this  rule, 
which  in  several  of  the  cases  are  said  to  be  as  old  as  the  rule 
itself;  but  we  do  not  think  that  this  case  comes  within  any  of 
these  exceptions,  which  are  confined  to  cases  of  pedigree,  of  pre- 
scription, of  custom,  and  in  some  cases  of  boundary,  and  also 
matters  of  general  and  public  history.  Mima  Queen  v.  Hep- 
bum,  7  Crunch,  290;  recognized  in  Ellicott  v.  Pearl,  10  Peters, 
412,  and  in  Hopt  v.  Utah,  110  U.  S.,  574.  In  England  these 
exceptions  seem  to  be  confined  rigidly  (except  in  cases  of  pedi- 
gree) to  cases  of  a  public  or  quasi  public  nature,  in  which  the 
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rights  of  many  persons  are  involved,  but  are  not  recognized  in 
cases  of  private  rights,  especially  as  to  a  specific  fact ;  for  there 
general  reputation  as  to  boundaries  between  private  estates  is  not 
admissible,  while  it  is  admissible  as  to  boundaries  between  par- 
ishes, &c.,  because  in  such  cases  the  question  is  of  a  quasi  public 
nature.  In  this  country,  however,  the  exceptions  seem  to  have 
been  extended  so  as  to  render  such  testimony  admissible  in  cas^ 
of  boundaries  between  private  estates  (Mlicott  v.  Pearl,  tupra\ 
as  well  as  to  admit  the  declarations  of  deceased  persons,  who  shall 
appear  to  have  been  in  a  situation  to  possess  the  information,  and 
not  interested,  on  questions  of  boundary  between  private  estates, 
as,  for  instance,  the  declarations  of  surveyors,  chain  carriers,  &c. 
ISpear  Kda&.Coate^  3  McCord^  221  \  Blythe  v.  Sutherland^  Ibid.y 
258;  Hunnicuttv.  Peyton,  102  U.  S.j  333.  But  we  are  not 
aware  of  any  other  exception  which  has  been  recognized  either  by 
the  courts  of  this  country  or  of  England,  and  as  we  are  admon- 
ished by  Chief  Justice  Marshall  in  Mima  Queen  v.  Hephum^ 
supra,  of  the  danger  of  allowing  fresh  exceptions  to  a  well  settled 
and  highly  salutary  rule  of  evidence,  we  are  not  inclined  to  do  so. 
The  foregoing  views  are  fully  supported  by  the  following 
authorities,  in  addition  to  those  already  cited :  1  Stark.  Eoid,y 
60,  et  seq.,  and  the  cases  there  referred  to  (especially  the  case  of 
Doe  d.  Didsburry  v.  Thomas^  14  East,  323,  where  in  an  action 
of  ejectment  the  lessor  of  the  plaintiff  claimed  as  tenant  in  tail 
under  the  will  of  A  who  gave  B,  his  son,  an  estate  for  life,  and 
the  defendant  claimed  as  the  devisee  of  B,  and  the  question  was, 
whether  the  land  in  dispute  was  part  of  the  entailed  estate,  or 
had  been  purchased  by  B,  it  was  held  that  evidence  of  reputation 
that  the  land  had  been  purchased  of  J  S  was  inadmissible) ;  3 
Stark.  Evid.j  1207,  and  the  cases  there  cited ;  Reed  v.  Jackson, 
1  East,  357.  The  only  case  which  we  have  been  able  to  find 
•which  even  appears  to  be  in  conflict  with  these  views  is  that  of 
Bishop  of  Meath  v.  Beljield{l  Wils.,  215),  though  it  is  not  very 
clear  that  it  is  in  conflict.  But  that  case  was  decided  by  a  divided 
court,  and  was  declared  by  Lord  Kenyon  in  King  v.  ErisweU 
(3  T.  R.,  723),  not  to  be  law,  and  we  do  not  find  that  it  has  ever 
been  recognized  as  such.  True  it  is  that  in  King  v.  ErisweU  the 
court  was  equally  divided,  but  it  is  said  by  Chief  Justice  Mar- 
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shall,  in  Mima  Queen  v.  Hepburn^  supra,  that  it  was  afterwards 
determined  that  the  evidence  was  inadmissible. 

We  are,  therefore,  of  opinion  that  the  Circuit  Judge  erred  in 
receiving  the  testimony  objected  to  in  this  case,  as  it  is  not  com- 
petent to  show  that  Thomson  Dodd  was  the  reputed  owner,  or 
was  generally  understood  to  be  the  owner  of  the  land  in  dispute. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 


FRICKS  V.  LEWIS. 


1.  An  order  of  the  Probate  Court  granting  a  final  discharge  to  an  admin- 
istrator, on  his  ex  parte  application,  is  a  disavowal  of  trust  on  the  part 
of  the  administrator  and  gives  currency  to  the  statute  of  limitations. 

2.  Acts  done  in  the  proper  public  office  and  open  to  the  inspection  of  all, 
are  notice  to  all  persons  interested. 

3.  Under  the  Code  of  Procedure  an  infant  has  as  much  time  as  persons 
not  under  disability,  within  which  to  commence  actions  other  than  for 
the  recovery  of  real  property ;  and  under  section  1 22  of  the  Code,  he  has 
also  (with  a  few  specified  exceptions)  one  additional  year  after  his 
majority,  if  the  time  limited  for  such  actions  expire  before  or  within 
that  additional  year. 

4.  Therefore,  where  an  administrator  made  disavowal  of  his  trust  in 
1871,  and  a  distributee  commenced  action  for  accounting  against  him 
in  1885,  two  years  after  attaining  her  majority,  the  action  was  barred, 
as  it  was  not  commenced  within  six  years  after  the  accrual  of  the  cause 
of  action,  nor  within  one  year  after  disability  expired. 

5.  This  section  of  the  Code  (122)  and  its  effect  upon  actions  by  persons 
under  disability,  considered  and  construed. 

Before  Kershaw,  J.,  Pickens,  June,  1886. 
The  opinion  fully  states  the  case. 
Messrs.  Child  ^  Boggs,  for  appellant. 
Mr.  M.  F.  Anselj  contra. 
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March  8,  1887.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McIver.  Prior  Alexander,  sr.,  died  intestate 
in  1870,  and  his  son,  E.  B.  Alexander,  administered  on  his 
estate.  On  October  30,  1871,  after  advertising  for  one  month 
in  the  county  newspaper  notice  of  his  intention  to  apply  on  that 
day  to  the  judge  of  probate  for  a  final  settlement  and  discharge, 
he  obtained  an  order  to  pay  out  the  balance  in  his  hands  to  three 
of  the  distributees,  not  including  these  plaintiffs,  on  the  ground 
that  the  other  distributees  had  received  advancements  from  the 
intestate  to  the  full  amount  of  their  shares,  and  that  thereupon 
he  be  discharged  from  his  trust.  To  this  proceeding  these  plain- 
tiffs, who  were  both  minors  at  the  time,  were  not  parties,  and  do 
not  appear  to  have  had  any  actual  notice  of  it.  E.  B.  Alexander 
died  intestate  in  1878,  and  the  defendant,  Lewis,  on  January  18, 
1879,  duly  qualified  as  his  administrator.  Before  the  commence- 
ment of  this  action  the  defendant  had  administered  all  the  assets 
of  his  intestate's  estate,  without  notice  of  this  claim  of  the  plain- 
tiffs, except  the  sum  of  thirty-two  64-100  dollars. 

On  January  24, 1886,  this  action  was  commenced  for  the  recov- 
ery of  one  hundred  and  twenty-nine  dollars  and  seventy-five 
cents,  one-fifth  of  the  net  estate  of  Prior  Alexander,  sr.,  in  the 
hands  of  E.  B.  Alexander  as  his  administrator  on  October  30, 
1871,  with  interest  from  that  date.  The  defendant  relies  upon 
three  defences :  1st.  That  the  father  of  the  plaintiffs,  through 
whom  they  claim,  was  fully  advanced  by  his  father.  Prior  Alex- 
ander, sr.,  in  his  life-time.  2nd.  That  the  plaintiffs  are  barred 
by  the  statute  of  limitations.  Srd.  Flene  administravit  praeter 
the  sum  above  stated.  The  referee*  to  whom  the  issues  were 
referred  reported  against  the  defendant  on  his  first  defence,  but 
found  that  the  claim  was  barred  by  the  statute  of  limitations,  and 
therefore  recommended  that  the  complaint  be  dismissed.  Upon 
exceptions  to  this  report,  the  Circuit  Judge  reversed  the  referee 
as  to  the  statute  of  limitations,  and  sustaining  the  report  in  other 
respects,  rendered  judgment  for  the  plaintiffs,  subject  to  the  pies 
o{ plene  administraoit  praeter. 

From  this  judgment  the  defendant  appeals,  substantially  upon 

*  J.  J.  Norton,  Esq.,  now  Judge  of  the  Eighth  Circuit. — ^Reporteb. 
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the  ground  of  error  in  overruling  his  plea  of  the  statute.  The 
solution  of  the  question  presented  by  this  appeal  depends  upon 
the  answer  to  two  inquiries:  1st.  Was  the  order  of  final  dis- 
charge, obtained  by  E.  B.  Alexander  as  administrator  of  Prior 
Alexander,  sr.,  from  the  judge  of  probate  on  October  80,  1871, 
such  a  throwing  off  his  trust  as  would  give  currency  to  the  stat- 
ute ?  2nd.  If  so,  has  a  sufficient  time  elapsed  since  that  date  to 
complete  the  bar  of  the  statute  as  to  these  plaintiffs,  who  were 
then  minors  7 

It  seems  to  us  that  the  authorities  in  this  State  require  that 
the  first  question  shall  be  answered  in  the  affirmative.  Payne  v. 
HaTri$,  3  Strob.  Eq.,  42 ;  Pettu9  v.  Clawson,  4  Rich.  Eq.,  101 ; 
Brockington  v.  Camlin^  4  Stroh,  Eq.^  196.  The  cases  of  Rid- 
dle V.  Riddle,  5  Rich.  Eq.,  37;  Renwick  v.  Smith,  11  S.  (7., 
303;  Dickerson  v.  Smith,  17  Id.,  305,  cited  by  the  counsel  for 
respondent  in  opposition  to  this  view,  do  not  sustain  his  position. 
In  Riddle  v.  Riddle  there  was  no  settlement  of  the  estate,  and 
nothing  that  purported  to  be  so.  The  act  relied  upon  there  was 
simply  an  ex  parte  return  made  by  the  administrator — as  the 
court  says,  "his  first  and  only  return" — and  this  was  certainly 
no  indication  that  the  administrator  thereby  intended  to  throw  off 
his  trust.  On  the  contrary,  it  was  simply  the  performance  of  a 
duty  which  the  law  requires  the  administrator  to  perform  annually 
as  long  as  he  continues  in  office  as  such,  and  certainly  afforded 
no  evidence  whatever  that  he  claimed  to  have  discharged  his 
whole  trust  and  duty.  The  case  of  Renwick  v.  Smith  seems  to 
have  been  rested  mainly  upon  that  of  Riddle  v.  Riddle,  supra  ; 
but  Willard,  C.  J.,  in  delivering  the  opinion  of  the  court,  ex- 
pressly admits  that,  ''The  currency  of  the  statute  does  not  neces- 
sarily depend  upon  the  fact  of  a  full  and  final  discharge  of  the 
duty  of  the  administrator.  It  commences  to  run  when  it  appears 
that  the  administrator  has  done  some  act,  brought  to  the  notice 
of  the  parties  affected  by  it,  equivalent  to  an  abandonment  of 
such  office,  although  such  act  may  be  in  itself  wrongful.  But  the 
case  before  us  presents  no  such  state  of  things." 

In  the  case  of  Dickerson  v.  Smith  the  settlement  relied  on 
"was,  at  most,  only  a  partial  settlement,  *  *  and  left  in  the 
hands  of  the  executors  a  large  amount  of  assets  for  future  admin- 
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istration.*'  So  that  it  was  clear,  under  the  view  which  the  court 
took  of  that  settlement,  there  was  nothing  to  indicate  that  the 
executors  thereby  intended  to  throw  off  their  trust.  And  accord- 
ingly the  court  uses  this  language:  ^'It  is  only  when  a  fiduciary 
really  lays  aside  his  trust,  or  does  some  act  manifesting  clearly 
his  intention  to  do  so,  that  the  statute  begins  to  run  against  the 
trustee  of  an  express  trust."  The  cases  of  Long  v.  Cason,  4 
Rich.  Uq.,  60,  and  Sollee  v.  Oroft,  7  Ji.,  34,  also  cited  by 
respondent's  counsel,  seem  to  us  to  support  the  view  which  we 
have  adopted,  rather  than  that  contended  for  by  respondent.  It 
is  insisted,  however,  that  it  was  necessary  to  show  that  notice  of 
this  final  settlement  should  have  been  brought  home  to  these 
plaintiffs,  before  it  could  be  relied  upon  as  a  starting  point  for 
the  statute  of  limitations.  But  we  think  that  the  cases  above 
referred  to  show  that  acts  done  in  a  public  office,  open  to  the 
inspection  of  all,  are  notice  to  all  who  may  be  interested.  To 
use  the  language  of  Johnston,  Ch.,  in  Payne  v.  Harris^  supra, 
adopted  in  Pettus  v.  Clawson^  supra.  Long  v.  Oason,  supra, 
and  others :  ^'An  act  done  in  a  public  office,  open  for  the  infor- 
mation of  parties  interested,  must  be  taken  notice  of  by  them." 

Now,  in  this  case  the  administrator,  on  October  30,  1871, 
undoubtedly  intended  to  make,  and  did  make,  a  final  settlement 
of  his  intestate's  estate,  and  unquestionably  intended  thereby  to 
discharge  himself  of  his  trust.  This  was  an  act  done  by  him  in 
a  public  office — in  the  language  of  Dargan,  Ch.,  in  Pettus  v. 
Clawson^  supra,  **In  an  office  proper  for  such  acts,  and  where 
they  may  of  right  be  done,  and  open  at  all  times  for  the  informa- 
tion of  parties  interested,"  and  must,  therefore,  be  taken  notice 
of  by  them.  He  unquestionably  thereby  repudiated  any  fidu- 
ciary relation  between  himself  and  these  plaintiffs,  for  in  the 
decree  then  obtained  it  was  determined  (erroneously  as  it  now 
seems)  that  the  father  of  the  plaintiffs,  through  whom  they  claim, 
having  been  fully  advanced  in  the  life-time  of  the  intestate,  had 
no  further  interest  in  his  estate.  Now,  although  this  decree  and 
order  of  final  discharge  cannot  have  the  force  and  effect  of  a 
judgment,  so  as  to  estop  these  plaintiffs  from  asserting  their 
claims,  inasmuch  as  they  were  not  parties  to  the  proceeding 
(Miller  v.  Alexander,  1  Hill  Ch.,  25 ;  Roberts  v.  Johns,  16  S. 
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C,  171),  yet,  under  the  authority  of  the  cases  above  cited,  it 
certainly  does  furnish  a  starting  point  for  the  currency  of  the 
statute  of  limitations. 

The  only  remaining  inquiry  is,  then,  whether  a  sufficient  time 
has  elapsed  to  bar  this  action  of  the  plaintiffs.  It  appears  from 
the  report  of  the  referee  that  the  plaintiff,  Josephine,  attained 
her  majority  on  January  24,  1883,  and  the  other  plaintiff 
about  two  years  before,  and  that  this  action  was  commenced  on 
January  24,  1885.  So  that  it  seems  that  the  action  was  not 
commenced  until  upwards  of  thirteen  years  after  the  order  of 
final  discharge  was  granted,  to  wit,  on  October  30,  1871,  when 
the  cause  of  action  accrued,  and  not  until  two  years  after  the  dis- 
ability of  the  younger  of  the  two  plaintiffs  ceased.  These  being 
the  facts,  the  law  applicable  thereto  will  be  found  in  section  122 
of  the  Code  of  Procedure,  which  reads  as  follows:  "If  a  person 
entitled  to  bring  an  action  mentioned  in  the  last  chapter,  except 
for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer  for 
an  escape,  be,  at  the  time  the  cause  of  action  accrued,  either  1. 
Within  the  age  of  twenty-one  years ;  2.  Insane ;  or  3.  Impris- 
oned on  a  criminal  or  civil  charge,  or  in  execution  under  the  sen- 
tence of  a  criminal  court  for  a  term  less  than  his  natural  life,  the 
time  of  such  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action ;  except  that  the  period  within  which 
the  action  must  be  brought  cannot  be  extended  more  than  five 
years  by  any  such  disability,  except  infancy ;  nor  can  it  be  so 
extended,  in  any  case,  longer  than  one  year  after  the  disability 
ceases." 

The  whole  question  turns  upon  the  construction  of  this  section. 
The  plaintifis  contend  that  when  the  disability  arises  from  infancy 
the  statute  does  not  commence  to  run  until  the  disability  ceases, 
and  hence  that  an  infant  may  bring  his  action  at  any  time  within 
six  years  after  he  has  attained  the  age  of  twenty-one  years.  The 
defendant,  on  the  other  hand,  contends  that  while  an  infant  is 
entitled  to  the  full  period  of  six  years  from  the  accrual  of  the 
cause  of  action,  within  which  to  bring  his  action,  yet  that  such 
period  cannot  be  extended  longer  than  one  year  after  the  disability 
ceases. 

The  particular  portion  of  the  section  to  be  considered  in  deter- 
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mining  this  controversy,  is  the  last  paragraph,  which,  it  must  be 
admitted,  is  not  couched  in  language  as  plain  as  it  might  be.  It 
will  be  observed  that  the  section  deals  with  three  classes  of  dis- 
ability— infancy,  insanity,  and  imprisonment — and  it  will  be  noted 
that  in  the  last  paragraph  it  is  declared,  first,  in  general  terms, 
that  the  time  of  such  disability — applying,  of  course,  to  all  the 
three  cksses  above  mentioned — is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action  ;  and  if  it  stopped  there,  the 
necessary  result  would  be  that,  practically,  the  statute  would  not 
commence  to  run  against  a  person  laboring  under  either  of  these 
three  classes  of  disability  until  such  disability  was  removed.  But 
the  paragraph  proceeds  next  to  make  an  exception  to  this  general 
declaration,  so  far  as  two  of  the  classes,  to  wit,  insanity  and  im- 
prisonment, are  concerned,  by  declaring  that  the  time  within 
which  the  action  must  be  brought  cannot  be  extended  more  than 
five  years  by  any  disability  arising  from  insanity  or  imprisonment. 
So  that  it  would  seem  that  in  no  case  is  a  person  laboring  under 
either  of  these  two  disabilities  allowed  more  than  eleven  years 
within  which  to  bring  his  action.  But  the  paragraph  does  not 
stop  there,  for  it  finally  declares  a  general  qualification,  which 
does  not  seem  to  be  confined  to  any  one  or  more  of  the  three 
classes  of  disability  referred  to  in  the  section,  but  covers  them  all, 
by  declaring  that  in  no  case  shall  the  time  allowed  for  bringing 
the  action  be  so  extended  for  a  longer  period  than  one  year  after 
the  disability  ceases. 

Now,  if  this  last  general  qualification  had  been  intended  to  be 
confined  to  the  disabilities  arising  from  insanity  or  imprisonment, 
to  which  the  exception  immediately  preceding  alone  applied,  then 
it  seems  to  us  that  the  words,  "in  any  case,"  which  we  find  in  the 
last  general  qualification,  would  have  been  not  only  unnecessary, 
but  altogether  inappropriate,  and  that  the  word  *'such"  would 
have  been  substituted  for  the  word  "the"  immediately  preceding 
the  word  "disability"  in  the  last  line  of  the  section,  and  that  a 
comma  would  have  been  substituted  for  a  semi-colon  between  the 
word  "infancy"  and  the  word  "nor"  in  the  line  next  to  the  last 
of  the  paragraph,  so  that  the  paragraph  would  read :  "The  time 
of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action ;   except  that  the  period  within  which 
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the  action  must  be  brought  cannot  be  extended  more  than  five 
years  by  any  such  disability,  except  infancy,  nor  can  it  be  so 
extended  longer  than  one  year  after  such  disability  ceases/'  But 
where  the  language  is  as  we  find  it  in  the  statute — "nor  can  it  be 
so  extended,  in  any  case,  longer  than  one  year  after  the  disability 
ceases" — we  see  no  warrant  for  confining  this  final,  general  de- 
claration to  cases  of  disability  arising  from  insanity  or  imprison- 
ment, but,  on  the  contrary,  it  must  extend,  as  is  expressly  declared 
in  the  act,  to  any  case  of  disability  arising  from  either  of  the 
causes  mentioned  in  the  section ;  the  object  being  to  limit  the 
extension  allowed  in  cases  of  disability  arising  from  insanity  or 
imprisonment  to  a  period  of  five  years,  while  in  cases  of  disability 
arising  from  infancy  the  extension  might  be  for  a  much  longer 
period ;  but  at  the  same  time  to  declare  that  the  time  should  not 
be  extended,  in  any  case,  for  a  longer  period  than  one  year  after 
the  disability  ceases. 

It  is  urged,  that  by  this  construction  of  the  statute  infants  are 
placed  at  a  disadvantage,  for  while  adults  are,  in  every  case, 
allowed  six  years  within  which  to  bring  their  actions,  an  infant 
may,  in  some  cases,  be  cut  down  to  two  years  or  less,  e.  ^.,  if  a 
cause  of  action  accrues  to  an  infant  on  the  day  he  attains  the 
age  of  twenty  years,  and  he  is  limited  to  one  year  after  his  dis- 
ability ceases,  then  he  would  only  be  allowed  two  years  within 
which  to  commence  his  action,  whereas  an  adult,  to  whom  a  simi- 
lar cause  of  action  accrued  on  the  same  day,  would  be  allowed  six 
years.  But  this  is  based  upon  a  misconception  of  the  effect  of 
the  construction  which  we  have  adopted.  According  to  our  view, 
all  persons,  whether  laboring  under  any  disability  or  not,  must 
be  allowed  the  full  period  of  six  years  from  the  accrual  of  the 
cause  of  action,  but  in  the  case  of  infants  the  time  allowed  may 
be  extended  over  a  much  longer  period,  but  such  extension  cannot 
be  for  a  longer  period  than  one  year  after  his  disability  ceases. 
For  instance,  if  a  cause  of  action  accrued  to  an  infant  when  he 
was  only  a  year  old,  he  could  bring  his  action  at  any  time  within 
twenty  one  years.  If  it  accrued  when  he  was  fifteen  years  of 
age,  then  he  might  bring  his  action  at  any  time  within  seven 
years,  giving  him  the  full  period  of  six  years  allowed  to  adults, 
and  one  year  after  he  attained  his  majority  in  addition.     But  if 
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his  cause  of  action  accrued  when  he  was  sixteen  years  of  age,  then 
he  would  be  limited  to  the  six  years,  because  the  statute  does  not 
provide  for  any  extension  of  the  time  allowed  after  the  lapse  of 
one  year  from  the  time  his  disability  ceases. 

There  does  not  seem  to  be  any  case  in  this  State  bearing 
directly  upon  the  point  which  we  have  been  considering,  and 
hence  we  have  been  compelled  to  put  our  own  construction,  with- 
out the  aid  of  authority,  upon  the  terms  of  the  statute.  There  is 
a  case,  however.  Hill  v.  Connelly^  4  Rich,,  615,  in  which  the 
Court  of  Errors  considered  a  somewhat  similar  question,  and  their 
conclusion,  by  analogy  at  least,  lends  some  support  to  the  view 
which  we  have  adopted. 

The  action  in  this  case  having  been  commenced  neither  within 
six  years  after  the  accrual  of  the  cause  of  action,  nor  within  one 
year  after  the  disabilities  of  the  plaintiffs  were  removed,  we  are 
of  opinion  that  the  plea  of  the  statute  of  limitations  should  have 
been  sustained,  and  that  the  Circuit  Judge  erred  in  ruling  other- 
wise. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  complaint  be  dismissed. 


ODOM  v.  WEATHERSBEE. 


.  There  being  some  evidence,  though  far  from  clear,  to  support  plain- 
tiffs^ claim,  a  non-suit  was  improper. 

S.  Where  parties  sue  to  recover  land  and  prove  that  it  was  the  property 
of  their  intestate  ancestor,  they  should  not  be  non-suited  even  though 
their  testimony  showed  that  the  defendants  had  acquired  an  interest 
therein.  Difficulty  in  determining  the  interests  of  plaintiffs  does  not 
prevent  a  recovery  by  them  of  such  interests. 

J.  Where  a  tenant  in  common  conveys  his  share  to  a  stranger,  who  cl^ms 
title  to  the  whole,  there  is  an  ouster,  and  the  co-tenant  may  sue  at  law 
to  recover  his  portion. 

k  Long  possession  by  a  tenant  in  common,  without  ouster,  does  not  give 
title  as  against  the  co-tenants ;  and  ouster  will  not  be  presumed. 

Before  Pressley,  J.,  Barnwell,  November,  1885. 
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The  opinion  fully  states  the  case  as  contained  in  the  appeal 
record. 

Mr,  James  E,  Davi8j  for  appellant. 

Mr.  Robert  Aldrich  read  argument  of  Mr,  H.  M.  Thompson^ 
deceased,  contra. 

March  11, 1887.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  This  was  an  action  to  recover  a  lot 
in  the  town  of  Williston,  of  which  the  plaintiffs  claimed  to  be 
seized  in  fee.  The  defendants  at  first  put  in  a  general  denial, 
but  afterwards  amended  their  answer,  pleading  the  statute  of  lim- 
itations, and  making  the  special  defence  that  they  purchased  the 
lot  from  one  Martha  Hall,  and  afterwards  paid  the  plaintiff,  Cul- 
len  B.  Odom,  and  his  brother,  W.  S.  Odom  (since  dead),  four 
hundred  dollars,  in  consideration  of  which  the  said  Cullen  B. 
and  W.  S.  Odom,  for  themselves  and  the  other  heirs  of  Hilbum 
Odom,  agreed  to  abandon  their  claim  to  the  premises  in  question. 

The  pleadings  really  give  no  idea  of  the  facts  of  the  case,  nor, 
indeed,  are  they  made  clear  by  the  evidence,  which  has  not  been 
formulated  into  a  ''case  stated*'  for  the  judgment  of  the  court,  but 
is  printed  in  full  as  it  was  given  at  the  trial.  The  two  plaintiffs 
testified  themselves,  and  offered  no  other  evidence.  With  some 
diflSculty,  the  following  facts  may  be  gathered  from  the  testimony, 
with  some  approach  at  least  to  certainty :  That  the  lot  in  question 
was  the  property  of  one  Hilburn  Odom,  who  died  probably  intes- 
tate in  the  year  1857,  leaving  a  widow,  Martha,  and  four  children, 
three  sons  and  a  daughter  Sarah.  Two  of  the  sons  died  early 
and  without  issue,  leaving  only  the  plaintiff,  C.  B.  Odom,  and 
his  sister  Sarah,  who  married  the  other  plaintiff,  W.  J.  Hair, 
had  one  child  and  died  "eight  or  nine  years  ago,"  and  soon  after 
her  death  the  child  also  died. 

It  wad  not  distinctly  stated,  but  seemed  to  be  assumed,  that  the 
widow,  Martha,  married  a  man  by  the  name  of  Hall,  and  lived 
on  a  part  of  the  lot  until  "about  seven  years  ago."  She  died  in 
1883.  It  was  very  vaguely  stated  that  the  widow,  some  time  after 
she  married  Hall,  in  some  way  or  other,  sold  the  lot  to  the  defen- 
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dants,  or  some  of  them ;  but  it  did  not  appear  to  whom,  when,  or 
how,  or  that  the  estate  of  Odom  had  ever  been  partitioned.  It 
was  admitted,  however,  that  the  lot  belonged  to  Hilburn  Odom  at 
his  death,  and  that  his  widow,  Mrs.  Hall,  was  entitled  to  one- 
third  interest  in  it.  In  the  cross-examination  of  C.  B.  Odom 
some  testimony  fell  out,  tending  to  show  that  he  had  received 
money  (perhaps  $150),  in  part  payment  of  ''his  interest  in  the 
Martha  Hall  lot  in  Williston,'*  but  we  can  find  no  evidence  con- 
necting the  daughter,  Sarah,  or  her  surviving  husband,  Hair,  with 
that  transaction. 

At  the  close  of  the  plaintiffs'  case,  the  defendants  moved  for  a 
non-Suit,  which  the  Circuit  Judge  granted  on  the  following 
grounds :  "I.  That  the  first  mentioned  plaintiiT's  mother  (Martha 
Hall)  had  one  third  interest  in  the  land,  and  there  was  no  proof 
before  the  court,  who  of  the  defendants,  and  in  what  shares,  had 
bought  out  or  taken  that  interest.  II.  That  there  was  proof  that 
she  had  been  in  possession  more  than  twenty  years,  and  no  proof 
that  would  exclude  the  presumption,  that  after  twenty  years'  pos- 
session she  had  a  good  title  to  the  property." 

From  this  order  the  plaintiffs  appeal  to  this  court  upon  the 
following  grounds :  **1.  Because  it  was  error  for  his  honor  to 
hold  that  the  action  of  the  plaintiffs  should  have  been  for  parti- 
tion and  not  for  ejectment ;  whereas  it  is  respectfully  submitted 
that  the  plaintiffs  having  proven  ouster,  they  had  a  right  to 
maintain  the  action  in  its  present  form.  2.  Because  it  was  error 
to  hold  that  the  proof  showed  twenty  years'  possession  in  the 
mother  of  the  plaintiffs,  and  that  the  same  would  presume  a  good 
title  in  her  against  the  plaintiffs,  and  her  conveyance  to  defen- 
dants of  all  the  land  in  dispute  was  a  good  and  valid  title  to  the 
same.  Whereas  it  is  respectfully  submitted  that  his  honor  should 
have  held  that  the  mother  of  plaintiffs  only  had  one-third  interest, 
and  there  being  no  proof  of  her  ever  having  ousted  the  plaintiffs, 
they  were  tenants  in  common,  ^and  she  could  not  hold  against 
them  by  adverse  possession.  3.  Because  there  was  no  proof  that 
the  mother  ever  conveyed  to  defendants,  and  it  was  assumption  in 
his  honor  to  so  hold.  4.  Because  in  view  of  the  facts  and  the 
whole  case,  the  nonsuit  should  not  have  been  granted;  but  his 
honor  should  have  let  the  case  go  to  the  jury,  to  have  settled  the 
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respective  interests  of  plaintiffs,  which  would  have  enabled  them 
to  have  brought  partition  afterwards,*'  &c. 

It  is  certainly  true  that  the  evidence  was  vague  and  unsatis- 
factory, but  after  a  careful  examination  it  seems  to  us  there  was 
some — enough  to  make  a  prima  facie  case,  and  to  put  the  defen- 
dants to  the  proof  of  their  case.  It  was  admitted  that  the  lot  was 
of  the  intestate  property  of  Hilburn  Odom,  of  which  Mrs.  Hall, 
his  widow,  was  entitled  to  one-third,  and  it  followed  that  his 
children  were  entitled  to  some  portion  of  the  other  two-thirds. 
It  may  be  true,  as  argued,  that  the  death  of  the  two  brothers  with- 
out issue,  and  of  the  sister,  Sarah,  and  her  child,  made  it  some- 
what complex  td"  determine  what  was  the  precise  interest  of  the 
plaintiffs ;  but  upon  the  facts  proved,  that  was  a  question  of  law, 
and  really  constituted  no  good  reason  why  they  should  not  recover 
that  interest,  whatever  it  might  be,  unless  it  had  in  some  way 
passed  from  them.  The  Circuit  Judge  says  there  was  no  proof 
"who  of  the  defendants,  and  in  what  shares,  they  had  bought  out 
and  taken  the  interest  of  the  mother.*'  That  is  true,  but  the 
plaintiffs  were  not  to  know  in  advance  under  whom  the  defen- 
dants held,  whether  they  held  under  their  mother  or  some  one 
else ;  or,  if  they  held  under  their  mother,  when  they  entered  and 
how,  of  what  shares  or  how  long  they  had  held  possession. 
These  were  matters  which  pertained  to  the  defence,  after  it 
appeared  that  the  lot  had  been  the  intestate  property  of  Hilburn 
Odom,  the  ancestor  of  the  plaintiffs. 

If  the  Circuit  Judge  was  right,  as  we  think  he  was,  in  con- 
cluding that  there  was  evidence  enough  to  show  that  the  defen- 
dants entered  in  some  way  under  the  mother,  Mrs.  Hall,  they  did 
not  claim  simply  in  accordance  with  her  interest,  one- third,  but 
the  whole  lot,  denying  that  the  children  had  any  interest  in  it. 
Under  these  circumstances,  we  think  the  children  had  the  right 
to  bring  an  action  at  law  against  the  strangers  in  possession  of 
the  whole  and  claiming  to  be  the  absolute  owners.  It  is  true  that 
the  children  and  their  mother  were  tenants  in  common,  and  that 
one  tenant  in  common  cannot  at  law  sue  his  co-tenant,  unless 
there  has  been  an  actual  ouster.  But  when  one  tenant  in  com- 
mon conveys  to  a  stranger,  who  sets  up  title  to  the  whole  and 
denies  that  the  other  tenant  has  any  interest,  there  is  ouster,  and 
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the  stranger  may  be  sued  in  an  action  at  law.  "Two  tenants  in 
common  may  bring  action  against  a  stranger  in  possession  of  their 
land,  to  recover  their  shares,  without  making  other  co-tenants, 
holding  a  third  share  of  the  land,  parties,  but  the  verdict  should 
be  only  for  their  aliquot  parts/'  Born  v.  Beasley^  6  Rich,  £q., 
409 ;  BanniBter  v.  Bull,  16  S.  (7.,  220 ;  Siglar  v.  Van  Riper, 
10  Wend.,  414. 

We  cannot  agree  that  Mrs.  Hall  had  acquired  title  as  against 
her  children  by  her  long  possession.  It  does  not  appear  precisely 
when  she  sold  to  the  defendants,  but  she  must  have  transferred  at 
least  a  part  of  the  lot  before  January,  1877,  when  C.  B.  Odom 
acknowledged  to  S.  A.  Rozier,  one  of  the  defendants,  the  receipt 
of  money  "in  part  payment  of  his  interest  in  the  Martha  Hall 
lot.'*  .  Her  first  husband,  Odom,  had  died  in  1857,  so  that,  at 
least  as  to  Rozier,  she  was  not  in  possession  more  than  twenty 
years.  But  suppose  she  had  been,  and  no  notice  is  taken  of  the 
minorities  of  her  children,  we  do  not  see  that  such  possession 
alone  would  give  her  title  against  her  children,  with  whom  she 
was  tenant  in  common.  We  can  find  no  evidence  that  the  mother 
ousted  her  children,  and  it  will  not  be  presumed.  Frost  v.  FroBt, 
21  S.  a,  501. 

While  the  evidence  was  far  from  clear,  and  the  defendants  may 
be  able  to  prove  good  title,  we  think  there  was  enough  to  go  to 
the  jury,  and  the  plaintiffs  are  entitled  to  a  new  trial. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


VERNER  V.  McGIIEE. 


1.  A  finding  of  fact  by  the  Circuit  Judge,  overruling  the  master,  affirmed, 
it  not  being  clearly  against  the  weight  of  evidence. 

2.  The  assignment  act  of  1882  (17  StaL,  847,  Gen.  Stat,  J  2014)  has  no 
application  unless  there  is  either  an  actual  assignment,  or  a  state  of 
facts  fully  proved  or  admitted,  which,  in  conscience  and  equity,  are 
tantamount  to  an  assignment  with  unlawful  preferences. 

3.  Where  a  party  in  good  faith  and  for  full  value  purchased  the  stock  of 
goods  of  a  merchant,  who  proved  to  be  insolvent  at  the  time,  and  the 
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purchaser  made  payment  in  part  with  a  debt  due  to  him  by  the  seller, 
the  transaction  was  not  a  fraudulent  violation  by  the  purchaser  of  the 
statutes  of  Elizabeth  or  the  assignment  act. 
4.   The  decision  in  Wilks  v.  Walker,  22  S.  C,  110,  and  in  Austin,  Nichols 
d:  Co.  V.  Morris,  23  Id,,  406,  stated. 

Before  Kershaw,  J.,  Greenville,  July,  1886. 

The  opinion  fully  states  the  case. 

Messrs.  Perry  ^  Perry  ^  Hey  war  d^  for  appellant,  cited  Oen. 
Stat.,  §§2014,  2015;  22  S.  C,  108;  23  id.,  393;  Bail  Eq., 
236;  16  Wall,  277,  577,  584;  13  Id.,  4.0  y  Bump  Bank.  (10th 
edit.),  810,  829,  et  seq. 

Messrs.  W.  L.  Wait  and  Wells  ^  Orr,  contra. 

March  11,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  It  appears  that  in  1883,  John  A. 
Garrison  &  Brother  were  engaged  in  the  mercantile  business  in 
Greenville,  and,  for  their  small  means,  owed  a  considerable  num- 
ber of  debts.  Among  others,  they  were  indebted  to  one  James 
M.  McGhee  in  the  sum  of  ?554,  and  in  November  of  that  year 
they  sold  their  whole  stock  of  goods  to  the  said  McGhee  for 
81,070.11,  which  was  a  reasonably  full  and  fair  pi^ice,  and  in 
paying  for  the  goods,  the  debt  to  McGhee  was  taken  as  so  much 
cash,  the  remainder  being  paid  to  the  order  of  Garrison  &  Bro. 
Several  of  the  other  creditors  sued  and  obtained  judgments 
against  Garrison  &  Bro.,  and  in  supplementary  proceedings 
against  them,  the  plaintiff,  David  P.  Verner,  was  appointed 
receiver  and  in  that  capacity  instituted  these  proceedings,  to  set 
aside  the  aforesaid  sale  and  for  an  account  of  the  goods  sold  as 
aforesaid. 

It  was  referred  to  J.  R.  Bellinger,  Esq.,  as  special  referee,  who 
took  the  testimony  and  reported  that  McGhee  was  guilty  of  no 
actual  fraud  in  the  purchase  of  the  goods,  and  that  the  sale  was 
good  both  at  common  law  and  under  the  statutes  of  Elizabeth  ; 
but  that  at  the  time  of  the  sale  Garrison  &  Bro.  were  insolvent, 
and  McGhee  had  notice  of  facts  sufficient  to  put  him  on  enquiry 
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as  to  their  insolvency,  and,  therefore,  the  sale  amounted  to  an 
assignment,  and  gave  him  a  preference  quoad  his  debt,  and  to 
that  extent  should  be  set  aside  under  section  2014,  General  Stat- 
utes. Upon  exceptions  to  this  report,  Judge  Kershaw  found  that 
the  evidence,.did  not  authorize  "the  finding  that  the  defendant, 
McGhee,  had  knowledge  of  facts  which  made  it  his  duty  to  enquire 
into  the  solvency  of  Garrison  &  Bro.  at  the  time  of  his  purchase. 
Consequently  there  is  nothing  in  the  case  to  charge  McGhee  with 
knowledge  of  their  insolvency.  So  far  as  he  is  concerned,  the 
transaction  was  bona  fide  and  the  sale  made  for  value,  and  not  in 
fraud  of  the  statutes  of  Elizabeth  or  of  the  assignment  act,*'  &c., 
and  dismissed  the  complaint. 

The  plaintiff,  for  the  benefit  of  the  judgment  creditors,  appeals 
to  this  court  upon  the  following  grounds :  ''I.  That  his  honor 
erred  in  holding  that  the  defendant,  McGhee,  had  not  sufficient 
knowledge  of  facts  to  make  it  his  duty  to  enquire  into  the  sol- 
vency of  Garrison  &  Bro.  II.  That  his  honor  erred  in  not  hold- 
ing that  the  transaction  between  McGhee  and  Garrison  was 
fraudulent  and  void  under  both  the  statutes  of  Elizabeth  and  the 
assignment  act.  III.  That  his  honor  erred  in  not  holding  that 
the  plaintiff  is  entitled  to  judgment  against  all  the  defendants  for 
the  full  value  of  the  stock  of  goods,  with  costs.'* 

The  Circuit  Judge  held  that  McGhee,  the  purchaser,  had  no 
notice  of  facts  which  made  it  his  duty  to  enquire  into  the  con- 
dition of  Garrison  &  Bro.,  and  that  the  purchase,  being  made  6e>na 
fide  for  full  value,  was  not  in  fraud  of  the  statutes  of  Elizabeth  or 
of  the  assignment  act.  The  finding  of  the  court  below  must  be 
taken  to  be  prima  facie  correct,  and,  in  reference  to  a  question  of 
fact,  will  not  be  disturbed  unless  it  is  clearly  against  the  weight 
of  evidence.  We  have  carefully  looked  through  the  testimony  in 
the  case,  and  we  are  not  so  clear  upon  the  subject  as  to  authorize 
us  to  say  that  the  conclusions  of  the  judge  were  erroneous. 

As  we  conceive,  the  assignment  act  has  no  application,  unless 
there  is  either  an  actual  assignment  or  a  state  of  facts  fully  proved 
or  admitted,  which,  in  conscience  and  equity,  are  tantamount  to 
an  assignment  with  unlawful  preference.  We  do  not  understand 
that  this  case  is  analogous  either  to  that  of  Wilks  v.  Walker,  22 
S.  (7.,  110,  or  to  that  of  Austin,  Nichols  ^  Co.  v.  Morrisy  23 
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7rf.,  406.  In  the  former  case  of  Walker^  the  question  came  up 
upon  a  demurrer  which  admitted  the  facts  stated  in  the  complaint 
that  these  transactions  (mortgage,  sale,  &c.)  "were  had  an»l  made 
in  pursuance  of  an  original  design  and  intent  of  the  said  Kitchens 
and  Wilks,  determined  on  by  them  in  the  beginning,  to  trans- 
fer and  assign  all  the  property  of  Kitchens,  subject  to  execution 
for  debt,  to  Wilks  for  the  benefit  of  the  said  Wilks  and  the  estate 
of  Robert  Patterson,  to  the  exclusion  of  all  the  other  creditors  of 
the  said  Addison  F.  Kitchens.*'  In  the  case  of  iJfom«,  the  Cir- 
cuit Judge  found  as  a  matter  of  fact,  that  "the  mortgages  were  to 
mature  at  a  very  short  day,  less  than  a  month.  He  knew  he 
could  not  redeem,  and  did  not  intend  to  try  to  do  so,  but  intended 
that  a  sale  should  take  place,  and  before  the  maturity  of  the 
notes  consented  in  writing  that  a  sale  should  be  made  soon  after 
maturity,  and  without  the  usual  time  of  advertisement.  He 
further  knew  that  he  could  not  eifect  his  purpose  by  a  formal 
assignment,  and  deliberately  set  himself  to  work  to  evade  the 
statute  by  mortgages  at  short  time  of  maturity.  In  these  trans- 
actions he  violated  section  2014  of  the  General  Statutes  and  the 
conveyances  cannot  stand,**  &c.  It  is  apparent  that  the  case 
before  us  is  very  different  from  either  of  these. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


KENNEMORE  v.  KENNEMORE. 


A  witness,  once  having  an  interest  and  a  nominal  party  defendant  to 
the  action,  is  not  incompetent  to  testify  in  behalf  of  defendants  to 
transactions  between  a  person  deceased,  under  whom  the  plaintiffs 
claim,  and  a  third  person. 

Circuit  Judge  concurred  with  referee  that  there  had  been  a  parol  par- 
tition. Such  concurrence  in  findings  of  fact  in  the  court  below  is  rarely 
disturbed,  and  was  approved  in  this  case. 

A  parol  partition  is  binding  upon  the  parties  if  there  is  sufficient  proof 
of  part  performance  to  take  it  out  of  the  statute  of  frauds  ;  and  actual 
possession  is  the  most  satisfactory  evidence  of  part  performance. 
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Before  Hudson,  J.,  Pickens,  September,  1886. 

This  was  an  action  for  partition  and  account.  The  plaintiffs 
were  the  heirs  at  law  of  Moses  Kennemore,  and  the  defendants, 
together  with  Moses  Kennemore,  were  the  heirs  at  law  of  George 
Kennemore.  The  point  at  issue  was  the  shares  of  the  partis, 
dependent  upon  whetlier  Moses,  by  partition  made  in  his  life-time, 
had  parted  with  his  interest  in  the  land,  the  subject  of  the  action. 
The  evidence  of  this  partition  is  stated  in  the  opinion,  and  in  the 
''Brief**  appears  an  admission,  "that  the  deeds  referred  to  in 
book  'I,'  pages  147  and  148,  are  two  conveyances  from  Lott  Ken- 
nemore, Moses  Kennemore,  and  George  Kennemore  to  Milton 
Mauldin,  on  the  19th  of  September,  1859,  one  for  38  acres  and 
the  other  for  22f  acres,  and  that  these  two  parcels  of  land  are  a 
part  of  the  225  acres  contained  in  exhibit  'A'  as  being  deeded  by 
Lott  Kennemore  to  George  and  Moses.  It  is  further  admitted 
that  the  said  deeds  acknowledge  the  consideration  to  the  grantors 
in  these  words,  'to  us  in  hand  paid  by  Milton  Mauldin.'  " 

Mr,  Jame%  P,  Carey ^  for  appellants. 

Messrs.  Wells  Sf  Orr^  contra. 

March  11,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  In  1850,  Lott  Kennemore  sold  and 
conveyed  to  his  two  sons,  Moses  and  George,  a  tract  of  land  by 
metes  and  bounds,  conta.ining  225  acres,  with  a  reservation  in 
favor  of  himself  and  wife,  Rebecca,  during  their  lives.  Moses 
and  George  both  died  in  1864,  during  the  war — George  intestate 
and  unmarried,  leaving  his  father  and  brothers  and  sisters  as  his 
heirs  at  law.  Moses,  soon  after  the  deed  aforesaid,  removed  to 
Georgia,  and  he  left  as  his  heirs  at  law  a  widow  and  children. 
After  the  death  of  George,  the  father,  Lott  Kennemore,  made  a 
deed  of  100  acres  of  the  part  upon  which  George  had  lived  to 
Elias  E.  Kennemore,  and  he,  being  in  possession  of  the  land, 
purchased  the  interests  of  Jacob  and  Judy  Kennemore  and  of 
Phoebe  Mulinix. 

In  1885,  Lott  Kennemore  and  his  wife,  Rebecca,  being  dead, 
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the  plaintiffs,  survivors  of  the  wiilow  and  children  of  Moses,  insti- 
tuted this  proceeding  against  Elias  E.  Kennemore  in  possession 
and  the  other  heirs  for  partition  of  a  tract  of  land,  parcel  of  that 
which  had  been  conveyed  to  Moses  and  George,  containing  147 
acres,  claiming  one-half  as  the  lineal  heirs  of  their  ancestor,  Moses, 
claimed  to  be  joint-tenant  with  George;  and  also  their  share  of 
the  other  half  as  the  collateral  heirs  of  their  uncle,  George.  This 
claim  was  resisted,  and  the  other  heirs  of  George  alleged  that 
soon  after  the  deed  of  1859  to  Moses  and  George,  they  had  a 
parol  partition,  running  and  staking  off  the  line  between  them, 
and  that  Moses  sold  his  part  to  Milton  Mauldin  and  removed  to 
Georgia,  and  that  the  land  now  to  be  divided  belonged  in  severalty 
to  George,  and  should  be  partitioned  among  his  heirs.  Really 
the  main  question  in  the  case  was  whether  there  had  been  a  parol 
partition  and  possession  in  severalty  by  the  parties. 

The  cause  was  referred  to  J.  J.  Lewis,  Esq.,  as  special  referee. 
The  defendants  offered  Jacob  Kennemore,  another  brother  of 
George  and  Moses,  to  prove  the  parol  partition  between  the  dead 
brothers  and  the  sale  of  his  parcel  by  Moses  to  Milton  Mauldin. 
The  testimony  was  admitted  against  the  objection  of  the  plain- 
tiffs, and  the  referee,  among  other  things,  found  "that  some  time 
in  the  fall  of  1859,  George  Kennemore  and  Moses  Kennemore 
made  a  parol  partition  of  the  land  deeded  to  them  by  their  father; 
that  Moses  sold  his  part  to  Milton  Mauldin,  and  George  went 
into  possession  of  his  part,"  &c.  Upon  exceptions  to  this  report, 
Judge  Hudson  confirmed  it,  adjudging  that  there  was  a  valid  and 
binding  parol  partition  between  Moses  Kennemore  and  George 
Kennemore,  in  the  fall  of  1859,  of  the  land  conveyed  to  them  in 
January,  1859,  by  Lott  Kennemore,  and  ordering  partition  ac- 
cordingly. The  plaintiffs  appeal  to  this  jcourt  upon  the  following 
exceptions : 

I.  ^'Because  the  testimony  of  Jacob  Kennemore,  a  party  in 
interest,  was  inadmissible  to  prove  declarations  and  transactions 
between  himself  and  Moses  and  George  Kennemore,  deceased,  as 
well  as  to  prove  declarations  and  transactions  between  the  said 
Moses  and  George  Kennemore,  the  said  Jacob  Kennemore  par- 
ticipating in  the  said  transactions  and  declarations  at  the  time  of 
their  occurrence,  and  his  honor  erred  in  admitting  the  same  and 
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overruling  plaintiffs*  exceptions  to  the  referee's  report,  finding  a 
parol  partition  of  the  land  in  dispute. 

II.  "Because  all  the  testimony  introduced  to  prove  the  parol 
partition  was  vague,  uncertain,  and  indefinite,  and  does  not  furnish 
the  clear  proof  that  the  law  requires. 

III.  "Because  his  honor  erred  in  holding  that  there  was  a  valid 
and  binding  parol  partition  between  Moses  and  George  Kenne- 
more, in  the  fall  of  1859,  of  the  land  conveyed  to  them  by  Lett 
Kennemore,  whereas  he  should  have  held  that  the  evidence  was, 
in  law,  too  indefinite  and  uncertain  to  establish  a  parol  partition. 

IV.  "Because  his  honor  erred  in  holding  that  the  said  parti- 
tion was  consummated  by  the  sale  of  his  part  by  Moses  and  the 
possession  of  his  part  by  George ;  whereas  he  should  have  held 
that  there  was  no  sufficient  evidence  of  sale  by  Moses,  and  no 
evidence  that  he  ever  took  possession  or  gave  any  one  else  pos- 
session of  any  part  of  the  said  land,  or  received  any  money  for 
the  same,  George  simply  continuing  the  possession  with  his  father, 
Lott  Kennemore. 

V.  "Because  his  honor  erred  in  holding  that  all  of  the  land 
deeded  by  Lott  Kennemore  to  his  sons,  Moses  and  George,  except 
the  two  tracts  deeded  by  Moses  to  Milton  Mauldin,  fell  to  George, 
and  is  liable  to  partition  amongst  the  parties  to  this  suit  as  heirs 
of  George ;  whereas  he  should  have  held  that  the  said  tract  of 
land  was  liable  to  partition  among  the  heirs  of  Moses  and  George, 
as  set  forth  in  the  complaint. 

VI.  "Because  the  evidence  in  the  case  is  manifestly  insufficient 
to  establish  a  parol  partition,  or  such  possession  as  will  make  it 
valid,  and  his  honor  erred  in  not  so  holding.*' 

As  to  the  admission  of  the  testimony  of  Jacob  Kennemore,  who 
had  disposed  of  his  interest  in  the  lands,  but  was  nominally  a 
party.  When  the  testimony  was  first  offered,  objection  was  made, 
and  it  was  taken  down  subject  to  objection.  It  seems,  however, 
that  there  was  no  exception  to  the  referee's  report  on  that  ground, 
and  that  the  matter  was  not  considered  by  the  Circuit  Judge. 
He  made  no  ruling  upon  the  subject,  and  does  not  even  state 
whether  it  was  considered  in  reaching  his  conclusions.  But  waiv- 
ing that,  why  was  it  not  admissible  ?  The  witness  said :  "They 
[the  brothers,  Moses  and  George]  ran  off  the  land ;  I  and  George 
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carried  the  chain,  and  they  divided  the  land.    Moses  sold  his  part 
to  Milton  Mauldin ;    the  balance  of  the  land  was  to  be  George's, 
provided  he  paid  oflF  the  judgments  against  my  father.     Moses 
got  his  land  in  two  pieces,  one  piece  adjoining  Mary  A.  0*Dell, 
and  the  other  adjoining  Milton  Mauldin.     George  got  his  land 
in  one  tract.     Elias  Kennemore  now  owns  the  land  George  got 
[that  in  contention],    I  was  present  when  this  division  took  place, 
and  saw  it.     *     *     *     Moses  sold  his  land  right  off.     George 
lived  with  father  on  his,  George's,  part,"  &c.     It  seems  to  us 
that  Jacob  only  stated  what,  being  present  somewhat  as  a  by- 
stander, he  saw  and  heard  take  place  between  the  brothers  now 
dead.     "Under  the  proviso  to  section  400  of  the  Code  of  Pro- 
cedure, a  witness  in  interest  is  not  incompetent  to  testify  to  com- 
munications and  transactions  between  a  person  deceased  and  some 
third  person.''    Hughey  v.  Mchelberger,  11  /S.  (7.,  36  ;  McLau- 
rin  V.  Wilson^  16  JU.,  402 ;  Robinson  v.  Robinson^  20  Jci.,  567. 
The  only  other  question  is  one  mainly  of  fact,  whether  the 
judge  committed  error  in  finding  that  there  was  a  valid  and  bind- 
ing parol  partition  between  Moses  and  George  Kennemore  of  the 
land  conveyed  to  them  in  1859.    As  to  the  fact,  the  Circuit  Judge 
concurred  with  the  referee,  and  in  such  case  it  is  very  well  known 
that  this  court  will  rarely  disturb  the  finding  below.     It  seems  to 
us,  however,  that  the  finding  is  not  without  evidence  to  support 
it.     A  portion  of  the  lands  conveyed  to  the  two  sons,  most  cer- 
tainly afterwards  (about  the  time  Moses  removed  to  Georgia)  was 
sold  to  Milton  Mauldin.    True,  the  deed  was  signed  by  the  father 
and  the  two  sons,  but  as  the  father  had  reserved  an  interest  during 
his  life,  it  was  probably  signed  in  that  way  in  order  to  prevent 
any  question  as  to  the  title. 

We  know  of  no  reason  why  there  may  not  be  a  parol  partition 
as  well  as  a  parol  sale  of  lands,  provided  there  is  suflScient  proof 
of  part  performance  to  take  the  transactions  out  of  the  statute  of 
frauds.  Actual  possession  is  deemed  the  most  satisfactory  evi- 
dence of  part  performance.  See  Slice  v.  Derrick^  2  Rick.,  629; 
i  Johns.,  212;  Mims  v.  Chandler,  21  S.  (7.,  480.  It  is  very 
manifest  that  the  part  sold  to  Milton  Mauldin  has  been  in  his 
exclusive  possession  for  years,  and  George  had  possession  of  the 
other  until  he  died  in  1864.    On  his  part  was  the  old  homestead, 
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and  as  he  was  unmarried  he  very  naturally  lived  there  with  his 
father ;  but  the  title  was  in  George,  and  that  determined  the  pos- 
sessipn,  especially  as  the  father,  in  conveying  the  lands,  had 
reserved  the  use  of  the  house  and  lot  and  garden,  &c.,  during  his 
life  and  that  of  his  wife,  Rebecca ;  and  his  presence  in  the  house 
with  George  was  precisely  in  accordance  with  that  "reservation." 
The  judgment  of  this  court  is,  that  the  judgment  of  the  Ci^ 
cuit  Court  be  affirmed. 


MIXSON  V.  HOLLEY. 


The  allegation  in  an  affidavit  that  the  lienor  "has  sold  a  portion  of  his  crop 
and  has  refused  to  pay  the  amount  due,  with  intent  to  defeat  this  lien,'' 
is  sufficient  to  support  a  warrant  to  enforce  an  agricultural  lien.  Thb 
case  distinguished  from  Segler  v.  Coward^  24  S.  C,  119. 

Before  Cothran,  J.,  Aiken,  April,  1886.  * 

The  opinion  fully  states  the  case. 

Mr.  G.  W.  Croft,  for  appellant. 

Messrs.  Henderson  Bros.,  contra. 

March  11,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  respondent,  Mixson, 
some  time  in  1885,  gave  an  agricultural  lien  to  Willis  &  Co.,  to 
secure  a  debt  of  $100,  for  money  and  supplies  advanced  by  them 
to  enable  him  to  make  a  crop  during  said  year.  Mixson  failed  to 
pay  the  debt,  and  a  warrant  was  issued  by  the  clerk,  upon  an 
affidavit  made  by  Willis,  the  important  part  of  which,  so  JEeur  as 
this  case  is  concerned,  was  in  the  following  language,  to  wit : 
^'That  said  F.  M.  Mixson  has  sold  a  portion  of  his  crop  and  that 
said  F.  M.  Mixson  has  refused  to  pay  said  sum  of  one  hundred 
dollars,  with  intent  to  defeat  this  lien."  Under  the  warrant  the 
defendant,  sheriff  of  Aiken  county,  seized  and  took  into  his  cus- 
tody some  200  bushels  of  corn  and  2,500  lbs.  of  fodder.     The 
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plaintiff,  Mixson,  gave  bond  under  section  2404,  General  Statutes, 
and  redeemed  the  property,  and  thereupon  brought  the  action 
below  against  the  sheriif,  claiming  that  the  lien  had  been  satisfied, 
by  a  claim  which  he  held  upon  W.  A.  Willis,  one  of  the  firm  of 
Willis  &  Co.,  and  also  that  the  affidavit  upon  which  the  warrant 
was  issued  was  insufficient.  The  Circuit  Judge  held  the  affidavit 
insufficient,  and  adjudged  that  the  plaintiff  was  entitled  to  a  ver- 
dict, which  the  jury  rendered. 

The  main  question  in  the  appeal  is  the  sufficiency  of  the  affi- 
davit. The  respondent  relies  on  Segler  v.  Coward^  24  S,  (Z, 
119.  There,  however,  the  affidavit  only  stated  "that  Coward 
refuses  to  pay  *  *  with  intent  to  defeat  said  lien."  Here  the 
statement  is  that  Mixson  "has  sold  a  portion  of  his  crop,  *  * 
and  has  refused  to  pay  said  sum  of  $100,  with  intent  to  defeat 
this  lien."  The  act  provides,  that  if  the  person  making  the 
advances  shall  prove  to  the  satisfaction  of  the  clerk,  by  affidavit, 
that  the  person  to  whom  the  advances  have  been  made  is  about 
to  sell  or  dispose  of  his  crop,  or  in  any  other  way  is  about  to 
defeat  the  lien,  it  shall  be  lawful  for  him  to  issue  his  warrant. 
The  clerk  in  this  case  must  have  been  satisfied  of  the  intent  of 
Mixson,  or  he  would  not  have  issued  his  warrant,  and  we  think 
the  facts  stated  were  sufficient  to  satisfy  him.  Mixson  had  already 
sold  a  portion  of  the  crop  over  which  Willis  &  Co.  had  a  lien, 
and  had  refused  to  pay  the  proceeds,  or  any  other  funds  upon 
their  claim.  What  higher  evidence  could  have  been  furnished 
that  Mixson  intended  to.  defeat  the  lien,  than  this  ?  Surely,  it 
could  not  be  expected  that  Willis  &  Co.  should  wait  until  all  of 
the  crop  was  sold.  If  so,  the  lien,  which  the  stringent  provisions 
of  the  i^ct  were  incorporated  to  protect  and  enforce,  might  have 
been  defeated  entirely.  The  agricultural  contract  gave  Willis  & 
Co.  a  lien  upon  the  entire  crop,  and  the  sale  and  removal  of  any 
portion  of  it  before  payment  of  the  advances,  was  to  that  extent 
weakening  it,  and  lessening  the  security. 

In  the  case  of  Segler  v.  Coward^  aupray  the  property  upon 
which  the  advances  bad  been  made,  and  to  which  the  act  looks, 
as  the  security  for  the  payment  of  said  advances  had  not  been 
disturbed.  It  was  still  upon  the  premises,  subject  to  the  lien  in 
the  event  of  any  effort  on  the  part  of  the  lienor  to  defeat  said  lien 
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by  its  removal  or  disposition,  and  there  was  no  act  by  the  lienor 
indicating  any  such  purpose.  He  had  done  nothing  more  than 
refuse  payment,  which  no  doubt  entitled  the  lienee  to  an  action 
for  the  recovery  of  his  claim,  but  not  for  the  application  of  the 
stringent  proceeding  sought.  Here,  however,  the  lienor  has  not 
only  refused  payment,  but  has  placed  a  portion  of  the  property 
encumbered  with  appellant's  lien  beyond  their  reach,  at  least  so 
far  as  he  could  do  so,  by  a  sale  thereof,  and  then  refused  pay- 
ment. We  think  that  the  appellants  were  well  warranted  in  sup- 
posing that  it  was  time  for  them  to  act. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
Circuit  Court  be  reversed. 


WALLINGFORD    &    RUSSELL  v.   COLUxMBIA    &    GREENVILLE 
RAILROAD  COMPANY. 

1.  A  railroad  company,  as  a  common  carrier,  is  bound  to  furnish  safe  cars 
for  freight  and  to  transport  securely ;  and,  therefore,  it  is  liable  for 
injury  done  to  stock,  while  being  carried  on  its  own  line,  by  a  defective 
car  in  which  the  stock  was  received  from  a  connecting  line. 

2.  The  defendant  is  not  entitled  to  a  non-suit  upon  the  strength  of  a 
written  contract  introduced  by  him  upon  the  cross-examination  of  one 
of  plaintiff's  witnesses. 

3.  A  common  carrier  is  bound  to  make  safe  delivery  of  all  goods  entrusted 
to  its  carriage,  unless  lost  by  the  act  of  God  or  the  public  enemy,  but 
be  may  exempt  himself  by  special  contract,  except  for  negligence.  And 
the  burden  of  proof  is  on  the  carrier  to  show  a  loss  from  an  excepted 
cause. 

4.  The  judge  could  not  properly  charge  that  if  the  jury  thought  the  defen- 
dant and  its  connecting  line  were  partners,  the  defendant  was  liable 
only  by  the  terms  of  the  contract  under  which  the  connecting  line 
carried  the  stock — for  it  was  a  disputed  question  of  fact,  whether  there 
was  any  special  contract  with  these  lines ;  and  besides,  such  a  charge 
would  exempt  the  defendant  from  a  liability  for  negligence. 

5.  A  written  freight  contract  between  the  shipper  and  the  initial  railroad 
company  construed  by  its  terms  to  be  limited  to  the  shipping  road,  and 
not  to  extend  to  other  roads  over  which  the  freight  was  transported  to 
the  destination  mentioned  in  such  contract. 

6.  An  agreement,  to  be  binding,  must  be  understood  and  assented  to  by 
both  parties. 
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7.  The  acceptance  (or  assent  to  the  use)  of  a  defective  box -car,  by  the 
shipper,  does  not  relieve  a  railroad  company  from  liability  for  damages 
caused  by  such  car. 

8.  Horses  shipped  "by  railroad  and  not  delivered — the  measure  of  damages 
is  their  value  at  the  point  of  destination. 

Before  Witherspoon,  J.,  Abbeville,  February,  1886. 

This  was  an  action  by  Samuel  Wallingford  and  Lewis  H.  Rus- 
sell, partners  as  Wallingford  &  Russell,  against  the  defendant 
company,  commenced  in  May,  1885.  The  action  was  for  injury 
done  to  horses  while  on  the  road  of  defendant,  and  while  being 
unloaded  at  a  station,  which  horses  had  been  shipped  at  Bloom- 
ington,  in  Indiana,  and  received  at  their  destination,  in  Abbeville, 
S.  C,  without  any  other  contract  than  the  following : 

Received  by  the  Louisville,  New  Albany  &  Chicago  Railway 
Company 

The  following  described  live  stock  to  be  transported  in  accord- 
ance with  the  terms  and  conditions  of  the  contract  entered  into 
below : 


Consignee,  Destination,  &c.    Description  of  Stock. 


S.  Wallingford, 

Abbeville. 
Charges  $35. 


Car 
Number. 


Tariff  rate  per  car  on  this  shipment  from  Bloomington  to 
Louisville  is  $35.00. 

LIVE   STOCK   CONTRACT. 

Bloomington  Station,  Dec.  1st,  1884. 

Agreement  made  between  Louisville,  New  Albany  &  Chicago 
Railway  Company  and  its  connecting  lines  of  the  first  part  and 
Samuel  Wallingford  of  the  second  part. 

Witnesseth — That,  whereas,  the  said  Louisville,  New  Albany 
&  Chicago  Railway  Company,  and  its  connecting  lines,  as  com- 
mon carriers,  transport  live  stock  only  as  per  tariff:  Now,  in 
consideration  that  the  said  party  of  the  first  part  will  transport 
for  the  said  party  of  the  second  part  one  car  load  of  horses,  17 
head,  more  or  less,  from  Bloomington  to  Louisville  Station  at  the 
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rate  of  thirty-threes  dollars  per  car  load,  and  a  free  passage  to 
the  owner,  or  his  agent,  on  the  train  with  the  stock  (if  shipped  in 
car  load  quantities)  the  same  being  a  special  rate,  lower  than  the 
regular  rate  mentioned  in  the  said  tariff,  the  said  party  of  the 
second  part  thereby  relieves  said  party  of  the  first  part  from 
the  liability  of  common  carrier  in  the  transportation  of  said 
stock,  and  agrees  that  such  liability  shall  be  only  that  of  a  pri- 
vate carrier  for  hire ;  and  it  is  further  distinctly  understood  by 
the  parties  hereto  that  all  liability  of  said  Louisville,  New 
Albany  &  Chicago  Railway  Company  as  carriers,  shall  cease  at 
Louisville,  when  ready  to  be  delivered  to  the  owner,  consignee, 
or  carrier,  whose  line  may  constitute  a  part  of  the  route  to  des- 
tination. 

And  said  party  of  the  second  part  hereby  accepts  for  such 
transportation  the  cars  provided  by  said  company,  and  used  for 
shipment  of  said  stock,  and  hereby  assumes  all  risk  of  injury 
which  the  animals,  or  any  of  them,  may  receive  in  consequence 
of  either,  or  any,  of  them  being  wild,  unruly,  or  weak,  or  maim- 
ing each  other  or  themselves,  or  in  consequence  of  heat  or  suffo- 
cation, or  other  ill  effects  of  being  crowded  in  the  cars,  or  on 
account  of  being  injured  by  the  burning  of  hay,  straw,  or  other 
material  used  by  the  owner  for  feeding  the  stock  or  otherwise, 
and  also  all  risk  of  damage  or  injury,  or  loss  whatever  which  may 
be  sustained  by  reason  of  any  delay  or  detention  in  such  trans- 
portation, whether  occasioned  by  any  mob,  strike,  or  threatened 
violence  to  person  or  property  from  any  source,  or  injury  to  track 
or  yards,  or  any  or  all  other  causes,  whether  mentioned  or  not, 
and  all  risk  of  escape  of  any  portion  of  said  stock,  or  of  loss  or 
damage  from  any  cause  or  thing,  not  resulting  from  the  negli- 
gence of  the  agents  of  said  party  of  the  first  part.    *  *  * 

And  it  is  further  agreed  that  said  party  of  the  second  part  will 
see  that  said  stock  is  securely  placed  in  the  cars  furnished,  and 
that  the  cars  are  securely  and  properly  fastened  so  as  to  prevent 
the  escape  of  said  stock  therefrom.  *  *  * 

And  it  is  further  agreed  that,  should  damage  occur  for  which 
said  party  of  the  first  part  may  be  liable,  the  value  at  the  place 
and  the  date  of  shipment  shall  govern  the  settlement,  in  which 
the  amount  claimed  shall  not  exceed  for  a  stallion  or  jack 
$200.00 ;  for  a  herse  or  mule,  JIOO.OO ;  cattle,  J30.00  each.  *  * 

And,  for  the  consideration  before  mentioned,  said  party  of  the 
second  part  further  agrees  that  as  as  a  condition  precedent  to  his 
right  to  recover  any  damages  for  loss  or  injury  to  said  stock,  he 
will  give  notice  in  writing  of  his  claim  thereof  to  some  officer  of 
said  party  of  the  first  part,  or  its  nearest  station  agent,  before 
said  stock  is  removed  from  the  place  of  destination  above  men- 
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tioned,  or  from  the  place  of  delivery  of  the  same  to  said  party  of 
the  second  part,  and  before  such  stock  is  mingled  with  other 
stock.  The  evidence  that  the  said  party  of  the  second  part,  after 
a  full  understanding  thereof,  assents  to  all  of  the  conditions  of  the 
foregoing  contract  is  his  signature  hereto. 

Upon  the  delivery  of  the  horses  at  Abbeville  plaintiff  paid  the 
following  bill  to  the  defendant : 

Depot,  Dec.  9,  1884. 
Mr.  Samuel  Wallingford — 

To  Columbia  &  Greenville  Railroad,  Dr. 

No.  of 
Date.         Articles.  From.     List.     Weight.       Total. 

For  freight  and  charges  on 

1  Car  Stock.  Louisville.  20,000.     J170.17. 

20  horses  and  1  mule.  " 

Feed  21  Head  Stock  at    Nashville,  12.50. 

**     20     "         "        "     Chatta.,  11.50. 

**     20     "         "        "     Atlanta,  10.50. 


204.67. 
1  Pk.  Express,  25. 


$204.92. 
Received  Payment,  Dec.  10,  '84. 

HAMMOND,  Agent. 
Other  matters  are  stated  in  the  opinion. 

Messrs.  Benet  ^  Smithy  for  appellants. 

Messrs.  Parker  ^  McGowan^  contra. 

March  11,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  plaintiffs,  respondents, 
some  time  in  1884,  shipped  certain  live  stock  on  the  Louisville, 
New  Albany  &  Chicago  Railway  Company,  under  a  special  con- 
tract, from  Bloomington  to  Louisville  Station,  the  destination 
of  the  stock  being  Abbeville  C.  H.,  S.  C.  From  Louisville  Sta- 
tion, the  stock  reached  Seneca  City,  S.  C,  via  Atlanta,  Ga. 
From  Seneca  they  were  transported  by  the  defendant  company 
to  Hodges  in  the  same  car  in  which  they  came  from  Atlanta,  and 
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thence  to  Abbeville  C.  H.  The  freight  was  paid  at  Abbeville  to 
the  agent  of  defendant  company  at  that  point.  The  stock  was 
found  greatly  injured  at  Hodges,  alleged  by  the  plaintiffs  to  have 
been  caused  by  the  defective  box  car  in  which  they  had  been 
transported,  and  the  negligence  of  the  engineer,  and  at  Hodges 
two  of  said  horses  fell  between  the  cattle  shoot  and  the  car, 
because  of  negligence  in  building  the  shoot  too  far  from  the  track, 
causing  injury.  Upon  full  hearing  the  jury  found  for  the  plain- 
tiffs ^50. 

The  appeal  raises  no  question  as  to  the  fact  of  injury,  nor  as 
to  the  amount  of  the  damages,  nor  is  it  denied  that  said  injury 
was  occasioned  in  consequence  of  the  defective  car,  in  which  the 
stock  was  transported.  These  facts,  it  is  agreed,  were  established 
by  the  verdict.  The  defendant  claims  exemption,  however, 
under  a  contract  in  writing  between  the  L.,  N.  A.  &  C.  R.  R. 
Co.  and  the  plaintiffs,  introduced  in  evidence  on  the  cross-exam- 
ination of  plaintiffs'  witness,  and  also  upon  the  ground  that  defen- 
dant company  should  not  be  responsible  for  the  defective  car  in 
which  the  horses  were  transported  from  Seneca  to  Abbeville,  it 
being  the  same  car  in  which  they  had  come  from  Atlanta.  The 
defendant  moved  for  a  non-suit  at  the  close  of  the  plaintiffs'  tes- 
timony, which  was  refused..  The  appeal  involves  a  question  of 
error  assigned  to  this  refusal,  and  also  to  the  refusal  to  charge 
certain  propositions  requested,  and  to  certain  propositions 
charged  on  the  two  matters  above,  to  wit :  the  written  contract 
and  the  defendant's  responsibility  for  the  defects  in  the  Atlanta 
car. 

The  motion  for  non-suit  was  made  upon  two  grounds :  First, 
"Because  the  plaintiffs  failed  to  adduce  any  evidence  of  negli- 
gence on  the  part  of  the  defendant,  inasmuch  as  the  defendant 
had  merely  hauled  the  car  received  from  the  connecting  railroad, 
the  Airline — the  defects  which  caused  the  alleged  injuries  being 
in  said  cars."  This  assumed  (which  was  no  doubt  true),  that  the 
car  was  dangerously  defective  when  the  defendant  company 
received  it  at  Seneca  City,  and  that  the  injuries  sustained  resulted 
from  said  defect. 

The  responsibility  of  a  common  carrier  is  to  transport,  safely 
and  securely,  which  includes  as  to  railroad  common  carriers,  the 
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necessity  of  having  safe  appliances,  cars,  machinery,  &c.,  and  we 
know  of  no  principle  of  law  which  would  allow  them,  when  dam- 
age is  done  by  a  defective  car,  to  shield  themselves  upon  the 
ground  that  said  car  belonged  to,  and  was  used  by,  another  com- 
pany. When  the  car  here  was  received  by  the  defendant,  it  was 
adopted  as  a  part  of  tho  defendant's  train,  and  defendant  then 
became  as  fully  responsible  for  its  character,  &c.,  as  if  it  was  their 
own  car.  It  would  be  a  very  dangerous  doctrine  indeed  to  say 
that  because  one  railroad  company  had  gone  through  with  defec- 
tive and  dangerous  cars,  passenger  coaches,  &c.,  without  damage, 
that,  therefore,  another  company  using  said  defective  car  with 
damage  should  escape  liability.  The  case  of  Felder  v.  (7.  ^  G. 
R.  R.  Oo.  (21  S,  O.J  35),  relied  on  by  appellant,  has  no  applica- 
tion here,  as  we  conceive.  In  that  case  the  effort  was  to  make 
the  defendant  liable  as  a  joint  contractor  with  a  connecting  line 
(evidenced  by  the  sale  of  a  through  ticket),  whereby  it  was  sought 
to  make  the  defendant  responsible  for  the  default  of  another. 
But  here,  the  effort  was  to  make  the  defendant  responsible  for 
injury  done  on  its  own  road,  resulting  from  its  own  negligence  in 
transporting  the  stock  in  a  dangerous  car,  and  not  for  the  negli- 
gence of  another.  We  do  not  think  that  the  fact  that  the  car 
in  question  was  an  Atlanta  car  relieved  the  defendant,  and,  there- 
fore, left  the  case  without  suflScient  testimony  to  go  to  the  jury. 

''Second.  Because  the  plaintiffs  offered  no  evidence  to  show 
that  they  had  complied  with  the  terms  and  conditions  of  the  con- 
tract entered  into  between  them  and  the  defendant,  but  that,  on 
the  contrary,  plaintiffs*  testimony  proved  they  had  not  complied 
with  said  terms  and  conditions."  One  defence  of  the  defendant 
was,  that  there  was  a  written  contract  between  the  plaintiffs  and 
defendant,  containing  certain  stipulations,  which  had  not  been 
complied  with  by  the  plaintiffs.  The  fact  of  there  being  such  a 
contract  between  the  parties  was  denied  by  the  plaintiffs,  they 
contending  that  said  contract  was  between  themselves  and  the  L., 
N.  A.  &  C.  R.  R.  Co.,  with  reference  to  the  transportation  of  the 
stock  from  Bloomington  to  Louisville  Station,  and  no  further. 
This  was  a  question  of  fact,  in  part  at  least,  and  was  a  matter  of 
defence. 

It  is  claimed,  however,  that  it  was  introduced  by  defendant 
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during  the  plaintiffs'  testimony,  in  the  cross-examination  of  one 
of  their  witnesses,  or,  at  least,  that  it  was  in  before  the  defendant 
was  put  to  the  defence.  A  non-suit  is  proper  when  there  is  a 
total  absence  of  evidence  as  to  some  one,  or  all,  of  the  material 
allegations  in  the  complaint,  constituting  the  cause  of  action. 
Here,  the  plaintiff  relied  upon  certain  alleged  facts  as  constituting 
their  cause  of  action,  and  introduced  testimony  in  support  of  these 
allegations.  The  defendant  claimed,  as  matter  of  defence,  that 
plaintiffs'  real  cause  of  action,  if  any,  was  the  contract  which 
defendant  interposed,  and  that  having  failed  to  show  compliance 
with  this  contract,  on  their  part,  they  should  be  non-suited. 
This  seems  to  us  to  be  stretching  the  doctrine  of  non-suit 
further  than  ever  claimed  before.  It  amounts  to  this,  that  if,  by 
some  accident  or  skill  in  defendant's  attorney,  he  can  get  in  evi- 
dence during  the  plaintiff's  testimony,  in  support  of  his  defence, 
that  then,  unless  plaintiff  shall  overthrow  by  affirmative  proof 
said  defence  before  he  closes,  that  he  shall  be  non-suited. 

The  objection  to  this  proposition  is,  that  there  would  be  too 
many  facts  taken  from  the  jury  and  left  to  the  court.  Before  the 
court  could  act,  it  would  first  have  to  find  as  matter  of  fact,  that 
the  defence  had  been  established,  because  the  plaintiff  is  not 
called  upon  to  meet  the  defence  until  it  is  proved,  at  least  prima 
facie.  In  non-suits,  the  court  is  not  authorized  to  weigh  evi- 
dence, but  to  determine  whether  any  evidence  has  been  intro- 
duced. Here  then,  even  admitting  that  there  was  a  contract,  and 
that  the  defendant  had  proved  it  in  the  opinion  of  the  court,  yet 
the  plaintiffs  had  the  right  to  go  to  the  jury  on  that  question  as  a 
matter  of  fact,  and  the  judge  could  not  assume  it,  thus  taking  it 
away  from  the  jury,  and  then  non-suit  the  plaintiff,  because  there 
was  a  total  absence  of  testimony  to  overthrow  it,  or  in  this 
instance,  a  total  absence  on  the  point  whether  plaintiffs  had  com- 
plied with  the  stipulations  contained  in  the  contract. 

This  brings  us  to  the  exceptions  complaining  of  his  honor's 
refusals  to  charge.  Before  discussing  these  exceptions,  it  would 
be  well  to  state  some  of  the  principles  of  law  applicable  to  com- 
mon carriers,  about  which  there  is  little  or  no  doubt.  At  common 
law,  there  is  no  exemption  to  the  liability  of  common  carriers  for 
goods,  &c.,  entrusted  to  them,  except  for  an  act  of  God,  or  of  the 
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king's  enemies.  The;  are  regarded  as  insurers  as  to  all  else. 
In  England,  however,  and  in  several  States  of  this  Union,  includ- 
ing our  own  (South  Carolina),  the  common  law  doctrine  was  mod- 
ified to  the  extent  of  allowing  a  common  carrier  to  exempt  him- 
self from  this  broad  liability,  by  special  contract,  as  to  certain 
specified  causes  of  injury.  See  in  this  State,  Swindler  y.  Hil- 
liard  ^  Brooks,  2  RicL,  286;  Baker  v.  Brinson,  9  Id.,  202, 
and  other  cases,  which  need  not  be  cited.  It  was,  however,  held 
in  all  of  the  cases,  that  he  could  not  shield  himself  from  the  con- 
sequences of  negligence  by  a  contract;  that  his  character  as  com- 
mon carrier  could  not  be  changed  by  contract,  only  his  liability 
to  the  extent  of  the  specified  exemptions  was  diminished.  In  all 
things  else  the  general  doctrine  of  common  carriers  applied,  and 
especially  as  to  negligence;  and,  further,  that  the  onu%  was  upon 
him  to  bring  himself  by  the  testimony  within  the  exemptions 
mentioned  in  the  contract. 

Judge  Evans,  in  the  case  of  Swindler  v.  HilUarcT^  Brooks, 
supra,  said:  ^'It  would  seem  from  the  recent  cases  of  Hollister  v. 
Nowlen,  19  Wend.^  234,  and  CoU  v.  Goodwin  ^  Story,  Ibid., 
251,  that  in  New  York  a  carrier  is  not  allowed  by  a  special  con- 
tract to  lessen  the  liabilities  which  the  common  law  attaches  to 
his  employment.  But  I  think,  notwithstanding  what  is  said  in 
those  cases,  the  contrary  opinion  has  prevailed  in  England  for 
many  years  past,  that  it  is  the  acknowledged  law  in  most  of  the 
American  States,  and  is  recognized  in  this  State  in  the  case  of 
Patton  V.  McGrath  ^  Brooks,  Dad,,  159.  *  *  There  is  no 
difference  of  opinion  in  the  court,  and  I  deem  it  unnecessary  to 
say  more  on  the  subject.''  It  was  held  in  that  case,  that  common 
carriers  could  not  by  any  special  contract  or  agreement  exempt 
themselves  from  liability  for  negligence,  and  that  where  a  con- 
tract was  made,  the  onus  of  showing,  not  only  that  the  cause  of 
the  loss  was  within  the  terms  of  the  exception,  but  also  that  there 
was  no  negligence,  lies  on  the  carrier. 

After  these  cases  and  as  late  as  1872,  by  act  of  the  legislature, 
even  the  right  of  exemption  by  special  contract  was  abolished, 
which  restored  the  common  law  doctrine  in  its  full  force;  but  in 
the  act  of  1882  the  terms  special  contract^  found  in  the  act  of 
1872,  were  left  out,  thereby  reinstating  the  law  as  announced  in 
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said  cases  above.  During  the  interval,  the  case  of  Piedmont 
Man.  Co.  v.  0.  ^  G.  R.  R.  Co,  (19  S.  C,  353),  was  heard  by 
this  court,  in  which  the  stringent  common  law  doctrine  was  held 
to  be  the  law  of  this  State,  with  no  right  on  the  part  of  the  com- 
mon carrier  to  exempt  himself,  the  act  of  1872  expressly  pro- 
hibiting it.  Since  the  act  of  1882,  which  is  now  of  force,  we 
conceive  that  the  law  announced  in  the  cases  suprUj  must  con- 
trol, as  we  have  already  said  above. 

In  the  case  at  bar,  the  defendant  interposed  two  defences,  as 
stated:  First,  that  the  stock  of  plaintiflFs  was  transported  under  a 
special  contract,  which  had  not  been  complied  with  on  the  part  of 
the  plaintiffs.  Second,  that  defendant  should  not  be  held  liable 
for  the  defective  car,  under  the  circumstances.  Exceptions  5,  6, 
10,  11,  and  13  assign  error  to  the  Circuit  Judge  in  reftising  to 
charge,  and  in  charging  certain  propositions  therein  stated,  as 
to  the  contract  relied  on  by  the  defendant.  We  will  take  these 
up  first,  as  they  all  belong  to  the  first  defence. 

Exception  5.  "Because  his  honor  refused  to  charge,  that  if  the 
jury  was  satisfied  from  the  evidence  that  defendant  company  and 
the  Air  Line  Railroad  Company  were  partners  in  the  transaction 
of  transporting  the  stock,  then  the  defendant  company  could  be 
bound  only  by  the  terms  of  the  contract  under  which  the  said  car 
load  of  horses  was  transported  over  the  Air  Line  Railroad."  Ex- 
ceptions, in  a  case  at  law,  are  intended  to  present  some  principle 
of  law  violated  by  the  judge,  either  in  refusing  to  charge  or  in 
charging.  There  is  no  principle  or  legal  proposition  distinctly 
stated  here  and  claimed  to  have  been  violated.  There  is  a  state 
of  facts  mentioned  which  if  the  jury  found  to  exist,  the  appellant 
claimed  that  the  judge  should  have  charged  that  appellant  could 
only  be  bound  to  a  certain  extent,  to  wit,  upon  the  terms  of  the 
contract.  But  upon  what  principle  ?  We  suppose  upon  the  prin- 
ciple that  the  individual  members  of  a  copartnership  transaction 
can  only  be  held  liable  as  the  copartnership  as  a  whole  would  be 
held,  to  wit,  according  to  the  contract  made. 

The  judge  in  refusing  the  request  did  not  violate  this  principle. 
First,  because,  even  supposing  that  the  jury  might  find  these  two 
companies  partners,  the  request  required  the  judge  to  assume  that 
the  Air  Line  Railroad  had  transported  the  stock  of  plaintiffs 
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under  the  special  contract,  which  was  a  question  of  fact  in  part 
depending  upon  the  evidence,  and,  being  such  a  question,  the 
judge  had  no  right  to  assume  it.  And,  second,  because,  admitting 
that  both  of  these  companies  transported  the  stock  under  the  con- 
tract, the  action  was  against  common  carriers,  founded  upon 
alleged  negligence,  and  that  was  the  issue  presented  by  the  plain- 
tiffs ;  and  the  contract,  as  we  have  seen,  could  in  no  event  shield 
the  defendant  from  negligence. 

A  common  carrier  is  bound  to  deliver  the  property  which  he 
undertakes  to  transport  at  the  point  of  discharge  safe  and  unin-/ 
jured,  at  the  peril  of  liability,  except  where  the  injury  has  resultedi 
from  some  cause  excepted  in  a  contract  (other  than  negligence),  \ 
which  is  a  matter  of  defence,  the  onus  of  proving  which  is  upon 
the  defendant.     The  plaintiff  has  nothing  to  do  but  to  show  the  \ 
injury,  and  the  defendant  becomes  at  once  prima  facie  liable,  and    \ 
remains  so  until  he  shows  that  said  injury  resulted  either  from  an 
act  of  God,  the  public  enemies,  or  a  cause  from  which  he  had 
exempted  himself  legally  in  a  special  contract.     This  being  the 
law,  the  judge  here  could  not  have  charged  that  the  defendant    i 
was  shielded  by  the  contract,  even  supposing  the  transportation    / 
was  made  under  it,  because  that  would  have  assumed  that  the  ' 
cause  of  the  injury  was  an  excepted  one,  and  that  the  defendants 
had  proved  it,  thus  invading  the  province  of  the  jury. 

The  6th  exception  is  similar  to  the  5th,  except  it  went  a  step 
further  and  requested  the  judge  to  charge  that  if  there  was  a 
special  contract,  then  the  defendant  lost  the  character  of  a  com- 
mon carrier  and  became  a  private  carrier  for  hire,  and  his  liability 
depended  entirely  upon  the  terms  of  the  contract.  This  is  directly 
against  Baker  v.  Brinson,  supra,  where  it  was  said  by  the  court, 
in  terms,  that  a  contract  does  not  change  the  character  of  the 
common  carrier,  and  that  as  to  negligence  and  all  else,  but  the 
exceptions,  the  common  law  applies — the  contract  only  relieving 
him  to  the  extent  of  the  legally  excepted  causes  of  injury,  which, 
we  repeat  here,  he  must  show  were  legally  excepted,  and  that  the 
injury  resulted  from  them. 

10th.  ^^Because  the  judge  erred  in  charging  that  the  contract 
was  an  agreement  between  the  plaintiffs  and  the  L.,  N.  A.  &  C. 
R.  R.  Co.,  only  between  Bloomington  and  Louisville.**    Whether 
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the  contract  was  entered  into,  was  a  question  of  fiict.  Its  construc- 
tion was  for  the  court.  We  think  the  judge  was  correct  in  con- 
struing it  as  he  did.  His  construction  is  sustained  by  the  express 
language  of  the  instrument. 

1  Ith.  ^'Because  his  honor  erred  in  charging  that  the  contract 
in  question  was  not  binding  unless  it  was  proved  that  plaintiffii 
understood  the  terms  thereof."  We  do  not  find  in  the  charge 
any  where  that  his  honor  used  the  precise  language  complained 
of.  The  judge  said,  in  general  terms,  that  an  agreement  to  be 
binding  must  be  assented  to  and  understood  by  both  parties. 
This  is  certainly  good  law,  as  appears  from  the  very  definition  of 
a  contract. 

13th.  ^'Because  his  honor  erred  in  charging  that  a  common 
carrier  could  not  limit  his  liability  as  a  common  carrier  at  com- 
mon law,  even  if  he  proved  that  he  attempted  to  do  so.*'  Here, 
again,  we  have  failed  to  find  that  his  honor  charged  as  specified. 
He  did  say  that  there  could  be  no  limitation  '*/or  negligence^* 
and  in  this,  as  we  have  shown  above,  there  was  no  error. 

Now,  as  to  the  exceptions  upon  the  other  branch  of  the  defence, 
to  wit,  8,  4,  7,  8,  9,  14,  and  15.  The  3rd  and  4th  exceptions, 
as  we  understand  them,  contend  that  if  the  defective  car  was 
furnished  to  the  defendant  company  by  the  Air  Line  Railroad 
Company,  that  defendant  company  could  not  be  held  liable  unless 
it  was  proved  to  the  satisfaction  of  the  jury  that  said  companies 
were  partners.  This  position  has  been  met  above  in  substance, 
as  we  hold  that  the  defendant  can  claim  no  exemption  on  the 
ground  that  the  defective  car  came  to  them  from  the  Air  Line 
Road,  whether  they  were  partners  or  not.  The  defendant  is  sued 
here  for  its  own  alleged  negligence.  That  the  car  was  defective, 
was  a  matter  for  the  jury  under  the  evidence  on  the  question  of 
negligence,  and  it  makes  no  difference  where  it  came  from.  For 
the  time  being,  it  was  the  car  of  the  defendant,  which  it  was 
bound  to  see  was  suitable  and  safe. 

7th.  "Because  his  honor  erred  in  refusing  to  charge  that  if 
plaintiffs  accepted  at  Atlanta  the  car  by  the  defects  of  which 
injuries  were  inflicted  on  the  horses,  then  the  plaintiffs  contri- 
buted, by  their  negligence,  to  their  injury,  and  cannot  recover 
damages.*'     As  has  been  said  above,  a  common  carrier  is  an 
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insurer  against  all  injury  except  such  as  results  from  the  act  of 
God  or  the  public  enemies,  and,  in  this  State,  except  such  as  may 
be  caused  by  something  which  in  law  he  can  and  has  exempted 
himself  from  by  a  special  contract.  The  injury  here  did  not 
result  from  any  cause  of  the  kind  mentioned.  The  contract  relied 
on  did  not  exempt  the  defendant  from  liability  for  a  defective  car, 
if  accepted  by  the  plaintiffs,  even  if  the  contract  had  been  between 
the  parties.  It  is  true  that  it  contained  a  provision  that  the  plain- 
tiffs should  accept  the  cars  provided  by  the  company,  but  the 
plaintiffs  did  not  assume  all  risk  arising  from  defective  cars.  Nor 
did  the  fact  of  acceptance  dispense  with  the  legal  necessity  in  the 
company  to  furnish  safe  and  secure  cars.  The  judge,  therefore, 
could  not  have  properly  charged  the  request. 

8th  exception.  "That  his  honor  declined  to  charge  upon  request 
that  plaintiffs  should  not  simply  show  negligence  only,  but  should 
also  show  that  the  injury  complained  of  resulted  from  this  negli- 
gent." That  is  good  law  in  a  case  where  negligence  is  the  gist 
of  the  action,  with  the  onus  of  proving  it  aflBrmatively  on  the 
plaintiff,  as  in  Glenn  v.  Railroad  Company^  21  S,  (7.,  466.  But 
in  a  caae  against  a  common  carrier,  like  the  one  at  bar,  where  the 
defendant  is  liable  unless  he  proves  that  the  injury  was  occasioned 
by  a  cause,  which,  under  the  principles  above,  he  is  exempt  from, 
it  has  no  application. 

The  9th  exception  has  been  disposed  of  above ;  also  the  14th. 

15th,  and  last.  "That  his  honor  erred  in  instructing  the  jury 
as  to  the  measure  of  the  damages,  to  wit,  the  value  of  the  horses 
killed  at  the  place  of  destination  or  delivery,  and  the  actual  dam- 
ages incurred  on  account  of  injuries  to  the  others.*'  The  horses 
reached  the  point  of  delivery.  The  contract  of  the  defendant,  as 
common  carriers,  required  it  to  deliver  them  at  Abbeville,  free 
from  injury,  except  as  stated;  and  upon  failing  to  do  so,  it  neces* 
sarily  followed  that  they  should  respond  in  damages  sufficient  to 
make  good  their  value,  uninjured,  at  that  point.  This  seems  to 
have  been  the  charge  of  the  judge,  in  substance.  He  had  already 
ruled  that  the  contract  did  not  apply,  which  we  think  was  the 
correct  construction  from  its  terms.  Therefore  he  could  not  have 
charged  that  the  stipulation  therein,  as  to  the  value  of  the  stock 
at  the  place  and  date  of  delivery,  should  govern. 
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It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


JAMES  V.  MICKEY. 


1.  Finding  of  fact  by  the  jury  in  a  chancery  case,  approved  by  the  judge, 
affirmed,  there  being  testimony  to  support  this  finding. 

2.  On  an  issue  of  marriage  between  two  colored  persons  prior  to  1865, 
the  plaintiflF  introduced  testimony  to  show  a  marriage  by  a  clergyman 
at  a  certain  time  and  place  (which  was  contradicted),  and  also  by 
manner  of  living,  recognition,  and  reputation,  ffddj  that  the  judge 
could  not  properly  charge  the  jury  that  if  they  thought  the  particular 
ceremony  alleged  had  not  taken  place,  that  the  cohabitation  after  that 
date  was  concubinage. 

3.  If  these  persons  were  not  man  and  wife  in  December,  1865,  and  the 
man  afterwards  married  another  woman,  that  did  not  show  that  he 
had  not  duly  married  the  plaintiff  in  the  interim,  and  therefore  the 
judge  could  not  charge  that  the  verdict  must  be  against  the  alleged 
marriage  in  issue. 

4.  The  judge  might  properly  say  to  the  jury  that  loose  declarations  are 
not  entitled  to  the  same  weight  as  those  earnestly  made,  but  his  failure 
so  to  charge  when  requested,  is  not  legal  error. 

5.  The  issue  being  whether  plaintiff  was  married  to  deceased,  the  judge 
did  not  err  in  telling  the  jury  that  they  had  notliing  to  do  with  the 
subsequent  marriage  of  deceased  with  one  R.,  the  context  showing 
that  the  judge  meant  that  this  was  not  an  issue  submitted  to  the  jury. 

6.  In  passing  upon  an  issue  of  fact,  it  is  for  the  Circuit  Judge  to  apply  or 
not,  as  he  pleases,  the  maxim  fahus  in  uno^  faUus  in  omnibus. 

Before  Witherspoon,  J.,  Charleston,  July,  1886. 

This  was  an  action  by  Sarah  James,  claiming  to  be  the  widow 
of  Henry  James,  deceased,  against  Martha  Mickey  and  Miley 
Grant,  sisters  of  the  deceased,  and  two  other  defendants  in  pos- 
session, for  a  partition  of  a  lot  of  land  in  Summerville.  The 
action  was  commenced  in  Berkeley  County  in  March,  1886,  and 
thence  transferred  by  consent  to  Charleston  County.  The 
defendants  denied  that  plaintiff  had  ever  been  the  wife  of  Henry. 
The  plaintiff,  Henry,  and  his  two  sisters  were  all  colored.  Henry 
was  free,  and  the  others  were  slaves  until  after  the  war. 
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The  plaintiff  introduced  testimony  to  the  effect  that  she  was 
married  to  the  deceased  by  Rev.  Dr.  Forrest  in  the  Scotch  Pres- 
byterian church  in  the  city  of  Charleston  on  a  Sunday  afternoon 
in  the  spring  of  1867  ;  also  that  she  and  Henry  lived  together 
as  man  and  wife  until  after  1868^  and  were  so  regarded,  and  that 
they  themselves  recognized  the  relation.  Defendants*  witnesses 
testified  that  these  two  persons  lived  together  in  acknowledged 
concubinage  until  1862,  and  then  separated.  The  defendants 
also  proved  by  three  members  of  Dr.  Forrest's  congregation  that 
they  had  never  heard  of  a  colored  marriage  in  that  church  before 
the  war ;  that  the  Scotch  people  opposed  marriages  on  Sunday, 
and  that  Dr.  Forrest  strictly  observed  Scotch  customs. 

Other  matters  are  stated  in  the  opinion. 

Mr.  Henry  Buist,  jr.,  for  appellant. 
Mr.  Benj.  H.  Mutledge,  jr.y  contra. 

March  14,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  respondent,  Sarah  James, 
claiming  to  be  the.  widow  of  Henry  W.  James,  deceased,  insti- 
tuted the  action  below  to  partition  the  real  estate  of  which  the  said 
Henry  W.  died  seized  and  possessed  and  intestate,  leaving  the 
respondent  and  two  sisters,  the  defendants,  Mickey  and  Grant,  his 
only  heirs  at  law,  as  plaintiff  alleged.  The  defendants,  sisters, 
denied  that  the  plaintiff  was  the  widow  of  their  deceased  brother, 
and  this  being  the  material  question  in  the  case,  an  issue  was 
framed  for  a  jury,  in  which  the  specific  question  whether  the  plain- 
tiff "was  lawfully  married  to  Henry  W.  James,  as  alleged  in  the 
second  paragraph  of  the  complaint,  was  submitted,*'  the  plain- 
tiff holding  the  affirmative.  The  jury  found  for  the  marriage, 
and  the  judge,  concurring  in  the  verdict,  ordered  that  the  case  be 
referred  to  the  master  to  report  upon  the  issues  of  law  and  fact 
involved  in  the  pleadings,  &c.,  taking  the  fact  of  marriage  as 
established  by  the  verdict.  The  defendants  have  appealed  upon 
the  following  exceptions : 

1.  "Because  the  said  judge  decreed  that  the  master  should 
consider  the  existence  of  the  marriage  as  a  fact  proven,    *    ^    ^ 
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whereas  he  should  have  decided  that  said  relation  had  not  been 
establishjed. 

2.  "Because  the  said  judge  *  *  *  did  not  charge  as 
requested,  that  the  plaintiff  having  set  up  the  performance  of  a 
particular  marriage  ceremony,-  if  the  jury  believed  that  the 
plaintiff  had  failed  to  prove  said  marriage  ceremony,  the  cohabita- 
tion following  said  period  was  concubinage. 

3.  "Because  his  honor  did  not  charge  as  requested,  that  if  the 
jury  are  not  convinced  by  the  preponderance  of  the  testimony, 
the  burden  being  on  the  plaintiff,  that  Henry  W.  tfames  and 
Sarah  Divine  lived  together,  each  of  them  considering  the  rela- 
tion based  on  a  transaction  recognized  as  the  source  from  which 
that  relation  has  sprung,  the  first  section  of  the  enabling  act  of 
December  21,  1865,  does  not  make  them  legally  man  and  wife. 

4.  "That  he  did*  not  charge  as  requested,  that  if  the  jury  be- 
lieved that  Henry  James  and  Sarah  Divine  were  not  legally  man 
and  wife  on  December  21,  1865,  and  that  thereafter  the  marriage 
ceremony  was  duly  solemnized  between  Henry  James  and  Majy 
Robier  before  the  passage  of  the  act  of  1872,  then  the  jury  should 
find  for  the  defendants. 

5.  "That  he  did  not  charge  as  requested,  that  the  declarations 
of  Henry  James,  although  they  are  admissible  as  evidence,  still 
if  the  jury  believed  that  certain  declarations  were  loose  and  off- 
hand, such  declarations  should  not  be  entitled  to  the  same  weight 
as  those  earnestly  made. 

6.  "Because  he  charged  the  jury  that  they  had  nothing  to  do 
with  the  marriage  of  Henry  James  in  1870. 

7.  "Because  he  should  have  decided  that  it  having  been  clearly 
proven  that  many  statements  made  by  the  plaintiff  and  other 
witnesses  *  *  *  ^ere  untrue  in  fact,  he  should  have  applied 
the  maxim  falstis  in  uno,  fahus  in  omnibus^  and  decreed  that  the 
plaintiff  had  not  established  the  marriage  relation.*' 

It  should  have  been  stated  above  that  these  parties  were  col- 
ored  people,  the  plaintiff  having  been  a  slave  before  the  late  war, 
and  Henry  James  a  free  man  of  color. 

His  honor,  I.  D.  Witherspoon,  was  the  presiding  judge  at  the 
trial  and  charged  the  jury,  and  although  it  does  not  appear  that 
he  categorically  responded  to  the  requests  to  charge  made  by  the 
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appellant,  yet  his  charge  was  full,  and  doubtless  was  intended  to 
cover  all  the  points  presented. 

The  first  exception  raises  substantially  a  question  of  fact,  to 
wit,  t£at  the  finding  of  the  jury  that  the  marriage  had  been 
established,  in  which  his  honor  concurred,  was  error.  There  was 
certainly  testimony  on  this  subject,  not  only  pertinent  and  direct, 
but  circumstances  inferentially  sustaining  said  direct  testimony, 
which  well  warranted  the  finding, '  and  under  the  rule  of  law 
applicable  to  such  questions,  as  held  frequently  by  this  court,  we 
cannot  disturb  said  finding.  The  Circuit  Judge  having  adopted 
the  finding  of  the  jury  on  this  main  question,  to  wit,  the  ques* 
tion  of  the  marriage,  this  ends  the  appeal,  unless  this  conclusion 
of  fact  was  reached  by  the  application  of  some  erroneous  princi* 
pie  of  law,  either  refusing  to  charge  requests,  or  charging  erro- 
neously.    Has  this  been  shown  ? 

Appellant's  2nd  exception  complains  that  the  plaintiff  having 
set  up  the  performance  of  a  particular  marriage  ceremony,  if 
such  ceremony  was  not  proved,  that  then,  as  matter  of  law,  the 
cohabitation  following  was  concubinage.  The  judge  held  that 
marriage  was  a  matter  of  intent,  and  of  cohabitation  afterwards 
in  pursuance  of  said  intent,  and  that  while  evidence  of  the 
performance  of  a  special  and  particular  ceremony  would  prove 
the  marriage,  yet  this  was  not  the  only  way  in  which  it  could  be 
proved.  On  the  contrary,  it  might  be  proved  also  by  any  com- 
petent testimony  showing  that  the  parties  had  gone  together 
intending  to  be  man  and  wife,  and  had  afterwards  lived  together 
as  such.  The  correctness  of  the  law  thus  laid  down  by  his  honor 
cannot  be  denied,  and  this  being  so,  it  would  have  been  error  in 
him  to  have  charged  as  requested  in  this  exception,  because 
thereby  he  would  have  excluded  the  plaintiff  from  the  benefit  of 
all  her  testimony,  showing  the  manner  in  which  these  parties 
lived  together,  the  relation  which  they  seemed  to  sustain  to  each 
other,  and  how  they  held  themselves  out  to  the  public,  their 
neighbors  and  friends,  which  sometimes  may  be  the  only  way  in 
which  a  marriage  can  be  proved.  And  we  do  not  know  by  what 
rule  of  law  that  because  a  party  fails  to  prove  a  marriage  ceremony 
which  is  claimed  to  have  been  performed,  that  he  therefore  forfeits 
his  right  to  prove  the  marriage  by  other  competent  testimony. 

18 
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The  3d  exception,  if  we  understand  it,  is  the  same  as  the  2d, 
except  that  it  refers  to  the  act  of  1865.  That  act  legalized  the 
marriage  of  the  colored  people  which  had  taken  place  before 
emancipation,  and  such  as  were  in  existence  at  the  passage  of  the 
act,  whether  said  marriages  had  taken  place  by  the  performance  of 
a  particular  ceremony,  or  by  the  parties  living  together  with  the 
intent  and  manner  of  being  husband  and  wife.  If  tlie  exception 
was  intended  to  claim  that  the  relation  of  these  parties  was  not 
legalized  by  the  act  of  1865,  unless  that  relation  had  been  cre- 
ated before  said  act  by  the  performance  of  a  special  ceremony  as 
the  source  of  the  relation,  then  it  is  answered  above,  as  such  hold- 
ing would  have  conflicted  with  the  law  announced  by  his  honor,  that 
a  special  ceremony  is  not  necessary  to  establish  the  marriage  rela- 
tion; and  if  it  was  intended  to  claim  that  the  act  could  not  apply, 
unless  the  parties  recognized  themselves  to  be  man  and  wife, 
either  before  or  at  the  time  of  its  passage,  then  that  is  what  the 
judge  charged. 

His  honor  could  not  have  charged  as  requested  in  exception  4, 
because,  even  supposing  that  these  parties  were  not  legally  man 
and  wife  on  December  21,  when  the  act  of  1865  was  passed,  we 
know  of  no  law  which  prevented  them  from  establishing  this  rela- 
tion after  1865,  and  before  James  and  Mary  Robier  were  mar- 
ried, before  the  passage  of  the  act  of  1872.  The  fact  that  a 
marriage  ceremony  was  duly  solemnized  between  James  and 
Mary  Robier  after  1865  was,  it  is  true,  a  fact  to  be  considered  as 
a  part  of  the  testimony  bearing  upon  the  question  at  issue,  but 
it  did  not  require  the  judge  to  charge  or  hold  as  matter  of  law 
that  there  could  have  been  no  marriage  between  James  and 
Sarah  Divine  between  1865  and  said  solemnized  ceremony  be- 
tween James  and  Mary  Robier. 

There  is  no  rule  of  evidence,  that  we  are  aware  of,  which 
required  the  judge  to  charge  as  requested  in  the  5th  exception. 
He  might  have  very  properly  said  to  the  jury  as  therein  requested, 
but  we  think  this  was  a  matter  of  discretion  with  him,  depend- 
ing upon  the  facts  and  the  character  of  the  declarations  admitted. 
But  his  declining  to  do  so  as  a  distinct  charge  cannot  be  sus- 
tained as  error  of  law. 

The  remarks  of  his  honor,  complained  of  in  the  6th  exception. 
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when  he  said  to  the  jury,  ''You  have  nothing  to  do  with  the  mar- 
riage of  Henry  in  1870,"  was  made  after  he  had  very  fully  ex- 
plained to  the  jury  the  law  as  to  marriage,  of  unlawful  cohabita- 
tion, concubinage,  &c.,  &c.,  and  immediately  preceded  a  state- 
ment of  the  true  issue  which  had  been  submitted  to  them,  to  wit, 
whether  Henry  and  Sarah  had  ever  entered  into  the  relation  of 
husband  and  wife  in  good  faith,  and  it  was  nothing  more,  there- 
fore, than  drawing  the  attention  of  the  jury  to  the  issue  really 
before  them,  and  was  simply  saying,  in  substance,  to  them,  that 
the  marriage  of  Henry  in  1870  to  Mary  Robier  was  not  one  of 
the  issues  submitted,  and  that  whatever  might  be  the  fact  in 
reference  to  that  matter,  yet  that  was  not  the  question.  The 
question  was*whether  Henry  and  Sarah  had  ever  been  married. 

As  to  the  7th  and  last  exception,  whether  the  doctrine  fahus 
in  unoj  fahus  in  omnibus  should  have  been  applied,  was  a  matter 
for  the  judge  entirely.  He  may  have  thought  that  the  statements 
of  the  plaintiff  and  of  her  witnesses  were  true  instead  of  falsQ, 
and  that  there  was  no  room  for  the  doctrine  contended  for. 
After  hearing  the  whole  case,  aided  by  a  jury,  he  found,  as  matter 
of  fact,  that  the  marriage  between  Henry  and  respondent,  Sarah, 
had  been  established.  He  must,  therefore,  have  believed  the  tes- 
timony of  Sarah  and  of  her  witnesses. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


LEBBY  V.  AHRENS. 


1.  When  the  testimony  is  so  conflicting  as  to  present  a  question  of  credi- 
bility this  court  will  rarely,  if  ever,  feel  at  liberty  to  interfere  with  the 
findings  of  fact  by  a  master  or  referee,  concurred  in  by  the  Circuit 
Judge. 

2.  False  representations  of  any  material  fact  by  the  seller,  which  were 
calculated  to  induce  and  did  actually  induce  the  buyer  to  make  a  pur- 
chase, are  sufficient  to  support  an  action  for  the  recovery  of  the  purchase 
money ;  nor  is  it  necessary  that  such  representations  should  have  con- 
stituted the  8ole  inducement. 

3.  Plaintiff  was  induced  to  contribute  $400  for  a  one-fifth  interest  in  a 
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newspaper  represented  by  defendant  to  be  owned  by  a  joint  stock  com- 
pany with  a  capital  of  $2,000,  and  that  S.  (a  gentleman  of  means  and 
character)  was  one  of  the  company,  when  defendant  knew  that  there 
was  no  company  and  no  capital,  and  the  entire  outfit  of  the  paper  was 
paid  for  with  plaintiflf 's  money.  Held,  that  plaintiflf  was  entitled  to 
recover  of  defendant  the  money  so  advanced,  and  to  have  this  outfit 
sold  for  its  payment 

Before  Pressley,  J.,  Berkeley,  June,  1885. 

The  report  of  master  Leland  in  this  case  was  as  follows : 
This  case  was  referred  to  me  under  an  order  of  this  honorable 
court,  dated  July  17,  1884,  to  take  the  testimony  and  report 
upon  the  issues  of  law  and  fact  involved  in  the  same.  I  have 
been  attended  by  the  solicitors  in  the  case  from  time  to  time,  and 
find  the  pleadings  in  the  case  all  correct.  The  references  have 
been  numerous,  and  the  testimony  taken  very  voluminous.  It 
will  be  impossible  for  me  to  give  a  full  analysis  of  all  the  exami- 
nations had,  without  making  my  report  as  voluminous  as  the  tes- 
timony, and  then,  probably,  making  confusion  worse  confounded. 
I  will,  therefore,  submit  the  evidence  taken  at  the  time  by  a  ste- 
nographer, and  vouch  for  its  accuracy,  as  a  part  of  this  report  as 
my  report.  I  will  confine  myself  to  a  history  of  the  case,  a 
statement  of  such  facts  as  seem  to  me  to  be  clearly  made  out,  and 
then  to  give  my  conclusions  of  law  and  fact.  In  making  this 
statement,  I  have  been  guided,  not  only  by  the  circumstances 
attending  the  oral  examinations,  the  manner,  bearing,  and  general 
reputation  of  each  witness,  but  by  a  careful  review  of  the  testi- 
mony when  reduced  to  writing,  and  full  arguments  by  the  coun- 
sel on  both  sides. 

Some  time  in  March,  1884,  the  defendant,  W.  H.  Ahrens, 
purchased  a  hand  printing  press  and  some  printing  material,  for 
the  purpose  of  publishing  a  weekly  newspaper  in  the  town  of 
Summerville.  The  cost  of  the  press  was  from  J75  to  $160.  To 
obtain  aid  in  defraying  the  expenses  of  this  outfit  he  induced  Mr. 
T.  W.  Stanland,  a  man  of  means,  living  in  Summerville,  to 
endorse  a  note  in  bank  for  $100,  which  note  defendant  afterwards 
paid.  The  first  issue  of  the  paper  was  on  the  12th,  and  the 
second  issue  on  the  19th  of  April,  1884.     About  the  20th  of 
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April,  1884,  Ahrens  approached  the  plaintiff,  H.  S.  Lebby,  in 
Summerville,  and  suggested  to  him  to  purchase  some  stock  in  the 
paper,  stating  that  it  was  a  joint  stock  company,  that  said  Stan- 
land  was  one  of  the  stockholders,  and  that  $400  would  entitle  him 
(Lebby)  to  one-fifth  of  the  stock.  Lebby  then  went  to  see  and 
consult  Mr.  George  Tupper,  who  usually  attended  to  his  business 
matters.  Said  Tupper  was  published  in  the  paper  as  "President 
of  the  Summerville  Herald  Publishing  Company,"  and  when 
questioned  about  the  "company,**  testified  that  he  was  requested 
by  Ahrens  to  act  as  president,  and  that  he  believed  that  both  Mr. 
Stanland  and  a  Mr.  Boyle  were  members  of  the  company. 

After  this  interview  with  Tupper,  Lebby  agreed  to  take  one- 
fifth  interest  for  $400.  Ahrens,  purporting  to  act  as  business 
manager  for  the  publishing  company,  executed  an  instrument, 
selling  to  Lebby  one-fifth  of  the  stock,  for  which  Lebby  paid  to 
Ahrens  $400.  At  the  time  of  this  sale  and  payment,  the  entire 
cost  of  outfit  for  the  paper  was  between  $250  and  $300,  and 
neither  Mr.  Stanland,  Mr.  Boyle,  nor  any  one  else,  excepting 
Ahrens,  had  any  pecuniary  interest  in  the  paper.  About  this 
time,  however,  Ahrens  was  negotiating  with  Stanland  to  sell  him 
(Stanland)  an  interest  in  the  paper — Stanland  being  wholly  una- 
ware that  Lebby  had  bought  any  stock,  and  with  these  negotia- 
tions going  on,  Ahrens  induced  Stanland  to  purchase  a  cylinder 
press  for  the  company  at  $320.  This  was  paid  by  Stanland  him- 
self, the  understanding  being  that  Stanland  should  own  the 
property  until  the  sale  to  him  of  an  interest  should  be  perfected. 
Ahrens  representing  to  Lebby  that  he  was  in  want  of  funds  for 
the  paper,  induced  him  (Lebby)  to  advance  $300,  for  which  he 
(Ahrens)  gave  his  note,  secured  by  a  mortgage  of  the  cylinder 
press.  In  the  mean  time  Stanland,  finding  it  impossible  to  get 
Ahrens  to  any  definite  agreement,  and  that  he  did  not  intend  to 
keep  his  word  as  to  the  sale  of  any  interest  in  the  paper, 
demanded  from  Ahrens  the  repayment  of  the  $320,  and  Ahrens 
thereupon  procuring  from  Lebby  the  sum  of  $300,  as  above  stated, 
paid  it  to  Stanland. 

Mr.  Lebby,  having  his  suspicions  aroused,  went  to  Stanland 
and  asked  whether  or  not  he  was  a  member  of  the  publishing 
company,  and  thereupon,  by  comparison  of  statements,  each  ascer- 
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tained  for  himself,  and  for  the  first  time,  that  there  was  no  joint 
stock  publishing  company — that  Mr.  Stanland  had  no  pecuni- 
ary interest  in  the  paper,  and  that  the  plant  of  the  paper  cost 
less  than  Lebby  had  paid  in,  the  $700  paid  in  by  Lebby  exceed- 
ing the  cost  of  the  whole  outfit.  Mr.  Lebby,  finding  this  to  be 
the  case,  has  brought  this  action  to  have  the  whole  agreement 
between  himself  and  Mr.  Ahrens  annulled  on  the  ground  of  deceit 
and  false  representations,  and  to  have  the  whole  property  sold, 
and  the  moneys  advanced  by  him  repaid  first,  there  being  a 
resulting  trust  in  his  behalf  for  property  purchased  with  his 
money.  ^ 

Mr.  Ahrens  attempted  to  establish,  1st,  that  the  agreement  as 
to  the  3400  was  a  bargain  and  sale.  2d.  Testimony  by  plaintiff, 
that  he  had  no  interview  with  Ahrens  between  Sunday,  April  20, 
1884,  and  the  execution  of  the  agreement.  3d.  That  Tupper 
was  agent  for  Lebby.  4th.  That  Lebby  had  the  right  of  inspect- 
ing, and  did  inspect  the  property  bought.  6th.  That  the  prime 
consideration  in  the  purchase  was  employment  in  the  office  of  the 
paper.  6th.  That  he  did  obtain  employment,  and  voluntarily 
retired.  7th.  That  there  was  no  proof  that  the  plant  wss  pur- 
chased with  Lobby's  money,  and  therefore  there  can  be  no  result- 
ing trust.  8th.  That  there  was  no  proof  that  Ahrens  represented 
the  plant  as  worth  $2,000.  *  *  * 

[Then  follows  the  conclusions  of  fact  and  law,  copied  into  the 
opinion.] 

The  agreement  of  April  22,  1887,  was  as  follows: 

This  agreement  made  and  entered  into  this  day,  by  and  between 
H.  S.  Lebby,  of  the  first  part,  William  H.  Ahrens,  business 
manager  of  the  ISummerville  Herald^  of  the  second  part,  wit- 
nesseth : 

That  the  party  of  the  first  part  agrees  to  contribute  four  hun- 
dred dollars  to  the  common  stock  of  *TAe  Summerville  Herald^" 
as  a  shareholder  thereof;  and  to  receive  in  consideration  of  his 
contribution,  one-fifth  of  the  actual  profits  realized  by  the  stock- 
holders, to  be  paid  unto  him  annually  and  semi-annually,  as  may 
be  required,  in  settlement  of  his  interest  in  the  said  paper,  by 
virtue  of  his  contribution  aforesaid. 

The  party  of  the  second  part,  in  consideration  of  the  contribu- 
tion of  the  said  amount  of  four  hundred  dollars,  by  the  party  of 
the  first  part,  agrees  to  pay  unto  him,  semi-annually,  or  annually, 
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one-fifth  of  the  actual  profits  derived  by  the  Summerville  Publish- 
ing Company,  in  the  conduct  of  "2%^  Summerville  Herald.'' 

Witness  our  hands  and  seals  this  22d  day  of  April,  Anno 
Dominiy  one  thousand  eight  hundred  and  eighty-four. 

Henry  S.  Lebby,  [l.  s.] 
W.  H.  Ahrens,  [l.  s.] 
Bi48sines8  Manager  of  The  Summerville  Herald. 

The  Circuit  decree  was  as  follows : 

This  case  comes  on  exceptions  by  defendant  to  the  master's 
report,  which  sufficiently  states  the  issues  of  fact,  so  that  I  need 
not  repeat  them.  The  main  ground  of  exceptions  is  based  on  the 
theory,  that  the  within  agreement  between  the  parties,  showed  a 
bargain  and  sale,  and  that  the  master  erred  in  not  so  finding.  I 
see  not  a  word  in  said  agreement,  which  even  remotely  indicates 
a  bargain  and  sale.  It  is  a  plain  undertaking  by  plaintifi*,  ^'to 
contribute  four  hundred  dollars  to  the  common  stock  of  the  Sum- 
merville  Herald^  as  a  shareholder  therein,'*  for  which  he  is  to 
receive  "one-fifth  of  the  actual  profits  realized  by  the  stock- 
holders.*' 

This  is  no  bargain  and  sale,  but  is  manifestly  a  subscription  to 
the  common  stock  of  a  company  in  which  there  were  to  be  other 
stockholders,  and  of  which  the  capital  stock  was  to  be  two  thou- 
sand dollars.  It  can  have  no  other  meaning  by  any  fair  rule  of 
construction,  and  the  master  was  right  in  finding  that  the  oral 
testimony  sustains  this  view.  Otherwise,  the  idea  of  bargain  and 
sale  would  make  it  appear  that  the  plaintifi*,  who  may  be  credited 
for  having  at  least  a  moderate  share  of  common  sense,  nevertheless 
actually  paid  $400  for  one-fifth  interest  in  a  paper  not  yet  begun, 
and  of  which  the  whole  outfit  had  cost  not  more  than  $300.  This 
view  could  not  be  sustained  upon  contradictory  testimony,  even 
if  the  written  agreement  were  not  plainly  against  it. 

The  report  of  the  master  is  hereby  confirmed,  and  it  is  ordered 
and  adjudged,  that  the  defendant  do  pay  to  the  plaintiff"  the  sum 
of  seven  hundred  dollars,  with  interest,  &c. 

Mr.  N.  K.  Perry  read  argument  of  Jennings  W.  Perry, 
deceased,  for  appellant. 

Messrs.  Mitchell  ^  Smith,  contra,  upon  the  second  point  con- 
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sidered  by  the  court  cited  22  Pick.^  48;  120  Mass.,  20;  12 
Mete.  {Ma88.)y  549;  134  Mass.j  56. 

March  14,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  The  details  of  the  transactions  between 
these  parties,  which  led  to  the  present  controversy,  are  so  fully 
and  clearly  set  forth  in  the  report  of  the  master,  that  it  seems 
unnecessary  to  repeat  them  here.  It  may  be  stated  in  brief  that 
the  defendant  desiring  to  establish  a  newspaper  in  the  town  of 
Summerville,  called  "The  Summerville  Herald,**  two  numbers  of 
which  had  been  issued,  as  the  business  manager  of  said  paper 
entered  into  a  written  agreement  with  the  plaintiff  on  April  22, 
1884,  a  copy  of  which  will  be  found  in  the  record,  whereby  the 
plaintiff  agreed  '^to  contribute  four  hundred  dollars  to  the  common 
stock  of  'The  Summerville  Herald,'  as  a  shareholder  thereof,'*  in 
consideration  whereof  the  defendant,  as  such  business  manager, 
agreed  to  pay  to  the  plaintiff  "semi-annually,  or  annually,  one- 
fifth  of  the  actual  profits  derived  by  the  Summerville  Publishing 
Company,  in  the  conduct  of  The  Summerville  Herald,"  under 
which  agreement  the  said  sum  of  four  hundred  dollars  was  then 
paid  by  the  plaintiff  to  the  defendant.  At  the  time  of  this  trans- 
action, as  appears  from  the  report  of  the  master,  the  entire  coat 
of  the  outfit  for  the  paper  was  between  $250  and  $300.  Soon 
after  this,  however,  another  printing  press,  called  a  cylinder 
press,  was  purchased,  and  the  defendant  representing  to  the 
plaintiff  that  he  was  in  want  of  funds  for  the  paper,  induced  the 
plaintiff  to  loan  him  the  further  sum  of  $300,  for  which  the  defen- 
dant gave  to  the  plaintiff  his  own  note  secured  by  a  mortgage  of 
the  cylinder  press. 

The  allegation  on  the  part  of  the  plaintiff  is  that  he  was  induced 
by  the  false  and  fraudulent  representations,  set  forth  in  the  com- 
plaint, to  contribute  the  said  sum  of  $400  to  the  stock  of  the  Pub- 
lishing Company,  and  the  object  of  the  action  is  to  recover  back 
the  said  sum  of  money,  as  well  as  the  sum  loaned  on  the  mortgage 
of  the  cylinder  press,  and  pending  the  action  that  a  receiver  be 
appointed.  The  motion  for  the  appointment  of  a  receiver  was 
refused,  upon  what  ground  is  not  stated,  but  we  presume  it  was 
because  the  defendant  had  offered  in  his  answer  to  give  to  the 
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plftintiiT  a  mortgage  on  the  entire  property  to  secure  him  ;  for  we 
find  that  the  defendant  did  give  such  mortgage  to  the  clerk  of  the 
court  to  secure  the  payment  to  the  plaintiff  of  such  sum  as  he 
should,  by  the  final  decree  in  this  cause,  be  entitled  to  receive. 

The  master,  to  whom  the  issues  in  the  action  were  referred, 
found,  as  matters  of  fact :  '*lst.  That  the  defendant  urged  the 
plaintiff,  on  April  20,  1884,  to  pay  over  to  him  ?400,  which 
would  entitle  him  to  one-fifth  of  the  capital  of  the  Publishing 
Company,  thus  representing  said  capital  as  worth  $2,000,  and 
that  Stanland  was  one  of  the  company.  2nd.  That  the  Summer- 
ville  Publishing  Company  was  a  myth,  that  no  such  joint  stock 
company  existed  at  the  time  or  at  any  time  since.  3rd.  That 
relying  upon  these  representations  the  plaintiff  agreed  to  pur- 
chase one-fifth  of  said  stock  for  $400,  and  paid  that  sum  to 
Ahrens.  4th.  That  these  representations  were  untrue,  and  known 
to  the  defendant  at  the  time  to  be  untrue ;  that  the  whole  cost  of 
the  plant  of  the  paper,  at  the  time,  did  not  exceed  $300,  and  that 
Mr.  Stanland  had  not  contributed  any  money  to  this  plant.  5th. 
That  the  whole  amount  paid  in  by  Lobby,  viz.,  $700,  more  than 
covered  the  entire  cost  of  everything  connected  with  the  paper, 
and  that  $800  of  this  was  procured  from  him  on  the  representa- 
tion that  it  was  to  be  used  for  the  paper ^  whereas  it  was  used  to 
pay  Stanland  for  what  he  had  advanced  for  the  cylinder  press, 
which  press  Ahrens  took  in  his  own  name  and  claims  as  his  indi- 
vidual property."  And  as  his  conclusions  of  law  he  found  "that 
Lobby  has  a  right  to  annul  the  said  agreement  between  himself 
and  Ahrens  as  procured  in  fraud ;  also  to  the  mortgage  for  $300." 
He  therefore  recommended  that  the  whole  property  of  The  Sum- 
merville  Herald  office  be  sold,  and  the  proceeds  be  applied  first  to 
the  payment  of  the  costs  of  these  proceedings  and  the  balance  to 
the  payment  of  the  $700,  advanced  by  Lebby,  and  that  Ahrens 
be  adjudged  to  pay  any  deficiency. 

The  case  came  before  Judge  Pressley  upon  exceptions  to  this 
report,  who  overruled  the  exceptions  and  confirmed  the  report, 
rendering  judgment  for  the  plaintiff  as  recommended  by  the  mas- 
ter. From  this  judgment  the  defendant  appeals  upon  several 
grounds,  which,  however,  raise  substantially  only  two  questions, 
to  wit :  1st  Whether  there  were  any  false  and  fraudulent  repre- 
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sentations  made  by  the  defendant  to  the  plaintiff  as  an  induce- 
ment for  him  to  enter  into  the  contract  ?  2nd.  Whether,  if  so, 
such  representations  were  of  such  a  character  as  would  entitle  the 
plaintiff  to  recover  ? 

The  first  is  a  pure  question  of  fact,  and  under  the  well  settled 
rule  of  this  court  the  finding  below  must  be  sustained,  inasmuch 
as  it  is  perfectly  manifest  that  there  is  testimony,  which,  if  be- 
lieved, would  be  sufficient  to  sustain  it,  although  there  may  be 
conflicting  testimony.  When  the  testimony  is  so  conflicting  as  to 
present  a  question  of  credibility,  this  court  would  rarely,  if  ever, 
feel  at  liberty  to  interfere  with  the  finding  of  fact  by  a  master  or 
referee,  concurred  in  by  the  Circuit  Judge.  Gary  v.  Bumetty 
16  S.  (7.,  632;  Dawson  v.  Niver,  19  id.,  606. 

As  to  the  second  question.  While  it  may  be  true  that  false 
representations  as  to  the  value  of  the  thing  sold,  being,  as  they 
usually  are,  mere  expressions  of  opinion,  will  not,  as  a  general 
rule,  be  sufficient  to  sustain  an  action,  yet  where  there  is  a  false 
representation  of  any  material  fact,  which,  if  true,  would  be  cal- 
culated to  induce,  and  did  actually  induce,  the  purchaser  to  make 
the  purchase,  such  false  representation  will  be. sufficient  to  sustain 
the  action.  Nor  is  it  necessary  that  such  false  representations 
should  be  the  sole  inducement  to  the  contract,  as  seems  to  be  con- 
tended for  by  the  counsel  for  appellant.  In  addition  to  the  cases 
''cited  by  respondent's  counsel,  see  2  Pars,  Oont.^  *773  (6th  edit.); 
American  notes  to  Pasley  v.  Freeman^  2  Sm,  Lead.  Gas,.,  114; 
Chisolm  V.  Gadsden,  1  Strob.^  at  page  223.  These  authorities 
recognize  the  doctrine,  that  if  the  false  representation,  either  in 
whole  or  in  part^  induced  the  plaintiff  to  enter  into  the  contract, 
that  will  be  sufficient;  the  material  inquiry  being,  not  so  much 
whether  the  false  representations  were  the  sole  inducement  to  the 
making  of  the  contract,  but  whether  they  so  contributed  to  induce 
the  purchase,  as  without  them  the  purchase  would  not  have  been 
made. 

Testing  this  case  by  these  principles,  it  is  quite  clear  that  the 
false  representations  which  the  master  found  as  matter  of  fact 
induced  the  plaintiff  to  make  the  contract,  were  amply  sufficient 
to  sustain  the  action.  These  representations  were  not  merely 
expressions  of  opinion  or  estimates  as  to  the  value  of  "an  ascer- 
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tained  specific  chattel  already  existinff,  and  which  the  buyer  has 
inspected,'*  but,  on  the  contrary,  were  representations  of  the 
existence  of  certain  distinct  facts,  to  wit,  that  there  was  a  joint 
stock  publishing  company,  the  capital  stock  of  which  was  $2,000, 
and  that  Mr.  Stanland,  who  was  understood  to  be  a  person  of 
means  and  character,  was  a  member  of  such  company,  all  of  which 
was  known  to  the  defendant  to  be  untrue.  That  these  facts  were 
material,  and  that  the  plaintiff  was  thereby  induced  to  invest  his 
money  in  a  mythical  joint  stock  company  for  the  benefit  of  the 
defendant,  cannot  well  be  doubted  under  the  findings  of  fact  below. 

We  do  not  understand  that  the  plaintiff's  claim  for  5300, 
secured  by  the  mortgage  of  the  cylinder  press,  is  contested,  and 
hence  nothing  need  be  said  as  to  that. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


CRENSHAW'  y.  JULIAN. 


.  Defendants  in  execution  are  not  wholly  estopped  from  denying  the 
title  of  the  purchaser  to  lands  sold  by  the  sheriff  as  their  property 
under  such  execution.  For  while  they  may  not  show  a  paramount 
title  in  some  third  person,  they  may  dispute  the  validity  of  the  judg- 
ment and  execution,  and  of  the  sale  and  conveyance. 

I.  Other  grounds  than  those  raised  by  exceptions  will  be  considered  in 
support  of  th^  Circuit  decree. 

i  A  confession  of  judgment  by  a  married  woman  in  1867  was  void,  but 
having  been  revived  by  default  in  1876  and  again  in  1883,  the  validity 
of  the  judgment  was  thereby  established  and  is  now  res  judicata, 

L  Since  the  constitution  of  1868  the  doctrine  of  estoppel  applies  to  a 
married  woman,  notwithstanding  her  coverture — certainly  as  to  acts 
done  prior  to  the  act  of  1882. 

i.  In  action  by  the  purchaser  to  recover  land  bought  at  sheriff's  sale, 
the  defendant  in  execution,  as  whose  property  the  land  was  sold,  can- 
not defeat  the  action  by  showing  that  she  had  no  leviable  interest,  and 
that  the  title  was  in  her  trustee.  Only  the  trustee  could  interpose 
such  defence. 

>.  Case  remanded  with  leave  to  have  the  trustee  made  a  party. 

Before  Hudson,  J.,  Pickens,  September,  1886. 
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This  was  an  action  by  Jesse  Crenshaw  against  Sarah  Julian 
and  George  W.  Julian,  her  husband,  commenced  in  January, 
1886.  The  opinion  states  the  case.  It  does  not  appear  in  the 
Brief  what  was  the  consideration  of  the  debt  for  which  the  judg- 
ment was  confessed. 

Mr.  James  P.  Carey ^  for  appellant. 

Mr.  M.  F.  Ansely  contra. 

March  14,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  This  was  an  action  to  recover  posses- 
sion of  a  tract  of  land  bought  by  plaintiiT  at  sheriiF's  sale  under 
an  execution  against  the  defendants.  The  facts  as  found  by  the 
referee,  to  whom  it  was  referred  "to  take  and  report  the  testi- 
mony," together  with  his  "conclusions  of  fact  thereon,*'  are 
substantially  as  follows :  On  August  29,  1860,  Jeremiah 
Looper,  sr.,  executed  a  deed  to  his  son,  Jeremiah  Looper,  jr., 
transferring  a  slave  and  a  certain  sum  of  money  to  the  said 
Jeremiah  Looper,  jr.,  in  trust  "for  the  sole  and  separate  use, 
behoof,  and  benefit  of  my  daughter,  the  said  Sarah  Julian,  dur- 
ing her  natural  life,  and  at  her  death  to  the  sole  and  separate 
use,  behoof,  and  benefit  of  the  heirs  of  her  body  per  stirpes* — 
empowering  the  trustee  "to  pay  any  debts  heretofore  contracted, 
invest  any  funds  which  he  may  have  in  hand,  sell  any  property, 
and  reinvest  the  proceeds  in  other  property  so  entrusted  to  his 
charge  in  any  way  or  manner  which  his  wisdom  may  dictate  for 
the  benefit  and  good  of  the  said  Sarah  Julian  or  her  family ; 
provided  she  consents  to  the  said  payments,  sales,  investments, 
or  outlay."  With  a  portion  of  the  trust  fund  the  trustee  bought 
the  land  in  dispute  from  one  Thomas  Looper  and  put  the  defend- 
ants in  possession  very  soon  after  the  execution  of  the  trust  deed, 
where  they  have  ever  since  remained,  "receiving  and  using  the 
rents  and  profits  thereof,  and  holding  out  to  the  world  that  the 
land  belonged  to  them."  Thomas  Looper,  however,  never  made 
any  deed  for  the  land,  either  to  the  trustee  or  any  one  else. 

Some  six  or  seven  years  after  the  defendants  went  into  posses- 
sion of  the  land,  to  wit,  on  May  13,  1867,  they  confessed  judg- 
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ment  to  the  plaintiff,  though  the  defendant  Sarah  was  then,  and 
still  is,  a  married  woman,  and  execution  thereon  was  duly  lodged 
in  the  sheriff's  office  on  May  17,  1867.  On  March  6,  1876,  an 
order  was  obtained,  by  default,  after  summons  duly  served  on 
both  of  the  defendants,  to  renew  said  execution ;  and  on  June  8, 
1883,  a  like  order  for  renewal  was  obtained  after  like  service  of 
summons  on  defendants,  and  under  the  last  execution  the  land  in 
question  was  duly  advertised  and  sold  by  the  sheriff,  who  con- 
veyed the  same  to  the  plaintiff  before  the  commencement  of  this 
action.  The  referee  also  found  that  the  defendants  had  never 
paid  the  taxes  on  the  land,  and  that  the  trustee  ^'has  represented 
the  defendant,  Sarah  Julian,  in  sever.al  legal  transactions,  and 
looked  after  and  taken  care  of  her  property  for  her."  It  further 
appeared  from  the  testimony  of  the  plaintiff  that  he  had  notice  of 
the  trust  deed  before  the  confession  of  judgment  was  taken,  and 
that  it  was  for  that  reason  he  had  Mrs.  Julian  to  sign  the  judg- 
ment. 

The  Circuit  Judge  having  heard  the  case  "upon  the  pleadings, 
proofe,  and  report  of  the  special  referee,"  held  first  that  the  judg- 
ment was  originally  void  as  to  the  defendant  Sarah  by  reason  of 
her  coverture,  and  that  he  doubted  whether  the  renewals  of  the 
judgment  would  bind  her,  as  she  is  still  a  married  woman.  But 
conceding  that  she  is  thereby  estopped  from  disputing  the 
validity  of  the  judgment,  he  held  that  she  had  no  leviable  interest 
in  the  land,  that  the  legal  title  was  in  the  trustee,  and  the  pos- 
session held  by  her  is  the  possession  of  the  trustee.  He,  there- 
fore, rendered  judgment  dismissing  the  complaint.  From  this 
judgment  plaintiff  appeals  on  the  several  grounds  set  out  in  the 
record,  which  need  not  be  repeated  here,  as  we  think  it  will  be 
sufficient  to  consider  only  the  material  questions  arising  on  the 
record. 

The  first  point  is  that  "the  defendants  are  estopped  to  dispute 
plaintiff's  title  to  the  land  in  question."  To  the  proposition 
stated  in  so  broad  a  form  we  cannot  yield  our  full  assent.  For 
while  the  cases  cited  by  appellant's  counsel  {McEllwee  v.  Ben- 
%(m^  2  Rich.^  26 ;  Sumner  v.  Palmer^  10  Rich.^  38 ;  and 
Siuckey  v.  Orogswell,  12  Rich,^  273),  do  establish  the  doctrine 
that  in  an  action  by  the  purchaser  at  sheriff's  sale  to  recover  pos- 
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session  from  the  defendant  in  execution,  the  defendant  cannot 
defend  himself  bt/  showing  an  outstanding  paramount  title  in  a 
third  person^  they  do  not  go  to  the  extent  of  forbidding  a  defend- 
ant from  disputing  such  title  upon  any  ground.  The  reason  of 
the  rule  established  by  these  cases  is  that  the  sheriiT,  in  making 
a  sale  of  all  the  defendant's  right,  title,  and  interest  under  execu- 
tion, acts  as  the  agent  of  defendant.  The  defendant,  in  fact, 
makes  the  conveyance  through  the  agency  of  the  sheriff,  and 
hence  the  law  will  not  permit  him  to  say,  in  defence  of  his  pos- 
session, that  there  is  a  better  title  in  some  one  else  than  that 
which  he  has  conveyed  to  the  purchaser  at  sheriff's  sale  through 
his  agent, 'the  sheriff. 

But  to  give  rise  to  the  operation  of  this  rule,  it  is  very  obvious 
that  the  plaintiff  must  first  show  a  valid  sale  and  conveyance  by 
the  sheriff  to  him.  And  as  a  valid  judgment  and  execution  is 
essentially  necessary  to  invest  the  sheriff  with  legal  authority  to 
make  the  sale  and  conveyance,  it  is  always  permissible  for  a  de- 
fendant in  such  an  action  to  show,  if  he  can,  that  the  judgment 
or  execution  under  which  the  sheriff  undertook  to  make  the  sale 
was  so  fatally  defective  as  to  be  insufficient  to  invest  the  sheriff 
with  power  to  do  so.  For  until  it  is  made  to  appear  that  there 
has  been  a  legal  and  valid  sale  and  conveyance  of  the  right,  title, 
and  interest  of  the  defendant,  it  will  not  appear  that  such  right, 
title,  and  interest  has  passed  to  the  plaintiff,  and  therefore  there 
will  be  no  room  for  the  operation  of  the  estoppel  whereby  the 
defendant  is  prohibited  from  disputing  his  own  title  by  under- 
taking to  show  that  there  is  a  better  title  in  some  one  else.  It 
seems  to  us,  therefore,  that  the  question  of  the  validity  of  the 
judgment  under  which  the  sheriff  undertook  to  make  the  sale  is 
not  only  an  essential,  but  a  vital  question  in  the  case,  as  it  is 
now  presented. 

It  is  true  that  the  Circuit  Judge  conceded  the  validity  of  the 
judgment,  though  entertaining  grave  doubts  on  the  point,  and 
that  there  is  no  exception  to  that  part  of  his  decree.  But  under 
the  well  settled  and  wholesome  rule  of  this  court  the  decree  of  a 
Circuit  Judge  may  be  affirmed,  even  though  the  ground  upon 
which  he  rests  his  conclusion  cannot  be  sustained,  provided 
there  is  any  other  ground  sufficient  for  the  purpose.     And  as 
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it  is  quite  clear  that  the  invalidity  of  the  judgment  would  fur- 
nish a  suflScient  ground  for  the  afSrmance  of  the  decree,  we  think 
it  necessary  to  consider  the  question,  especially  as  we  do  not  feel 
satisfied  that  the  conclusion  reached  by  Judge  Hudson  can  be 
safely  rested  upon  the  ground  upon  which  he  placed  it. 

We  agree  with  the  Circuit  Judge  that  the  judgment  was  origi- 
nally void  as  to  Sarah  Julian,  if  that  question  were  now  open  to 
our  consideration.  It  was  taken  prior  to  the  adoption  of  the  con- 
stitution, when  Mrs.  Julian  labored  under  all  the  disabilities  inci- 
dent to  her  condition  as  a  married  woman,  at  common  law,  and 
she  certainly  had  no  power  then  to  bind  herself  or  her  estate  by 
a  confession  of  judgment.  But  granting  all  this,  the  material 
inquiry  still  remains  whether  the  question  of  the  validity  of  the 
judgment  is  now  open  for  consideration.  Has  it  not  already  been 
adjudged — is  it  not  now  res  adjudicata  ?  It  seems  to  us  that  it  has 
been,  and  is  now  beyond  our  reach.  When  a  question  has  once 
been  determined  by  a  court  of  competent  jurisdiction  in  a  proper 
proceeding  for  the  purpose,  with  the  proper  parties  before  it,  such 
question  cannot  afterwards  be  mooted  between  the  same  parties, 
however  erroneous  such  determination  may  have  been.  This 
doctrine  is  so  well  settled,  both  upon  reason  and  authority,  that 
it  is  wholly  unnecessary  to  cite  authority  to  sustain  it. 

The  practical  inquiry,  then,  is  whether  this  question  has  been 
so  determined.  We  think  it  has.  When  these  defendants  were 
summoned  to  show  cause  why  the  judgment  should  not  be  revived 
and  a  new  execution  issued,  that  was  the  proper  time  to  raise  the 
question  of  the  validity  of  the  judgment,  and  though  not  in  fact 
formally  raised,  must  necessarily  have  been  then  adjudged  ;  for 
until  it  was  determined  there  was  a  valid  judgment,  of  course 
there  could  properly  be  no  order  that  the  plaintiff  should  have 
execution  thereof.  But  it  is  unnecessary  to  pursue  the  subject, 
as  the  question  has  been  conclusively  determined  in  several  recent 
cases  in  this  State.  Jackson  v.  Patrick^  10  S.  (7.,  197 ;  Mc- 
Nair  v.  Ingraham^  21  /d.,  70 ;  and  Freer  v.  Tapper^  Ibid.,  75. 
It  will  be  observed  that  this  is  not  a  question  whether  some- 
thing that  was  absolutely  void  could  afterwards  be  validated.  If 
it  were,  then  the  argument  of  the  counsel  for  respondent  would 
have  much  force.     That,  however,  was  a  question  which  could, 


Digitized  by 


Google 


288  Crenshaw  v.  Julian. 


Opinion  of  the  Court.  [26  S.  C. 


^  and  should,  have  been  made  in  response  to  the  summons  to  show 

cause  why  the  execution  should  not  be  renewed.  But  the  iuqairy 
here  is,  whether  that  question  has  not  already  been  adjudicated 
between  these  same  parties,  and  is  not  now  res  adjudieata  ;  and, 
as  we  have  said,  we  think  it  is,  and,  therefore,  cannot  now  be 
reopened,  even  though  such  adjudication  may  have  been  wholly 
erroneous.  Chalmers  v.  Tumipseed,  21  S.  C.,  126 — where  it 
was  held  that  an  assignment  of  homestead,  though  clearly  illegal 
and  erroneous,  not  resisted  and  not  appealed  from  at  the  time, 
could  not  afterwards  be  assailed  as  a  nullity  by  any  of  the  parties 
to  the  proceeding. 

It  may  be  urged,  as  has  been  intimated  by  the  Circuit  Judge, 
that,  inasmuch  as  Mrs.  Julian  was,  and  still  is,  a  married  woman, 
the  doctrine  of  estoppel  could  not  be  applied  to  her.  However, 
that  may  have  been  prior  to  the  adoption  of  the  present  constitu- 
tion, which  we  are  not  now  called  upon  to  consider,  it  seems  to 
us  that  since  the  constitution  of  1868,  and  the  acts  passed  in  pur- 
suance thereof,  have  to  so  great  an  extent  removed  the  disabilities 
arising  from  coverture,  and  as  the  law  stood  at  the  time  when  the 
transactions  under  consideration  took  place,  at  least  at  the  time 
when  the  execution  was  first  renewed,  when  the  question  could 
and  ought  to  have  been  made,  a  married  woman  was  invested  with 
unlimited  power  to  contract  and  be  contract^  with,  and  was 
practically  made  sui  juris,  there  can  be  no  doubt  that  the  doctrine 
of  estoppel  would  apply  to  her,  notwithstanding  her  coverture. 

If,  then,  the  judgment  under  which  the  land  was  sold  was  a 
valid  judgment,  or  bound  to  be  so  regarded  in  this  proceeding, 
and  the  sale  and  conveyance  thereunder  to  the  plaintiff  were 
regular  and  legal,  as  to  which  there  does  not  seem  to  be  any 
question,  the  only  remaining  inquiry  is  whether  the  defendants 
could,  in  this  proceeding,  interpose  the  defence  that  the  legal  title 
was  in  the  trustee,  and  that  they  had  no  leviable  interest  in  the 
land.  The  cases  cited  in  the  first  branch  of  this  opinion  show 
that  they  could  not ;  for  here  was  an  action  by  a  purchaser  at 
sheriff's  sale  against  the  defendants  in  execution  to  recover  pos- 
session of  the  land,  and  those  cases  hold  that  in  such  a  case  it  is 
not  competent  for  the  defendants  to  defend  themselves  by  showing 
an  outstanding  paramount  title  in  some  third  person,  or  by  dis- 
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puting  their  own  title,  which  has  been  transferred  by  them, 
through  their  agent,  the  sheriff,  to  the  plaintiflF. 

The  case  of  McEllwee  v.  Benson,  supra^  was  not  unlike  the 
present  case.  There  the  defendant  offered  in  evidence  a  deed  by 
which  the  land  had  been  conveyed  to  a  trustee  for  the  use  of  the 
defendant's  wife  for  life,  and  the  jury  were  charged  that  the  plain- 
tiff was,  notwithstanding,  entitled  to  recover,  the  sheriff's  deed 
operating  as  an  estoppel,  which  precluded  the  defendant  from 
showing  title  in  another.  But  the  jury,  notwithstanding  this 
instruction,  gave  a  verdict  for  defendant.  In  delivering  the 
opinion  of  the  court,  O'Neall,  J.,  said :  "It  may  be,  and  I  think 
it  very  possible,  that  if  the  trustee  of  the  wife  be  made  a  party  to 
the  record,  as  is  directed  in  Oro%hy  v.  Floyd  (2  Bail,^  116),  he 
may  defeat  this  recovery ;  and  a  feeling  of  that  kind  has  made 
me  struggle  to  sustain  the  verdict.  But  it  is  too  clear  to  be  ques- 
tioned that  this  defendant  cannot  set  up  a  paramount  title  in 
another  to  defeat  the  purchaser  of  his  own  title.'*  The  same 
doctrine  was  applied  in  Stuckey  v.  Orosswell,  supra,  where  the 
defendant  undertook  to  set  up  as  a  defence  a  deed  made  to  him 
as  trustee  for  his  two  sons ;  and  the  same  principle  was  acted 
upon  in  Sumner  v.  Palmer j  supra. 

We  think,  therefore,  that  the  Circuit  Judge  erred  in  holding 
that  the  defendants  could  defend  themselves  by  showing  that  the 
legal  title  was  in  the  trustee,  or  that  the  defendant,  Sarah,  had 
no  leviable  interest.  The  question  whether  the  legal  title  was  in 
the  trustee  is  not  properly  before  the  court  for  the  want  of  a  pro- 
per party  to  raise  it,  and  hence  we  do  not  propose  to  indicate  any 
opinion  as  to  that  question ;  and  the  defendants  have  no  more 
right  to  question  the  plaintiff's  title  through  the  sheriff's  deed 
than  if  they  had,  themselves,  directly  made  the  conveyance.  The 
case  must,  therefore,  go  back  for  a  new  trial,  with  leave  to  the 
defendants,  if  they  so  desire,  to  make  the  trustee  a  party  to  the 
record,  as  is  indicated  in  Crosby  v.  Floyd,  supra,  so  that  he  may 
have  the  opportunity  of  establishing  his  alleged  paramount  title 
for  the  benefit  of  his  cestui  que  trust. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,   and  that  the  case  be  remanded  to  that 
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court  for  a  new  trial,  with  leave  to  amend  as  indicated  in  this 
opinion. 

Mr.  Justice  McGowan  concurred. 

Mr.  Chief  Justice  Simpson  concurred  in  the  result. 


HOLMAN  V.  FROST  &  CO. 


1.  Section  1196  of  the  General  Statutes,  which  fixes  the  rate  for  the  stor- 
age and  weighing  of  cotton,  and  imposes  a  forfeiture  for  a  greater 
charge,  is  a  penal  statute  and  must  be  construed  strictly. 

2.  This  statute  prohibits  the  making^  not  the  paying^  of  a  greater  charge 
than  that  therein  prescribed.  Therefore,  the  owner  of  a  lot  of  cotton 
cannot  recover  any  forfeiture  from  his  factor  for  paying  excessive 
weighing  and  storage  charges. 

3.  A  factor  to  whom  cotton  has  been  consigned  for  sale  on  commission  is 
the  agent  of  the  consignor,  and  all  acts  done  by  the  factor  within  the 
scope  of  his  agency  are  the  acts  of  his  principal ;  and  if  such  factor 
pays  a  wharf  owner  illegal  charges  for  weighing  and  storage,  the 
remedy  of  the  principal,  under  this  statute,  is  against  the  wharf  owner 
and  not  against  the  factor. 

4.  In  action  by  a  principal  against  his  agent  to  recover  a  penalty  under  a 
statute,  the  liability  of  the  agent  to  account,  or  for  malfeasance,  cannot 
be  raised. 

5.  Defendant,  the  agent,  was  not  bound  to  prove  a  negative — that  he  had 
not  made  J  but  only  paid^  the  charges  complained  of — still,  he  had  the 
right  to  so  prove  on  the  cross-examination  of  one  of  plaintiff^s  witnesses. 

Before  Wallace,  J.,  Charleston,  February,  1886. 

This  was  an  action  by  W.  A.  Holman  against  E.  H.  Frost  & 
Co.,  commenced  June  9,  1885.  After  the  close  of  the  testimony 
for  the  plaintiflF,  the  defendant  oflFering  none,  the  presiding  judge 
indicated  to  counsel  that  in  his  opinion  the  following  requests 
should  be  granted  by  him  in  his  charge  to  the  jury,  to  wit : 

1.  The  jury  are  instructed  that  if  they  find  that  the  plaintiff 
employed  the  defendants  as  his  factors  to  sell  his  cotton  on  com- 
mission, then  the  defendants  were  his  agents  with  respect  to  all 
acts  done  within  the  scope  of  such  agency. 

2.  The  jury  are  instructed,  that  if  they  find  that  the  defendants 
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were  not  warehousemen,  and  did  not  themselves  store  or  weigh 
the  cotton  in  question,  but  as  the  agents  of  the  plaintiff  the  de- 
fendants contracted  that  such  cotton  was  to  be  stored  and  weighed 
on  a  public  wharf,  by  which  wharf  these  services  were  rendered 
and  these  charges  made,  then  the  defendants  were  not  liable  and 
the  plaintiflf  cannot  recover  in  this  action. 

3.  The  jury  are  further  instructed,  that  if  they  find  that  the 
plaintiff  employed  the  defendants  as  his  factors  to  sell  his  cotton 
on  commission,  and  that  the  defendants  received  it  as  such  and 
stored  it  on  a  public  wharf,  paying  such  wharf  for  the  weighing 
and  storage  of  the  same  in  the  usual  and  customary  manner  of 
their  business,  then  the  relationship  between  the  plaintiflf  and 
defendants  is  that  of  principal  and  agent,  and  the  remedy  of  the 
plaintiflf,  if  any,  under  the  statutes,  for  any  illegal  weighing  or 
storage  charges,  is  against  such  wharf  and  not*against  the  defen- 
dant, his  agent. 

4.  The  jury  are  further  instructed,  that  if  they  find  from  the 
testimony  that  the  general  usage  of  the  cotton  trade  in  Charleston 
is  to  weigh  every  bale  of  cotton  twice,  once  upon  receiving  and 
again  upon  delivery,  then  the  plaintiflf  is  presumed  to  be  ac- 
quainted with  such  usage,  and  the  charge  of  twenty  cents  per 
bale  for  so  weighing  the  cotton,  as  made  by  the  wharf  and  paid 
by  the  defendant,  cannot  be  questioned. 

5.  The  jury  are  further  instructed,  that  the  word  ^'storage," 
as  used  in  the  statute  in  question,  means  the  keeping  of  the  cot- 
ton under  shelter  and  the  warehouseman's  responsibility  for  the 
safe  custody  and  delivery  of  the  same,  and  does  not  include  the 
services  rendered  by  the  wharf  owner  in  receiving  the  cotton, 
putting  it  up,  delivering  it,  and  other  services  of  like  character. 
A  reasonable  charge  for  such  services  may  be  legitimately  made 
in  addition  to  the  charge  for  actual  storage. 

Thereupon  plaintiflf  consented  to  a  verdict  in  favor  of  defen- 
dants, reserving  the  right  to  appeal.  The  jury  found  for  the 
defendants,  and  the  plaintiflf  appeals  upon  several  grounds.  The 
first  four  alleged  error  in  the  instructions  numbered  1,  3, 4,  and  5. 
The  5th  and  6th  grounds  of  appeal  were  as  follows : 
5.  Because,  even  admitting  that  the  defendants,  from  the  case 
made  by  the  plaintiflf,  were  not  liable  to  him  for  the  penalty  under 
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the  statute  herein,  yet  said  defendants,  from  the  showing  in  said 
case,  are  liable  for  $7.65,  overcharges  for  weighing  and  storing 
said  cotton,  and  his  honor  should  have  so  held. 

6.  Because  his  honor  erred  in  allowing  defendants  to  introduce 
in  evidence,  and  proving  by  the  witness,  Jeffords,  the  amount  of 
charges  made  against  the  defendants  by  Adger's  Wharf  for  receiv- 
ing, weighing,  storing,  and  delivering  said  cotton,  whereas  it  is 
respectfully  submitted  that  in  law  defendants  had  no  right  to  pay 
said  wharf  charges  other  than  for  weighing  and  storage,  and  in 
so  doing  and  charging  the  plaintiff  therefor  they  violated  the 
statute  under  which  this  action  is  brought,  and  the  plaintiff  is 
clearly  entitled  to  recover  from  the  defendants  the  penalty  there- 
for. 

Mr.  James  E.  DaviSj  for  appellant. 

Messrs,  Smythe  ^  Lee^  contra. 

March  14,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  In  the  fall  of  1884,  the  defendants, 
who  are  factors  and  commission  merchants  in  the  city  of  Charles- 
ton, received  from  the  plaintiff  thirty-four  bales  of  cotton  for  sale 
on  commission.  The  cotton  was  shipped  at  different  times  and 
in  small  lots  of  from  one  to  six  bales  each,  and  appears  to  have 
been  promptly  sold  and  the  proceeds  accounted  for  to  the  plain- 
tiff, who  at  the  time  expressed  his  entire  satisfaction,  except  in 
his  last  letter,  dated  October  11 ,  1884,  where  he  says :  "I  received 
your  return  sales  of  three  bales  cotton  yesterday,  and  was  very 
well  pleased  with  the  price,  but  the  bales  lost  considerably  in 
weight.  I  will  make  more  shipments  next  week,"  &c.  In  all 
of  these  account  sales,  the  amount  set  down  for  weighing  is  twenty 
cents  for  each  bale,  and  the  amount  for  storage  thirty  cents  per 
bale.  Some  time  afterwards,  as  the  plaintiff  in  his  testimony  says, 
having  learned  that  tjie  amount  which  he  had  been  required  to  pay 
for  the  weighing  and  storage  of  his  cotton  exceeded  the  amount 
allowed  by  law  (section  1196  of  General  Statutes),  he  began  this 
action  on  June  9, 1885,  to  recover  from  the  defendants  the  penalty 
imposed  by  that  statute  for  overcharging  for  the  weighing  and 
storing  of  cotton. 
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It  appears  from  the  testimony  adduced  on  behalf  of  the  plain- 
tiff (the  defendants  having  offered  none),  that  the  defendants  were 
not  wharf  owners,  and  had  no  connection  with  or  interest  in 
"Adger's  Wharves,"  where  the  cotton  was  weighed  and  stored, 
but  they,  as  the  factors  of  the  plaintiff,  simply  paid  to  the  wharf- 
inger the  amounts  charged  by  the  wharves  for  weighing  and  stor- 
age of  the  cotton,  just  as  they  paid  the  railroad  company  for  the 
freight  and  the  insurance  company  for  the  insurance  on  said  cot- 
ton. It  seems,  also,  from  the  testimony,  that  it  is  the  custom  in 
Charleston  to  havft  cotton  weighed,  except  where  it  is  sold  on 
arrival,  once  when  it  is  delivered  to  the  wharfinger,  and  again 
when  it  is  sold,  and  that  the  charge  of  storage  embraces,  also,  a 
charge  for  labor  in  receiving  and  delivering  the  cotton. 

At  the  close  of  the  testimony,  counsel  for  defendants  submitted 
certain  requests  to  charge,  which  are  set  out  in  the  "Case,"  and 
the  Circuit  Judge  having  indicated  that  he  would  charge  the  jury 
in  accordance  with  such  requests,  the  counsel  for  plaintiff  con- 
sented to  a  verdict  for  the  defendants,  which  was  accordingly 
rendered,  and  the  plaintiff  appeals  upon  the  several  grounds  set 
out  in  the  record,  which  we  do  not  deem  it  necessary  to  repeat 
here,  as  several  of  them,  however  pertinent  to  an  action  against 
the  wharf  owners,  do  not  seem  to  us  applicable  to  the  case  as  pre- 
sented in  the  record.  We  propose,  therefore,  to  confine  our  atten- 
tion to  such  questions  raised  by  the  grounds  of  appeal  as  properly 
arise  upon  the  record,  without  considering  any  questions  that  may 
properly  arise  in  another  case. 

It  will  be  observed  that  this  is  an  action,  pure  and  simple,  to 
recover  the  penalties  imposed  by  section  1196  of  the  General 
Statutes,  upon  any  person  who  shall  violate  the  provisions  of  that 
section  by  charging  more  for  weighing  and  storage  of  cotton  than 
the  amounts  therein  prescribed.  It  is  not  an  action  to  recover 
damages  from  the  defendants  for  any  non-feasance  or  malfeasance 
in  the  discharge  of  the  duties  which  they  had  assumed  as  the  fac- 
tors of  the  plaintiff.  Nor  is  it  an  action  by  the  plaintiff  to  recover 
from  the  defendants  any  portion  of  the  proceeds  of  the  sale  of  his 
cotton,  improperly  withheld  from  him.  But  being,  as  we  have 
said,  simply  an  action  to  recover  the  penalties  imposed  by  the 
statute,  the  sole  inquiry  is  whether  the  defendants  have  violated 
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the  terms  of  the  statute,  which  reads  as  follows:  "The  rates  of 
storage  of  cotton  shall  not  exceed  twelve  and  one-half  cents  per 
week  for  each  bale  of  cotton,  the  charges  for  weighing  cotton 
shall  not  exceed  ten  cents  for  each  bale,  and  any  person  violating 
the  provisions  of  this  section,  or  either  of  them,  shall  forfeit  to 
the  owner  of  the  cotton  ten  dollars  for  each  offence,  which  may  be 
recovered  by  him  in  any  court  of  competent  jurisdiction  in  this 
State." 

Now,  this  being  a  penal  statute,  it  must  be  construed  strictly, 
and  so  construing  it  we  think  it  so  perfectly  manifest  that  the 
only  thing  prohibited  by  the  statute  is  the  making,  not  the  pay- 
ing, of  any  charge  for  the  weighing  and  storage  of  cotton  higher 
than  the  rate  established  by  the  statute,  that  we  find  it  difficult 
to  construct  an  argument  in  support  of  such  a  self-evident  propo- 
sition. To  reach  the  conclusion  contended  for  by  the  plaintiff  it 
would  be  necessary  to  interpolate  words  into  the  statute,  forbid- 
ding a  factor  or  other  agent  from  paying,  as  well  as  the  wharf 
owner  from  making,  a  higher  rate  of  charge  than  that  prescribed 
by  the  statute,  and  this,  of  course,  would  be  clearly  inadmissible. 

That  a  factor  or  commission  merchant  to  whom  cotton  or  other 
produce  has  been  consigned  for  sale  on  commission  is  the  agent  of 
the  consignor,  and  that  all  acts  done  by  him  within  the  scope  of 
his  agency  are  the  acts  of  his  principal,  is  a  proposition  too  well 
settled  to  require  the  citation  of  any  authority  to  support  it,  and 
hence  it  is  clear  that  the  Circuit  Judge  committed  no  error  in  so 
instructing  the  jury.  And  we  think  it  equally  clear  that  he  was 
also  entirely  correct  in  his  further  instruction  to  the  jury  "that  if 
they  find  that  the  plaintiff  employed  the  defendants  as  his  factors 
to  sell  his  cotton  on  commission,  and  that  the  defendants  received 
it  as  such  and  stored  it  on  a  public  wharf,  paying  such  wharf  for 
the  weighing  and  storage  of  the  same,  in  the  usual  and  customary 
manner  of  their  business,  then  the  relationship  between  the  plain- 
tiff and  defendants  is  that  of  principal  and  agent,  and  the  remedy 
of  the  plaintiff,  if  any,  under  the  statute,  for  any  illegal  weighing 
or  storage  is  against  such  wharf  and  not  against  the  defendants, 
his  agents." 

Now,  even  assuming,  for  the  purpose  of  this  case  only,  that  the 
amounts  paid  by  the  defendants  to  the  wharf  owners  for  the 
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weighing  and  storage  of  the  plaintiff's  cotton  were  illegal,  as 
being  in  excess  of  the  amounts  allowed  by  laiy^,  yet  this  would 
not  make  the  defendants  liable  in  this  action,  which  is  brought 
solely  for  the  recovery  of  the  penalties  imposed  by  the  act.  To 
make  them  so  liable  it  would  be  necessary  for  theplaintiflF  to  show 
that  these  alleged  illegal  charges  were  made  by  the  defendants ; 
but  so  far  from  doing  this,  his  own  testimony  shows  that  instead 
of  being  made  they  were  paid  by  the  defendants  as  the  agents  of 
the  plaintiff.  The  undisputed  testimony  shows  that  the  defen- 
dants had  no  interest  in  or  control  over  the  charges,  but  that 
they  simply,  as  the  agents  of  the  plaintiff,  paid  what  was  exacted 
of  them  by  the  wharf  owners,  and  if  any  one  has  violated  the  law 
and  incurred  the  penalties,  it  is  quite  clear  that  it  is  the  wharf 
owners,  who  made  the  charges,  and  not  the  defendants,  who 
simply  paid  them.  Whether  the  defendants  have  been  unfaithful 
to  their  duty  as  agents  of  the  plaintiff  in  paying  these  alleged 
illegal  charges,  is  a  totally  different  question,  which  cannot  be 
raised  under  this  record,  as-it  is  perfectly  manifest  that  the  stat- 
ute does  not  purport  to  impose  a  penalty  upon  an  agent  for  the 
unfaithful  discharge  of  his  duty  to  his  principal.  We  have  not 
deemed  it  necessary,  or  even  proper,  to  consider  the  question 
whether  the  charges  were  illegal,  for  the  reason  that  the  necessary 
party,  the  wharf  owner,  to  the  adjudication  of  that  question  is 
not  before  the  court. 

The  last  ground  of  appeal  imputes  error  to  the  Circuit  Judge 
in  allowing  the  defendants  to  prove  "by  the  witness,  Jeffords,  the 
amount  of  charges  made  against  the  defendants  by  Adger's 
Wharf  for  receiving,  weighing,  storing,  and  delivering  said 
cotton."  It  seems  that  in  the  cross-examination  of  the  witness 
Jeffords,  who  was  put  on  the  stand  by  the  plaintiff,  the  defen- 
dants were  allowed  to  show  by  him  the  amounts  charged  by  the 
wharf  owners  and  paid  by  the  defendants  for  the  weighing  and 
storage  of  plaintiff's  cotton.  Now,  while  it  was  not  necessary  for 
the  defendants  to  prove  a  negative — that  they  had  not  made^  but 
had  simply  paid^  these  charges,  yet  it  was  clearly  competent  for 
them  to  do  so,  if  they  could,  for  that  testimony  tended  directly 
to  relieve  them  from  the  charge  of  violating  the  statute. 

It  seems  to  us  that  there  was  no  error  in  the  charge  of  the 
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Circuit  Judge  as  to  any  of  the  points  properly  arising  on  the 
record,  and  that  in  no  view  of  the  case  can  this  action  be  main- 
tained against  these  defendants. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


MOULTRIE  V.  DIXON. 


1.  Findings  of  fact  by  the  Circuit  Judge  on  appeal  from  a  trial  justice 
are  final. 

2.  Under  the  act  of  1883  (18  Stat,  556),  which  provides  an  expeditious 
mode  of  ejecting  trespassers,  an  appeal  is  allowed  to  the  Circuit  Court 
And  as  the  summons  to  show  cause  (the  only  paper  served)  indicated 
a  proceeding  under  this  act,  the  Circuit  Court  had  jurisdiction  to  enter- 
tain the  respondent's  appeal. 

3.  And  such  being  the  character  given  to  the  proceedings  by  the  sum- 
mons, the  only  question  involved  was  whether  the  respondent  was  a 
trespasser. 

Before  Wallace,  J.,  Berkeley,  February,  1886. 

The  proceedings  in  this  case  were  founded  upon  the  following 
affidavit : 

Personally  appeared  before  me,  E.  T.  Legare,  a  trial  justice  in 
and  for  the  County  of  Berkeley,  Sylvie  Moultrie,  who,  being  duly 
sworn,  says  that  one  Stanley  Dixon  was  at  some  time  past  hold- 
ing certain  premises  of  one  Parish  Anderson  at  a  monthly  rent, 
which  was  due  and  payable  the  8th  day  of  each  month,  and  that 
he  has  failed  to  pay  said  monthly  rent  when  same  was  due,  and 
that  he  was  notified  on  August  the  20th  that  such  contract  of 
rent  would  cease,  and  possession  having  been  demanded  by  Syl- 
vie Moultrie,  agent  of  said  Paris  Anderson,  he  has,  notwithstand- 
ing such  notice,  held  over  and  refuses  to  yield  possession. 

The  notice  to  show  cause,  signed  by  the  trial  justice,  was  as 
follows : 

To  Stanley  Dixon:  Whereas  Sylvie  Moultrie  has,  this  2d  day 
of  November,  made  oath  that  you  are  in  possession  of  certain 
lands  and  tenements  of  one  Parish  Anderson,  without  warrant  or 
authority  of  law,  and  that  you  refuse  to  yield  possession  of  the 
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same,  you  are  hereby  required  to  show  cause  before  me,  at  my 
ofiBce  at  Bee's  Ferry,  on  the  9th  day  of  November,  A.  D.  1885, 
at  four  o'clock,  why  you  should  not  be  ejected  from  the  premises 
aforesaid. 
Other  matters  are  stated  in  the  opinion  of  this  court. 

Mr.  Theo,  2).  Jervey^  jr.^  for  appellant. 

Messrs.  Lee  ^  Bowen,  contra. 

March  17,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  respondent,  Stanley 
Dixon,  was  summoned  before  E.  T.  Legare,  a  trial  justice  for 
Berkeley  County,  charged  on  oath  of  the  appellant  with  being 
in  possession  of  certain  lands  and  tenements  of  one  Parish  Ander- 
son without  warrant  or  authority  of  law,  and  required  to  show 
cause  before  the  trial  justice  on  the  9th  day  of  November,  A.  D. 
1885,  why  he  should  not  be  ejected  from  the  premises.  The 
summons  was  dated  on  November  2, 1885,  and  served  on  Novem- 
ber 5.  Dixon  appeared  on  November,  7,  and  upon  oath  that  the 
trial  justice  was  a  material  witness  in  the  cause  (the  said  trial 
justice  having  acted  as  the  agent  of  the  landlord),  he  demanded 
that  the  cause  be  transferred  to  the  nearest  trial  justice.  And 
on  the  same  day  he  made  return  to  the  summons  to  show  cause, 
denying  that  he  was  in  possession  without  authority  of  law, 
and  alleging  that  he  held  the  premises  under  a  written  lease, 
and  that  he  was  not  indebted  for  rent,  having  paid  the  same  up 
to  October  8,  1885.  To  this  return  was  attached  a  receipt  of 
E.  T.  Legare,  the  trial  justice,  acknowledging  the  payment  of 
rent  in  full,  $12,  dated  October  8,  1885.  Also  a  copy  of  lease, 
as  follows  :  *'March  8th,  1885.  Agreement  between  Silvy  Mou- 
try  and  Stanley  Dixon.  Silvy  Moutry,  the  first  part,  agrees  to 
let  Stanley  Dixon,  the  second  part,  have  the  privilege  of  the 
store  that  is  on  the  Bare  Swamp  Road,  binding  the  lot  Gibbes 
tract  for  five  years,  or  as  long  as  he  wants  it,  for  four  dollars  per 
month  when  it  is  in  use.'' 

The  trial  justice  heard  the  case  and  ejected  Dixon,  on  the 
ground  that  no  sufficient  cause  had  been  shown.  Dixon  appealed 
to  the  Circuit  Court,  Judge  Wallace  presiding,  who  passed  an 
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order,  of  which  the  following  is  a  copy :  "On  hearing  the  appeal 
in  this  cause  and  the  argument  of  counsel,  and  it  appearing  by 
the  papers  sent  up  by  the  trial  justice,  that  the  action  was 
brought  by  the  landlord  when  there  was  no  rent  due  him,  and 
that  the  judgment  of  the  trial  justice  herein  is  erroneous:  Or- 
dered, that  the  judgment  of  the  trial  justice  herein  be,  and  the 
same  is  hereby,  reversed,  and  that  the  proceedings  be  dismissed 
with  costs.'* 

^  It  should  have  been  stated  above  that  the  grounds  of  appeal 
from  the  trial  justice  court  to  the  Circuit  Court  were :  1st.  That 
the  case  should  have  been  transferred  to  the  nearest  trial  justice 
on  Dixon's  aflSdavit.  2d.  That  no  opportunity  was  given  by 
the  trial  justice  to  Dixon's  attorney  to  be  heard  on  the  merits. 
And,  3d.  That  the  trial  justice  erred  in  deciding  the  cause  after 
motion  to  transfer. 

The  appeal  to  this  court  is  by  Sylvie  Moultrie,  the  respondent 
below,  who  claims  that  his  honor  erred  in  holding  that  there  was 
no  rent  due  when  the  action  was  brought,  and  that  the  "receipt 
for  rent  did  away  with  the  effect  of  the  notice  to  quit."  And, 
also,  that  he  erred  in  not  holding  as  claimed  by  the  landlord, 
that  there  could  be  no  appeal  to  the  Circuit  Court  in  a  case  like 
this.  And,  further,  that  he  should  have  held  that  the  landlord 
had  a  right  to  possession  when  rent  was  due  and  unpaid,  and 
that  subsequent  payments  did  not  prevent  the  landlord  from 
enforcing  his  statutory  right,  which  had  accrued  when  the  due 
rent  was  not  paid. 

Whether  or  not  all  rent  had  been  paid  before  the  action  was 
commenced,  was  a  question  of  fact,  which  is  beyond  our  province; 
but  in  passing  we  may  say  that  there  seems  to  be  no  doubt  that 
his  honor  found  correctly  on  this  subject.  The  receipt  of  the 
trial  justice  himself  is  distinct,  that  all  rent  up  to  October  8  had 
been  paid  in  full. 

According  to  the  terms  of  the  lease,  even  supposing  that  the 
case  was  one  between  landlord  and  tenant  under  section  1819, 
General  Statutes,  and  was  brought  because  of  the  non-payment  of 
rent,  the  rent  having  been  paid,  the  service  of  the  notice  to  quit, 
probably  became  inoperative,  as  the  acceptance  of  the  rent  con- 
doned its  previous  non-payment,  especially  as  the  summons  to 


Digitized  by 


Google 


MouLTRiB  V.  Dixon.  299 


Rep.]  November  Term,  1886. 


show  cause  was  not  applied  for  or  issued  until  after  the  whole  rent 
was  paid  up.  But  be  that  as  it  may,  however,  the  main  ques- 
tion before  us  is  the  right  of  respondent  in  the  trial  justice  court 
to  appeal  to  the  Circuit  Court  in  the  case  brought  by  said  trial 
justice.  Trial  justices  are  given  jurisdiction  in  several  classes  of 
cases  involving  the  possession  of  lands  and  tenements,  in  most  of 
which  it  may  be  doubtful  whether  a  right  of  appeal  is  allowed, 
but  in  one  of  these  classes,  to  wit,  where  an  expeditious  mode  of 
ejecting  trespassers  is  provided  for,  appeal  is  allowed.  Act  of 
1883,  18  Stat,  556. 

Doubtless  Sylvie  Moultrie  intended  to  have  a  proceeding  insti- 
tuted under  section  1819,  General  Statutes,  which  provides  for 
the  summary  ejectment  of  tenants  holding  over,  or  who  fail  to 
pay  the  rent  when  it  becomes  due,  as  appears  from  her  aflSdavit 
made  before  the  trial  justice  initiatory  to  the  proceeding.  But 
this  affidavit  was  not  incorporated  in  the  summons,  either  in  full 
or  in  substance.  In  that  the  respondent,  Dixon,  was  charged 
with  being  in  possession  of  the  land  without  warrant  or  authority 
of  the  law.  In  other  words,  that  he  was  a  trespasser,  and  on 
that  account  he  should  show  cause  why  he  should  not  be  ejected. 
And  inasmuch  as  trespassers  can  be  ejected  Jby  trial  justices  under 
the  act  of  1883  only,  Dixon  was  well  warranted  in  supposing 
that  it  was  under  that  act  that  he  was  to  answer.  Besides,  the 
time  given  in  the  summons  to  answer  and  show  cause,  was  seven 
days  from  its  date.  True,  it  was  not  served  until  four  days 
before  the  9th,  the  day  fixed  for  the  hearing,  but  still  the  time 
was  not  that  specified  in  section  1819.  No  doubt,  trial  justices 
have  jurisdiction  under  the  act  of  1883,  supra,  where  a  person 
has  gone  into  the  possession  *  *  *  of  the  lands  of  another 
without  his  consent  or  without  warrant  of  law,  thereby  becoming 
trespassers,  but  in  such  case  the  right  of  appeal  is  expressly  pro- 
vided for,  section  3  of  the  act  saying :  "That  either  party  to 
these  proceedings  shall  have  the  right  of  appeal.'* 

Our  conclusion  being  that  the  proceeding  before  the  trial  jus- 
tice, tested  by  the  charge  which  Dixon  was  called  to  answer  in 
the  summons,  was  to  eject  an  alleged  trespasser,  and  not  a  tenant 
for  failure  to  pay  rent,  we  think  that  Dixon  had  the  right  of 
appeal,  and  therefore  the  order  of  the  presiding  judge  cannot  be 
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reversed  for  the  want  of  jurisdiction  on  his  part  to  hear  the 
appeal.  Nor  is  it  obnoxious  to  any  of  the  other  grounds  urged, 
as  the  case,  in  the  form  in  which  it  was  brought,  involved  no 
question,  but  whether  Dixon  was  a  trespasser  in  the  sense  of  the 
act  of  1883.  The  other  questions  raised  as  to  the  rent  not  being 
paid  when  due,  &c.,  and  the  notice  to  quit,  not  really  being  in 
the  case,  we  give  no  positive  opinion  upon  them. 

It  is   the  judgment  of  this  court,  that  the  order  below  be 
affirmed. 


BLOHME  v.  LYNCH. 


L  A  judgment  entered  in  October,  1866,  had  priority  of  lien  over  a 
mortgage  given  in  September,  1866,  but  not  recorded  until  January, 
1867. 

2.  The  ti-ial  judge  may  determine  whether  there  is  any  testimony  perti- 
nent to  an  issue  involved,  and  if  there  be  none,  may  instruct  the  jury 
as  to  the  legal  consequences  of  its  absence.  Thus,  there  being  no  tes- 
timony of  any  agreement  on  the  part  of  a  purchaser  under  a  junior 
lien  to  preserve  senior  liens,  the  judge  did  not  err  in  refusing  to  sub- 
mit to  the  jury  the  question  whether  the  prior  liens  had  been  pre- 
served. 

3.  Where  plaintiff  claimed  land  through  a  purchase  under  a  junior  judg- 
ment, and  defendant  through  a  subsequent  sale  under  a  senior  judg- 
ment against  the  same  person,  whether  the  purchaser  at  the  first  sale 
knew  of  an  intermediate  mortgage  was  wholly  irrelevant  to  the  issue. 

4.  A  sale  by  the  sheriff  under  a  junior  judgment  divests  the  lien  of  a 
senior  judgment. 

5.  A  grantor,  as  against  her  grantee,  is  not  an  incompetent  witness  under 
section  40G  of  the  Code,  to  prove  the  declarations  of  one  deceased, 
under  whom  both  parties  to  the  cause  derived  their  title. 

6.  But  as  the  rights  of  the  parties  depended  upon  written  instruments, 
such  testimony  would  have  been  immaterial,  and  therefore  its  rejec- 
tion furnishes  no  ground  for  a  new  trial. 

Before  Wallace,  J.,  Charleston,  March,  1886. 

Action  by  Dorothea  Blohme  against  Mary  E.  Lynch,  com- 
menced December  3,  1885.     The  opinion  states  the  case. 
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Mr.  W.  M.  Thomas^  for  appellant. 
Messrs.  Simons  ^  Cappelmann,  contra. 

March  17,  1887.     The  opinion  of  the  court  was  delivered  by 

Mr.  Chief  Justice  Simpson.  The  plaintiff,  respondent, 
brought  the  action  below  to  recover  a  house  and  lot  situate  in  the 
city  of  Charleston.  It  is  conceded  that  one  W.  B.  Ryan  was  at 
one  time  the  owner  of  the  premises.  While  he  held  possession, 
he  confessed  a  judgment  to  W.  K.  Ryan,  October  3,  1866,  and 
mortgaged  the  property  to  P.  H.  Ryan,  trustee,  September  17, 
1866,  recorded  January  30,  1867,  more  than  60  days  having 
elapsed,  which  gave  the  judgment  confessed  October  3,  1866, 
priority.  This  mortgage  was  marked  satisfied  September  1, 
1870,  and  after  this  mortgage  was  executed  the  People's  Nation- 
al Bank  of  Charleston  recovered  a  judgment  against  him,  June 
14,  1867.  Under  execution  issued  upon  this  latter  judgment, 
the  premises  were  levied  and  sold  by  the  sheriff  of  Charleston  on 
June  6,  1870,  at  which  sale  Mary  A.  Ryan,  the  wife  of  W.  B. 
Ryan,  became  the  purchaser  at  the  price  of  ?1. 

After  Mrs.  Ryan  bought  she  mortgaged  the  premises  to  the 
City  Council  of  Charleston  to  secure  a  loan  of  $1,500,  under  the 
fire  loan  act.  This  mortgage  was  foreclosed,  and  at  foreclosure 
sale  on  April  9,  1885,  the  plaintiff  became  the  purchaser,  and 
the  defendant  having  entered  into  possession,  the  action  below 
was  brought  to  recover  the  property. 

The  defendant  claims  under  W.  B.  Ryan  also,  as  follows: 
Some  time  aft;er  Mary  A.  Ryan  had  bought,  as  stated  above,  W. 
B.  Ryan  being  dead,  the  judgment  against  him,  confessed  Octo- 
ber 3,  1866,  to  W.  K.  Ryan,  and  which  had  been  the  oldest  lien 
on  the  premises,  was  revived  against  his  heirs,  to  wit,  in  May, 
1885,  upon  which  execution  was  issued,  and  a  sale  made  by  the 
sheriff  to  the  said  W.  K.  Ryan,  June  6,  1885,  who  conveyed  to 
the  defendant,  October  14,  1885.  In  the  meantime  the  inter- 
mediate mortgage  had  been  marked  satisfied.  See  City  Council 
V.  Ryan,  22  S.  (7.,  339. 

At  the  trial,  Mary  A.  Ryan,  introduced  by  defendant,  was 
held  incompetent  to  testify  as  to  a  certain  conversation  between 
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herself  and  her  deceased  husband,  W.  B.  Ryan,  under  section 
400  of  the  Code. 

His  honor,  Judge  Wallace,  presiding,  charged  the  jury  as 
matter  of  law  that  the  sale  under  the  levy  of  the  People's  Nation- 
al Bank,  which  was  the  junior  lien,  related  as  well  to  the  older 
judgment,  which  being  older  than  the  mortgage,  the  sale  dis- 
charged the  premises  from  all  liens,  and  that  therefore  Mrs.  Ryan 
bought  the  entire  property  free  from  encumbrance  {Vance  ^ 
Davis  V.  Bed  ^  Young^  2  SpeeVy  90),  and  that  the  subsequent 
revival  of  the  older  judgment  against  the  heirs  of  W.  B.  Ryan, 
whether  valid  or  not,  could  acquire  no  lien  over  said  premises, 
because  said  property  had  already  been  sold  once  under  said  judg' 
ment.  Holding  this  to  be  the  legal  effect  of  the  sale  to  Mrs. 
Ryan,  he  charged  that  the  plaintiff,  who  claimed  directly  from 
her,  was  entitled  to  the  verdict.  And  the  jury  found  for  the 
plaintiff.  Defendant's  counsel  asked  that  the  question  whether 
the  prior  liens  had  been  preserved  might  be  left  to  the  jury.  His 
honor  declined  this  request,  saying  that  there  was  no  proof  to 
that  end. 

Defendant's  appeal  raises  three  questions:  1st.  Should  his 
honor  have  submitted  to  the  jury  the  question,  whether  the  prior 
liens  had  been  preserved,  as  a  question  of  fact.  2nd.  Whether 
his  honor  erred  in  charging  that  a  sale  under  a  junior  judgment, 
there  being  an  older  judgment  and  an  intervening  mortgage,  dis- 
charged the  land  from  all  encumbrance  and  gave  the  purchaser 
complete  title.  And  3rd.  Whether  he  erred  in  excluding  the 
testimony  of  Mrs.  Ryan  as  to  the  declarations  of  W.  B.  Ryan, 
the  common  source  of  title. 

Certainly,  in  the  absence  of  all  testimony  as  to  any  agreement 
about  preserving  the  liens  prior  to  that  of  the  junior  judgment,  the 
sale  thereunder  being  attributable,  as  is  well  sustained  by  authority, 
not  only  to  the  junior  execution,  but  to  the  older  also  ( Vance  ^ 
Davis  V.  Red  ^  Youngy  supra)^  his  honor  did  not  err  in  declin- 
ing to  submit  the  question,  requested  by  the  defendant,  to  the 
jury,  it  being  solely  and  entirely  a  question  of  law,  to  wit,  the 
legal  effect  of  a  sale  under  the  circumstances.  While  a  Circuit 
Judge  has  no  right  to  consider  and  weigh  testimony  introduced 
in  support  of  an  alleged  fact,  yet  he  is  authorized  to  determine 
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whether  or  not  any  pertinent  testimony  haa  been  given  in  refer- 
ence to  the  issues  involved,  one  or  all,  and  to  adjudge  the  legal 
consequence  resulting  from  the  absence  of  such  pertinent  testi- 
mony, in  case  there  be  such  absence.  Here  the  judge  said  there 
was  no  proof  of  any  agreement  about  preserving  the  prior  liens, 
and  we  have  found  no  evidence  reported  directed  to  that  matter. 
So  that  there  was  nothing  but  a  plain  question  of  law  before  the 
court,  which  it  was  the  duty  of  the  judge  to  decide. 

It  is  urged,  however,  that  Mrs.  Ryan  testified  that  she  knew 
of  the  prior  mortgage,  and  that  she  bought  subject  to  it.  Admit 
this  to  be  so,  yet  she  had  the  deed  of  the  sheriflF,  which  conveyed 
to  her  the  legal  title,  and  whether  the  mortgagee  had  any  claim 
on  the  land  or  not,  after  her  purchase,  was  a  matter  of  no  conse- 
quence to  the  defendant,  and  could  not  afiect  the  legal  rights  of 
the  parties,  both  claiming,  as  they  did,  from  a  common  source. 
The  question  whether  Mrs.  Ryan  bought  subject  to  the  mortgage 
was  wholly  irrelevant,  so  far  as  the  defendant  was  concerned,  as 
she  did  not  claim  through  or  by  virtue  of  the  mortgage.  Whether 
Mrs.  Ryan  had  the  superior  title  of  the  common  source,  W.  B. 
Ryan,  depended  upon  the  question  whether  the  sale  to  her  by 
the  sheriff  and  the  sheriff's  deed  conveyed  said  title  free  of  the 
lien  of  the  older  judgment,  which  was  a  question  of  law,  and 
which,  if  the  judge  decided  correctly,  entitled  her  as  matter  of 
law  to  recover  from  the  defendant  regardless  of  the  fact  whether 
the  mortgage  was  unsatisfied  or  not,  or  whether  Mrs.  Ryan 
bought  subject  to  it  or  not,  so  that  it  was  wholly  unnecessary  to 
submit  that  question  to  the  jury. 

2nd.  As  to  the  second  question,  whether  the  sale  under  the 
junior  judgment  divested  the  lien  of  the  senior  judgment,  we  do 
not  deem  it  necessary  to  do  more  than  to  refer  to  Trumho  v. 
Cumming^  20  S.  (7.,  336,  and  the  cases  there  cited,  under  which 
Mr.  Justice  Mclver  said  in  that  case :  "It  has  been  uniformly 
held  in  this  State  that  a  sale  by  the  sheriff  under  a  junior  judg- 
ment divests  the  lien  of  the  senior  judgments  and  confers  a  good 
title  on  the  purchaser,  the  senior  judgments  being  entitled  to  the 
proceeds  of  the  sale  in  the  order  of  their  priority.** 

3rd  exception  assigns  error  to  his  honor  in  excluding  the  tes- 
timony of  Mrs.   Ryan  as  to  the  declarations  of  W.  B.  Ryan, 
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deceased.  If  this  testimony  was  excluded  as  obnoxious  to  section 
400,  Code,  we  think  the  ground  of  exclusion  was  error,  as  Mrs. 
Ryan  neither  had  any  interest  which  could  be  affected  by  the 
action,  nor  was  she  proposed  as  a  witness  against  one  claiming 
under  and  by  virtue  of  belonging  to  any  one  of  the  classes  men- 
tioned in  the  section,  and  for  whose  benefit  the  exclusion  is 
allowed.  Jones  v.  Plunkett^  9  S.  C.^  398 ;  Cantey  v.  Whitaker^ 
17  ic?.,  529.  But  independent  of  this,  it  is  apparent  that  the 
rights  of  the  parties  litigant  before  the  court  depended  upon  the 
construction  of  the  paper  titles  under  which  they  respectively 
claimed,  and  the  effect  of  the  sheriff's  deed  to  Mrs.  Ryan,  made 
and  executed  to  her  as  purchaser,  all  of  which  was  matter  for  the 
court  upon  the  papers  themselves,  and  with  reference  to  which, 
as  it  appears  to  us,  no  conversation  between  Mrs.  Ryan  and  her 
deceased  husband  could  have  been  relevant.  Such  being  the 
fact,  and  it  being  so  clear,  that  the  deed  to  Mrs.  Ryan  conveyed 
to  her  the  land  in  dispute  free  from  the  encumbrance  of  the  older 
judgment,  under  which  the  defendant  claims,  and  the  interven- 
ing mortgage  having  been  marked  satisfied,  it  would  be  prolong- 
ing this  litigation  unnecessarily  to  send  the  case  back  on  account 
of  the  technical  error  in  excluding  the  wholly  immaterial  testi- 
mony mentioned. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


CALVERT  V.  NICKLES. 


1.  The  complaint  alleged  that  defendant  had  received  a  deed  ot  convey- 
ance from  the  father  of  plaintiffs,  the  consideration  in  part  being  the 
agreement  by  defendant  to  pay  to  the  plaintiffs  the  sum  of  $100  each, 
and  the  judgment  demanded  was  that  defendant  be  decreed  to  perform 
his  agreement  and  pay  this  money,  and  that  this  debt  be  declared  a 
lien  on  the  land,  and  that  the  land  be  sold  for  its  payment.  Hdd^ 
that  it  waa  purely  an  action  at  law  for  the  recovery  of  money  under 
contract.     The  prayer  for  relief  does  not  give  character  to  an  action. 

2.  This  court  has  no  jurisdiction  to  review  findings  of  fact  by  the  Circuit 
Court  in  actions  at  law. 


Digitized  by 


Qoo^<^ 


Calvert  v.  Nicklbs.  805 

Kep.]  November  Term,  1886. 

3.  Qeneral  exceptions  not  considered. 

4.  Parol  evidence  is  admissible  to  show  the  manner  in  which  the  consid- 
eration or  purchase  money  expressed  in  a  deed  of  conveyance  is  to  be 
paid  and  to  whom  payable. 

6.  After  consenting  to  an  order  referring  all  the  issues  in  a  law  case  to 
the  master  and  his  report  thereon,  a  party  to  the  cause  cannot  demand 
a  jury  trial. 

6.  And  the  Circuit  Judge  has  the  right  to  review  and  reverse  the  master^ s 
findings  of  fact  in  such  case. 

Before  Hudson,  J.,  Abbeville,  October,  1886. 

This  was  an  action  by  Susan  E.  Calvert,  Rebecca  Hannah,  and: 
Clementine  H.  Mcllwaine  against  George  E.  Nickles  and  three 
infants  named  Mundy.  The  opinion  states  the  case.  The  Cir- 
cuit decree  or  judgment  was  as  follows : 

It  is  claimed  by  the  plaintiffs  that  George  Nickles,  their  father, 
during  his  life-time,  sold  to  his  son,  George  E.  Nickles,  one  of 
the  defendants,  a  tract  of  218  acres  of  land  for  one  thousand  dol- 
lars, of  which  purchase  money  the  vendee  promised  to  pay  one 
hundred  dollars  to  each  of  the  plaintiffs,  and  one  hundred  dollars 
among  them  to  the  Mundy  children,  the  other  defendants,  who 
are  minors  and  made  defendants  for  form's  sake,  as  they  will  not 
join  the  plaintiffs  in  the  action.  They  allege  that  the  land  was 
sold  on  this  condition,  and  these  sums  of  money  are  therefore  a 
lien  upon  the  land  which  they  seek  to  sell  for  payment  thereof. 
The  defendant,  George  E.  Nickles,  denies  the  contract. 

The  master,  to  whom  the  case  was  referred,  has  reported  ad- 
versely to  the  plaintiffs,  and  recommends  that  the  complaint  be 
dismissed.  In  the  investigation  before  the  master,  it  was  consid- 
ered that  section  400  of  the  Code  excludes  the  parties  to  this 
at^tion  from  testifying  to  any  transaction  or  communication  with 
George  Nickles,  the  deceased  grantor.  Yet  George  E.  Nickles 
was  allowed  to  testify  very  fully  as  to  the  contract  with  his  father. 
Now,  I  am  very  sure  that  there  is  no  evidence  which  makes  this 
four  hundred  dollars  a  charge  upon  the  land.  The  deed  is  in 
evidence  and  is  silent  on  the  subject,  being  an  absolute  convey- 
ance in  fee  simple,  so  that  relief  cannot  be  granted.  Viewing  the 
case,  then,  as  an  action  to  recover  money  upon  a  promise  made 
to  another  for  the  benefit  of  the  plaintiffs  and  the  Mundy  children, 
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does  section  400  of  the  Code  restrict  the  testimony  of  George  E. 
Nickles?  None  of  the  parties  are  suing  or  defending  as  executors, 
administrators,  devisees,  legatees,  assignees,  &c.  It  is  an  action 
on  a  promise  alleged  to  have  been  made  by  George  E.  Nickles  to 
George  Nickles,  his  father,  to  pay  certain  sums  of  money  to  the 
other  parties  to  the  action.  The  promise,  in  the  eye  of  the  law, 
18  made  to  the  claimants  upon  a  valuable  consideration  paid  by 
the  said  father.  Now,  viewing  it  in  this  light,  I  see  nothing  in 
section  400  of  the  Code  to  disable  any  of  the  parties  from  testify- 
ing as  to  the  transactions  between  the  contracting  parties,  so  far 
as  they  have  knowledge  thereof.  The  plaintiffs  could  not  speak 
of  declarations  of  the  deceased  unless  they  formed  part  of  the  re$ 
geBtaCj  but  the  defendant  could  testify  as  to  all  that  occurred 
between  himself  and  his  father  forming  a  part  of  the  contract. 
The  construction  favors  G.  E.  Nickles,  so  it  strikes  me. 

Therefore,  I  have  considered  the  whole  testimony  as  reported 
by  the  master,  and  after  a  review  thereof  I  am  constrained  to  take 
a  different  view  of  it.  The  testimony  of  George  E.  Nickles  alone 
is,  in  my  opinion,  pretty  strong  against  him.  When  taken,  how- 
ever, in  connection  with  all  the  testimony  in  the  case,  it  convinces 
me  that  George  E.  Nickles  did  promise  his  father  to  pay  these 
sums  of  money  as  part  of  the  purchase  money  of  this  l^nd. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  master's 
report  be  overruled,  and  that  the  said  defendant,  George  E. 
Nickles,  do  pay  to  each  of  the  plaintiffs  one  hundred  dollars,  and  to 
his  co-defendants,  John  T.  Mundy,  Mary  E.  Mundy,  and  William 
H.  Mundy,  jointly,  one  hundred  dollars,  and  that  he  do  pay  the 
costs  of  this  action.  It  is  further  ordered,  that  the  parties  have 
leave  to  enter  up  judgment  and  issue  execution  in  accordance  with 
this  money  decree. 

Messrs.  Benet  ^  Smithy  for  appellant. 

Messrs.  Qraydon  ^  Oraydon^  contra. 

March  17,  1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.     The  action  below  was  brought 
by  the  plaintiffs  to  recover  one  hundred  dollars  each^  and  also  one 
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hundred  dollars  for  the  Mundy  defeDdants,  in  all  $400,  from  the 
defendant,  George  E.  Nickles,  claimed  under  the  following  alleged 
facts,  to  wit:  That  some  time  in  the  year  1882,  one  George  Nickles, 
the  father  of  the  plaintiffs  and  of  the  defendant,  George  E.  Nickles, 
and  grandfather  of  the  Mundy  defendants,  agreed  to  and  did  con- 
vey to  the  said  George  E.  Nickles  a  certain  tract  of  land  situate 
in  Abbeville  County,  upon  the  consideration  that  he,  George  E., 
would  pay  to  these  plaintiffs  one  hundred  dollars  each,  and  to  the 
Mundy  children  one  hundred  dollars  ;  that  the  land  was  valued 
at  $1,400,  but  the  consideration  expressed  in  the  deed  was  $1,000, 
the  land  being  valued  at  one  thousand  in  the  deed  to  equalize 
George  E.  as  an  advancement  with  others  of  the  children.  Upon 
these  allegations,  and  others  not  important  to  state,  the  plaintiffs 
demanded  judgment,  that  George  E.  be  compelled  to  perform  the 
agreement,  and  that  the  sums  agreed  to  be  paid  as  above  be  de- 
clared to  have  lien  on  the  land,  &c. 

The  case  was  referred  to  the  master  to  take  the  testimony  and 
report  upon  all  the  questions  of  law  and  fact,  the  answer  having 
denied  the  allegations  in  the  complaint,  and  claiming  that  the 
land  had  been  conveyed  absolutely  to  the  defendant  free  of  all 
conditions.  The  master  reported,  in  substance,  that  there  had  at 
one  time  been  an  agreement  between  George  Nickles  and  his  son, 
George  E.,  of  the  kind  alleged,  but  that  afterwards  this  agreement 
was  rescinded  and  a  new  contract  was  entered  into,  by  which  only 
a  portion  of  the  land  was  conveyed  to  George  E.  for  one  hundred 
dollars,  the  remainder  having  been  sold  by  the  father  to  another 
party,  and  that  there  was  no  agreement  on  the  part  of  George  E., 
in  the  last  purchase  of  the  land,  to  pay  the  plaintiffs  or  the  Mundy 
defendants  anything.  He  therefore  recommended  that  the  com- 
plaint be  dismissed.  His  honor.  Judge  Hudson,  who  heard  the 
report  of  the  master  upon  exceptions,  found,  upon  the  evidence 
submitted  with  the  report,  that  there  was  such  agreement  as  was 
alleged  in  the  complaint,  and  while  he  declined  to  adjudge  that 
the  claim  of  plaintiffs  should  have  a  lien  on  the  land,  he  decreed 
that  George  E.  should  pay  the  plaintiffs  and  the  Mundy  defen- 
dants the  amounts  claimed,  and  that  they  should  have  leave  to 
enter  judgment  and  issue  execution  in  accordance  with  the  decree. 

The  defendant,  George  E.,  appealed  : 
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1.  "Because  his  honor  erred  in  holding  that  George  E.  Nickles 
was  allowed  to  testify  very  fully  as  to  the  contract  with  his  father, 
whereas,  in  fact,  said  George  E.  was  only  permitted,  under  the 
master's  ruling,  to  give  the  whole  of  the  conversation,  part  of 
.which  plaintiffs'  witnesses  had  given  in  evidence. 

2.  "Because  his  honor  erred  in  not  holding  that  George  Nickles, 
sr.,  and  George  E.  Nickles  did  enter  into  an  agreement,  'such  as 
is  set  forth  in  the  complaint,  but  that  said  agreement  was  aban- 
doned and  a  new  agreement,  which  both  parties  performed,  was 
substituted  therefor.' 

3.  "Because  his  honor  erred  in  holding  and  decreeing  that  the 
defendant,  George  E.  Nickles,  should  pay  to  each  of  the  plaintife 
one  hundred  dollars. 

4.  "Because  his  honor  erred  in  holding  and  decreeing  that  the 
defendant,  George  E.  Nickles,  should  pay  to  his  co-defendants, 
jointly,  one  hundred  dollars. 

5.  "Because  his  honor  erred  in  not  allowing  the  defendant, 
George  E.,  credit  for  the  one  hundred  dollars  which  he  paid  his 
father  when  the  deed  was  executed. 

6.  "Because  his  honor  erred  in  not  holding  that  the  consider- 
ation, as  expressed  in  the  deed  of  George  Nickles,  sr.,  to  George 
E.  Nickles,  could  not  be  varied  or  contradicted  by  parol  evidence. 

7.  "Because  his  honor  erred  in  overruling  the  master's  report 
and  giving  the  plaintiff  and  said  defendants  judgment  at  law, 
whereas  his  honor  having  found  and  decreed  that  said  action  is 
simply  an  action  at  liiw  to  recover  money,  should  have  presented 
the  issue  therein  contained  to  a  jury  on  the  law  side  of  the  court, 
and  judgment  should  have  been  given  accordingly,  or  the  case 
should  have  been  referred  back  to  the  master  for  a  new  trial  and 
hearing. 

8.  "Because  his  honor  having  held  that  this  was  an  action  at 
law,  erred  in  reviewing  the  facts  as  found  by  the  master." 

An  important  question  in  the  case,  and  one  which  meets  us  at 
the  threshold,  is,  what  is  the  character  of  this  case  ?  Is  it  a  case 
at  law,  or  a  case  in  chancery  ?  The  judgment  demanded  by  the 
plaintiffs  belongs  to  chancery,  and  the  remedy  sought,  specific 
performance,  &c.,  is  an  equity  remedy,  but  the  prayer  of  the  com- 
plaint is  not  the  matter  which  makes  the  character  of  an  action, 
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and  determines  whether  it  is  one  at  law  or  chancery.  The  cause 
of  action  and  the  facts  alleged,  constituting  its  basis,  determine 
this  fact,  the  remedy  50ught  being  in  fact  no  part  of  the  action 
itself.  Now,  what  is  really  the  cause  of  action  here,  as  ascertained 
by  the  facts  alleged  in  the  complaint  ?  .  Is  it  anything  more  than . 
a  plain  money  demand,  arising  upon  contract  ?  The  plaintiffs 
allege  that  an  agreement  was  entered  into  by  their  father  and 
brother,  in  which  the  brother  contracted  upon  a  sufficient  consid- 
eration, to  wit,  the  conveyance  of  land,  to  pay  them  each  one 
hundred  dollars,  &c.,  and  that  he  has  failed  to  do  so,  and  they 
ask  that  he  be  required  to  perform  this  agreement  and  that  they 
may  have  a  lien  on  the  land  purchased  to  that  end.  This  is  not 
an  agreement  of  the  kind  which  is  sometimes  enforced  by  a  decree 
of  specific  performance,  and  the  parties  certainly  have  no  right  of 
lien  prior  to  that  which  an  ordinary  judgment  would  give.  So 
that  there  is  no  shadow  of  an  equity  cause  of  action  alleged. 

The  defendant  has  not  objected  to  the  right  of  the  plaintiffs  to 
sue  on  the  contract  made  with  their  father,  nor  that  there  has 
been  misjoinder  of  actions  interposed  by  demurrer  or  otherwise. 
These  objections,  if  any,  seem  to  have  been  waived,  and  we  must 
take  the  case  as  we  have  found  it,  and  that  is,  a  joint  action  for 
the  recovery  of  money  on  a  promise  to  pay  each  of  the  plaintiffs 
and  the  Mundy  defendants  a  certain  sum,  the  Mundy  children 
being  made  defendants  because  they  did  not  consent  to  join  as 
plaintiffs.  The  case,  then,  being  a  case  at  law,  no  question  can 
arise  before  us  except  a  question  of  law  brought  by  exception,  in 
which  a  legal  proposition  is  announced  and  error  assigned. 

It  will  be  found  that  several  of  the  exceptions  of  appellant 
herein  above,  tested  by  this  rule,  must  be  excluded  from  con- 
sideration, as  either  raising  questions  of  fact,  or  failing  to  raise 
any  distinct  question  of  law.  Take  the  first.  This  raises  a 
question  of  fact,  and  one  which  is  not  involved  in  the  issue.  The 
error  alleged  is,  that  his  honor  held  (stated  in  his  decree)  that 
George  E.  Nickles  had  been  allowed  by  the  master  to  testify  fully 
as  to  the  contract  with  his  father,  when  appellant  contends  that 
he  was  only  allowed  to  testify  partially.  Let  this  be  the  one  way 
or  the  other,  the  exception  raises  no  question  for  us.  The  2d  is 
a  clear  and  distinct  question  of  fact.     The  3d  and  4th  are  too 
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general,  and  more  in  the  nature  of  the  usual  last  ground  of 
appeal  under  the  old  practice,  to  wit,  "That  the  judgment  was 
against  law  and  fact,*'  which  has  been  often  held  as  raising  no 
question  for  this  court  under  the  law  now  governing  appeals. 
The  5th  exception  :  "Because  George  E.  Nickles  was  not  allowed 
credit  for  the  one  hundred  dollars  he  paid  on  his  purchase." 
This  was  not  the  result  of  any  legal  error,  if  error  at  all.  We 
suppose  it  was  not  allowed,  because  there  was  no  evidence  that 
any  part  of  this  $100  went  to  the  claimants,  which  was  a  ques- 
tion of  fact. 

6th.  "That  his  honor  erred  in  not  holding  that  the  considera- 
tion expressed  in  the  deed  could  not  be  varied  or  contradicted  by 
parol  evidence.**  The  doctrine  that  parol  evidence  is  not  admis- 
sible to  contradict  or  alter  a  written  instrument,  is  well  estab- 
lished— no  doubt  about  this  ;  but  we  do  not  see  that  this  rule  has 
been  violated  here.  The  purpose  of  the  plaintiffs  in  introducing 
the  testimony  objected  to  was  not  to  alter,  add  to,  or  contradict 
the  deed,  or  to  change  its  character  in  any  way ;  it  was  simply 
to  show  the  manner  and  to  whom  the  purchase  money  was  to  be 
paid.  This  under  the  case  of  Ourrt/  v.  Lples  (2  Silly  404),  we 
think  was  unobjectionable. 

The  7th  and  8th  exceptions  raise  the  main  questions  involved, 
to  wit :  Should  the  case  have  been  referred  to  a  jury  ?  And  did 
the  judge  have  the  right  to  review  and  reverse  the  findings  of 
fact  by  the  master?  It  is  stated  in  the  "Case"  that  on  motion  of 
plaintiffs*  attorneys,  the  attorney  of  George  E.  Nickles  consent- 
ing, the  case  was  referred  to  the  master  to  take  the  testimony  and 
report  upon  all  the  questions  of  law  and  fact.  Parties  have  a 
right  even  in  a  jury  case  to  dispense  with  a  jury  trial  and  to 
submit  their  controversies  to  the  judge,  master,  or  referee ;  and 
having  done  so,  they  cannot  object  to  such  reference  on  the 
ground  that  the  judge  did  not  order  a  jury  trial. 

As  to  the  right  of  the  judge  to  review  and  reverse  the  findings 
of  fact  by  the  master,  I  will  say  that  at  one  time  I  was  very 
much  impressed  with  the  idea  that  this  could  not  be  done  in  a 
case  at  law  ;  that  such  findings  were  like  a  special  verdict  by  a 
jury,  and  were  binding  like  the  verdict  of  a  jury.  And  I  so 
expressed  myself  in  the  cases  of  Meetze  v.  Railroad  Company^ 
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23  S,  a,  1,  and  Ghiffith  v.  Railroad  Company,  Ibid.,  37.  But 
I  was  overruled  by  my  bretheren,  the  majority  of  the  court ;  and 
though  I  am  not  entirely  convinced  that  I  was  in  error,  yet  I  am 
convinced  that  the  opinion  of  the  majority,  as  announced  in 
those  cases,  is  the  law  of  this  State  on  that  subject,  and  as  is  my 
duty,  1  cheerfully  yield  to  it,  and  shall  fully  concur  in  enforcing 
it  in  the  future.  Those  cases  are  authority  for  a  Circuit  Judge 
to  review  the  findings  of  fatt  by  a  master  or  referee  in  a  case  at 
law,  to  reverse  them,  and  to  substitute  findings  of  his  own,  and 
upon  such  findings  to  predicate  the  law.  The  Circuit  Judge  here 
has  done  nothing  more  than  this,  and  he  ¥^as  not  in  error  in  doing 
this. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  aflSrmed,  in  so  far  as  the  rights  of  the  plaintiffs  are 
concerned.  But  that  it  be  reversed  as  to  the  Mundy  defendants, 
said  defendants  not  having  excepted  to  the  master's  report,  which 
was  against  them,  and  binding  upon  them  in  the  absence  of 
exception. 

Petition  for  rehearing  was  filed  by  Graydon  4;  Graydon,  attor- 
neys for  E.  S.  F.  Giles,  alleging,  under  his  oath,  "that  he  was  the 
guardian  ad  litem  of  the  Mundy  children ;  that  the  report  of  the 
master  in  said  case  was  never  served  upon  him,  and  he  therefore 
had  no  opportunity  to  except  to  said  report ;  that  no  notice  of 
appeal  from  the  decree  of  Judge  Hudson  was  ever  served  upon 
him  as  guardian  ad  litem  for  said  infant  defendants,  as  will  appear 
by  the  printed  Brief  of  this  case  for  hearing  in  the  Supreme 
Court ;  that  he  did  not  know  that  said  case  was  pending  in  the 
Supreme  Court  until  after  the  opinion  in  the  case  was  filed/* 

It  should  be  stated  here  that  the  Brief  shows  that  the  answer 
of  the  infant  defendants  was  signed  only  by  the  guardian  ad  litems 
that  the  order  of  reference  was  granted  *'on  motion  of  Graydon 
&  Graydon,  plaintiffs*  attorneys,**  "the  attorneys  for  the  defend- 
ant, George  E.  Nickles,  consenting  ;**  the  exceptions  to  the  mas- 
ter's report  were  taken  "by  the  plaintiffs,'*  and  were  signed 
"Graydon  &  Graydon,  plaintiffs*  attorneys,**  and  were  served  on 
the  clerk,  the  master,  and  the  attorneys  for  George  E.  Nickles ; 
and  that  the  notice  of  appeal  from  Judge  Hudson's  decree  was 
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addressed  to  and  served  on  the  judge,  the  clerk,  and  "Graydoni 
Graydon,  plaintiffs'  attorneys.'* 

Upon  this  petition  the  following  order  was  endorsed  May  16, 
1887: 

Per  Curiam.  The  record  showing  that  this  action  wag 
brought  for  the  benefit  of  the  plaintiffs,  and  the  Mundy  children 
as  well,  all  of  whom  were  represented  by  Messrs.  Graydon  in  the 
court  below ;  and  it  appearing  that  notice  of  the  filing  of  the 
master's  report,  and  the  defendant's  exceptions  for  appeal  to  this 
court,  were  properly  served  on  Messrs  Graydon,  as  plaintiffs' 
attorneys,  this  included  the  Mundy  children.  There  is,  there- 
fore, no  ground  for  a  hearing.     The  petition  is  dismissed. 


FULLWOOD  V.  BLANDING. 


1.  Parol  testimony  is  admissible  to  show  that  an  assignment  in  writing  of 
a  bond  and  mortgage  was  intended  only  to  secure  the  assignee  from  the 
payment  of  a  debt,  then  in  suit,  which  might  be  made  a  charge  upon 
a  tract  of  land  that  day  purchased  by  the  assignee  from  the  assignor. 
Such  testimony  is  inadmissible  to  contradict,  alter,  or  vary  the  terms 
of  a  written  instrument,  but  may  be  introduced  to  explain  their  object 
and  intent. 

2.  Findings  of  fact  by  the  Circuit  Judge,  upon  written  testimony  submit- 
ted to  him,  approved. 

Before  Pressley,  J.,  Sumter,  February,  1886. 

This  was  an  action  by  W.  J.  Fullwood,  assignee,  to  recover 
from  W.  D.  Blanding,  as  administrator,  &c.,  the  balance  real- 
ized from  a  mortgage  of  H.  M.  Pringle,  after  payment  of  a  debt 
to  the  executor  of  Edward  A.  Fullwood.  The  complaint  alleged 
that  the  purpose  of  the  assignment  by  plaintiflF's  assignor  to 
defendant's  testatrix,  was  to  secure  said  testatrix  from  having  to 
pay  this  debt  to  protect  her  title  and  possession  to  a  tract  of  land 
purchased  by  her  from  the  assignor ;  and  that,  therefore,  this 
debt  being  paid,  the  surplus  belonged  to  plaintiff,  as  subsequent 
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assignee  of  the  mortgage.     The  terms  of  that  assignment  were 
as  follows : 

For  value  received  I,  James  A.  Full  wood,  of  Navarro  County, 
Texas,  have  assigned,  transferred,  and  set  over,  and  by  these 
presents  do  assign,  transfer,  and  set  over  to  my  daughter,  Martha 
L.  Brown,  wife  of  Abner  W.  Brown,  the  bond  of  Henrietta  M. 
Pringle  to  me,  in  the  penal  sum  of  ^1,900,  dated  30th  March, 
1869,  conditioned  to  pay  nine  hundred  and  twenty-five  dollars  on 
the  1st  January,  1870,  with  interest  from  date  at  the  rate  of 
twelve  per  cent.,  credited  on  6th  December,  1873,  with  sum  of 
$330.12. 

Also  the  mortgage  of  said  Henrietta  M.  Pringle  to  me  of  500 
acres  of  land  upon  Rocky  Bluff  Swamp,  dated  the  31st  March, 
1869,  recorded  in  register's  office,  Sumter  County,  book  S,  p. 
464  and  5. 

The  above  assignment  is  however  made,  and  said  bond  and 
mortgage  is  to  be  held  hereunder,  subject  to  the  order  which  has 
been  made,  and  any  decree  or  judgment  which  may  be  made,  in 
tbe  case  of  Edward  A.  Fullwood,  or  his  executor,  i'.  James  A. 
FuUwood,  administrator  of  estate  of  Peter  E.  Perritt,  and  others. 

Witness  my  hand  and  seal  this  23d  November,  1878. 

J.  A.  FULLWOOD.     [seal.] 

Signed,  sealed,  and  delivered  in  the  presence  of — 
H.  M.  Reames, 
C.  H.  Jones. 

All  other  matters  necessary  to  a  full  understanding  of  the 
case  are  stated  in  the  opinion. 

Messrs.  Haynsworth  ^  Cooper  and  J.  2>.  Blanding^  for  appel- 
lant. 

Mr,  Jos.  H.  Harle,  attorney  general,  contra. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  On  November  23,  A.  D.  1878, 
one  James  A.  Fullwood  conveyed  to  his  daughter,  Martha  L. 
Brown,  a  certain  tract  of  land  in  Sumter  County,  containing 
some  1,051  acres,  and  on  the  same  day  he  assigned  to  the  said 
Martha  a  certain  bond  of  Henrietta  M.  Pringle  in  the  penal  sum 
of  ^1,900,  conditioned  to  pay  $925,  with  interest  at  12  per  cent., 
credited  with  $330.12  December  6,  1373,  with  a  mortgage  on 
500  acres  of  land  to  secure  the  same.     At  the  time  of  the  execu- 
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tion  of  these  papers  an  action  had  been  brought  by  Edward  A. 
Fullwood  against  the  said  James  A.  FuUwood  and  others  for  an 
account  by  him  as  administrator  of  one  Peter  Perritt,  and  the 
tract  of  land  conveyed  to  Martha  was  declared  in  the  convey- 
ance to  be  taken  and  held  subject  to  the  order,  or  any  decree  or 
judgment,  which  might  be  made  in  the  case  of  the  said  Edward 
A.  Fullwood  against  James  A.  Fullwood,  as  administrator  of 
Peter  Perritt,  and  the  assignment  of  the  bond  and  mortgage  of 
Henrietta  Pringle  was  made  subject  to  the  same  provision.  The 
consideration  specified  in  the  conveyance  of  the  land  was  $500 ; 
the  assignment  was  for  "value  received."  The  warranty  in  the 
conveyance  was  against  James  A.  Fullwood  and  his  heirs  only. 
On  September  30, 1879,  Martha  Brown  compromised  the  Edward 
A.  Fullwood  action  at  $536.45,  which  sum  she  paid  in  full  of 
said  claim. 

On  June  2,  1885,  James  A.  Fiillwood  assigned  all  of  his  right, 
title,  and  interest  in  and  to  the  Henrietta  Pringle  bond  and  mort- 
gage to  the  plaintiff,  W.  James  Fullwood.  Martha  Brown  died 
in  1884,  leaving  a  will,  of  which  her  husband,  Abner  Brown, 
was  the  executor,  and  he  having  died,  the  defendant,  Blanding, 
became  the  administrator  with  the  will  annexed,  de  bonis  non^  of 
the  said  Martha.  The  action  below  was  instituted  by  the  plain- 
tiff, assignee,  to  recover  the  balance  of  the  Henrietta  Pringle 
bond,  after  deducting  the  sum  of  $536.45  paid  by  Martha  L. 
Brown  in  compromise  of  the  Edward  A.  Fullwood  claim  above,  the 
plaintiff  alleging  that  the  assignment  of  this  bond  and  mortgage 
was  only  to  secure  Martha  L.  Brown  the  tract  of  land  which  she 
had  purchased  from  her  father  against  the  said  Edward  A.  Full- 
wood  claim,  and  that  said  claim  having  been  settled  at  $536.45 
out  of  the  Henrietta  Pringle  bond,  the  balance  of  said  bond 
belonged  to  the  father,  who  had  transferred  the  same  to  the  plain- 
tiff. After  the  death  of  Mrs.  Brown,  the  defendant,  appellant, 
administrator,  &c.,  foreclosed  the  Henrietta  Pringle  mortgage, 
and  received  from  the  master  $1,500,  proceeds  of  sale  of  the 
mortgaged  premises. 

The  case  seems  to  have  been  heard  by  his  honor,  Judge  Press- 
ley,  upon  testimony  taken  by  the  master  and  reported  to  the  court, 
who  ordered  and  adjudged  that  the  defendant  should  pay  to  the 
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plaintiff,  or  his  attorney,  the  full  amount  of  the  proceeds  of  sale 
of  the  mortgaged  premises,  and  all  other  moneys  collected  by 
him  on  said  claim,  except  the  sum  of  $536.45,  with  interest 
thereon  from  September  30,  1879,  and  such  costs  and  fees  as  he 
may  have  paid  in  foreclosing  said  mortgage,  &c.  It  appears  that 
this  decree  was  founded  principally  upon  the  testimony  of  one 
Reams,  and  the  appeal  presents  to  this  court  two  questions 
applicable  to  this  testimony  :  First  That  his  honor  violated  the 
rule  of  law  which  excludes  parol  testimony,  intended  to  vary, 
alter,  &c.,  written  contracts  in  admitting  the  testimony  of  Reams. 
Second.  Even  if  this  testimony  was  admissible  on  the  theory 
that  it  was  not  intended  to  vary  or  contradict  the  assignment, 
but  was  simply  to  show  the  intent  of  the  parties  in  the  transfer 
of  the  bond  and  mortgage,  to  wit,  that  it  was  collateral  and  de- 
feasible, and  not  absolute,  yet  in  that  respect  it  was  wholly  insuf- 
ficient, it  not  being  clear  and  convincing,  as  required  by  the  law 
in  such  cases. 

The  conveyance  and  the  assignment  were  executed  in  the  oflSce 
of  Col.  James  D.  Blanding,  of  Sumter.  Mrs.  M.  L.  Brown  was 
not  present,  but  W.  A.  Brown  was,  and,  as  the  witness  under- 
stood, was  acting  as  the  agent  of  his  wife.  The  witness.  Reams, 
got  there  after  the  papers  had  all  been  drawn  up,  and  he  signed 
them  as  a  witness.  He  testified  (defendant  objecting)  that 
from  what  he  heard  James  A.  Fullwood  and  W.  A.  Brown  say 
daring  the  interview  and  conversation  which  took  place  after  the 
papers  had  been  delivered,  he  understood  that  if  Mrs.  Brown 
lost  the  land  by  the  pending  suit  of  Edward  A.  Fullwood,  she  was 
to  be  reimbursed  out  of  the  Henrietta  Pringle  bond  and  mort- 
gage the  9^00  which  she  gave  for  the  land,  and  although  he 
could  not  give  the  precise  language  used,  yet  ^Hhat  was  what  he 
understood  from  what  both  James  A.  Fullwood  and  W.  A.  Brown 
said  at  the  time.  He  remembered  that  something  was  said  about 
the  risk  of  losing  the  land,  and  Mr.  Fullwood  said.  You  have 
the  Pringle  bond  and  mortgage  as  security  for  the  $500 ;  did  not 
remember,  however,  whether  this  was  said  in  the  office  of  Col. 
Blanding,  or  after  they  had  left  it,  but  it  was  said  that  night 
before  Fullwood,  Brown,  and  himself  had  separated." 

It  is  well  established,  as  a  general  rule,  that  parol  testimony  is 
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inadmissible  to  contradict,  vary,  or  alter  a  written  instrument. 
It  is  not  necessary  to  refer  to  authority  to  sustain  this  proposition, 
because  it  is  familiar  doctrine  and  well  understood.  While,  how- 
ever, there  is  no  difficulty  in  recognizing  the  existence  of  this 
principle,  there  is,  and  has  been,  great  difficulty  in  its  application. 
And  the  question  involved  here  is,  not  as  to  the  rule,  but  has  it 
been  violated  ?  Was  the  testimony  of  Reams  introduced  for  the 
purpose  of  contradicting,  varying,  or  altering  the  assignment  of 
James  A.  Fullwood  to  his  daughter,  Mrs.  Brown,  or  was  that  its 
legitimate  effect?  If  so,  it  should  have  been  rejected  as  viola- 
tive of  the  rule  suggested.  If,  however,  its  purpose  was  simply 
to  explain  the  object  and  intent  of  the  assignment,  and  not  to 
contradict,  alter,  or  vary  its  terms,  then  the  rule  above  would 
not  exclude  it.  On  the  contrary,  such  testimony  would  be  ad- 
missible under  the  authority  of  that  other  equally  as  well  estab- 
lished doctrine,  that  parol  testimony  is  admissible  to  show  that  a 
conveyance  even  absolute  in  form  was  intended  by  the  parties  as 
an  indemnity,  or  collateral  security,  the  doctrine  which  allows  a 
deed  or  conveyance  of  land  absolute  and  unconditional  on  its  face 
to  be  shown  to  have  been  intended  as  a  mortgage.  1  Jones 
Mort,  §  333. 

Now,  what  was  the  purpose  of  the  testimony  here  ?  The  exe- 
cution of  the  assignment  was  admitted,  or,  at  least,  that  is  not  in 
dispute.  Its  terms  are  plain  and  unambiguous.  It  transferred 
unconditionally  the  Pringle  bond  and  mortgage  to  Mrs.  Brown, 
of  which  she  at  once  became  the  legal  owner  by  the  execution 
and  delivery  of  said  assignment.  Did  the  testimony  of  Reams 
contradict,  vary,  or  alter  these  terms,  or  the  legal  effect  of 
the  assignment?  We  think  not.  It  did  not  contradict  the 
assignment  by  denying  that  the  bond  and  mortgage  had  been 
transferred,  nor  did  it  add  other  conditions,  nor  did  it  alter  its 
terms,  or  change  its  character  in  any  way.  It  simply  explained 
its  purpose  and  object,  to  wit,  that  it  was  to  be  held  and  used  as 
an  indemnity  by  Mrs.  Brown  against  a  liability  to  which  her 
land  was  exposed.  The  assignment  was  intended  to  give  her  the 
means  of  protecting  herself,  and  this  was  accomplished  by  the 
simple  transfer  of  the  bond  and  mortgage,  without  specifying  in 
the  assignment  that  such  was  its  purpose.     And  if  such   was 
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really  the  purpose,  we  do  not  think  that  the  general  rule  above, 
which  no  doubt  excludes  parol  testimony  from  contradicting,  vary- 
ing, or  altering  a  written  paper,  would  be  in  the  way  of  its  being 
shown  by  evidence  outside  of  the  paper  itself. 

As  to  the  sufficiency  of  the  testimony.  There  is  no  doubt 
that  such  testimony  should  be  received  with  great  caution  and 
deliberately  considered,  but  having  been  admitted  its  force  and 
effect  is  with  the  tribunal  hearing  it,  and  in  a  case  at  law  nvould 
be  beyond  our  reach.  Wjiether  this  case  is  one  at  law  or  chan- 
cery, was  not  discussed  before  us.  The  testimony  seems  to  have 
been  taken  by  the  master  and  the  case  heard  thereon  by  the  judge, 
as  an  equity  cause,  but  it  was  upon  an  ordinary  money  demand, 
and  does  not  differ  greatly  from  an  ordinary  action  at  law  for 
money  had  and  received,  &c.,  and  in  that  view  the  finding  of  fact 
by  the  Circuit  Judge  could  not  be  reviewed  by  us.  But  suppos- 
ing it  to  be  a  case  in  chancery,  we  cannot  say  that  his  honor  erred 
in  his  conclusion  that  the  assignment  was  intended  by  the  parties 
as  collateral  security  to  Mrs.  Brown,  and,  therefore,  that  the  bal- 
ance of  the  Pringle  bond  and  mortgage,  after  satisfying  the 
Edward  A.  Fullwood  claim,  should  go  to  the  plaintiff,  &c. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


EX  PARTE  BENNETT. 


1.  Where  a  petition  for  the  condemnation  of  a  right  of  way  contains  a 
description  of  the  land  sought  to  be  condemned,  the  judge  of  the  Cir- 
cuit is  not  without  jurisdiction  to  impanel  a  jury  under  section  1551 
of  the  (General  Statutes,  because  that  such  description  is  inexact  and 
insufficient. 

2.  Where  the  charter  prescribes  that  the  railroad  shall  be  built  along  a 
certain  road,  and  the  petition  sets  forth  the  name  of  the  owner,  the 
county  in  which  the  land  is  situate,  and  the  length  and  width  of  the 
desired  right  of  way,  it  would  seem  that  such  description  was  sufficient. 

This  was  an  original  application  to  this  court  by  John  W. 
Bennett  for  a  writ  of  certiorari.     The  opinion  states  the  case. 
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Messrs.  Trenholm  ^  Rhett^  for  petitioner. 
Messrs,  Howell  ^  Murphy^  contra. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  This  is  an  application  to  this  court, 
in  the  exercise  of  its  original  jurisdiction,  for  a  writ  of  certiorarij 
directed  to  the  Court  of  Common  Pleas  for  Colleton  County, 
requiring  that  court  to  send  up  the  record  of  a  certain  case  there 
pending,  for  review  by  this  court.  The  affidavit  upon  which  the 
application  is  based,  states,  in  substance,  that  ^^The  Green  Pond, 
Walterboro  and  Branchville  Railway  Company"  instituted  a  pro- 
ceeding in  that  court  against  the  deponent,  under  sections  1550 
and  1551  of  the  General  Statutes,  for  the  purpose  of  acquiring 
a  right  of  way  over  the  lands  of  deponent ;  that  a  petition  was 
addressed  to  the  Hon.  A.  P.  Aldrich,  the  Judge  of  the  Circuit 
embracing  Colleton  County,  the  terms  of  which  will  be  more  par- 
ticularly hereinafter  stated,  asking  that  the  clerk  of  the  court  be 
required  to  impanel  a  jury  to  ascertain  the  compensation  which 
should  be  paid  for  such  right  of  way ;  that  in  conformity  with 
the  prayer  of  said  petition,  his  honor.  Judge  Aldrich,  granted  an 
order  directing  the  clerk  to  impanel  such  jury;  that  a  jury  was 
accordingly  organized,  and  they  having  failed  to  agree  upon  a 
verdict,  a  second  jury  was  impanelled,  who,  upon  view  of  the 
lands  of  deponent,  rendered  a  verdict  fixing  the  compensation 
which  said  railway  company  should  be  required  to  pay  to  depo- 
nent at  the  sum  of  three  hundred  dollars  ;  that  the  railway  com- 
pany appealed  from  said  verdict,  and  the  appeal  having  been 
heard  by  his  honor.  Judge  Witherspoon,  an  order  was  granted  by 
him,  setting  aside  said  verdict,  and  ordering  that  an  issue  be 
framed  and  submitted  to  a  jury,  to  determine  what  should  be  the 
amount  of  compensation  allowed  to  the  said  John  W.  Beonett 
for  the  right  of  way  through  his  lands,  condemned  and  taken  by 
said  railway  company ;  and  that  no  further  proceedings  had  been 
taken  in  the  cause.  The  applicant  claims  that  there  is  a  fatal 
jurisdictional  defect  in  the  whole  proceedings,  in  that  the  petition 
addressed  to  Judge  Aldrich,  by  which  the  proceedings  were  ini- 
tiated, fails  to  contain  any  description  of  the  lands  required  by 
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said  company,  and  that  without  such  description  there  is  no  juris- 
diction in  the  court  to  proceed  with  the  condemnation  of  said  land. 

The  act  upon  which  this  position  is  based  is  section  1551  of 
the  General  Statutes,  and  so  much  of  that  section  as  relates  to 
the  particular  question  under  consideration  reads  as  follows:  ^^If 
the  owner  of  said  lands  shall  signify  his  refusal  of  consent  to 
entry  upon  his  lands,  without  previous  compensation,  the  person 
or  corporation  requiring  such  right  of  way  shall  apply,  by  peti- 
tion, to  the  judge  of  the  Circuit  wherein  such  lands  are  situated, 
for  the  impanelling  of  a  jury,  to  ascertain  the  amount  which  shall 
be  paid  as  just  compensation  for  the  right  of  way  required,  in 
which  petition  shall  be  set  forth  a  description  of  the  lands,  the 
names  of  the  owners,  the  purposes  for  which  the  lands  are 
required,  and  such  other  facts  as  may  be  deemed  material/' 

Now,  assuming  for  the  purposes  of  this  inquiry  that  the 
absence  of  any  description  of  the  land  required  by  the  railway 
company  would  be  such  a  fatal  jurisdictional  defect  as  would  ren- 
der all  the  proceedings  heretofore  had  absolutely  null  and  void, 
let  us  first  inquire  whether  the  petition  does  fail  to  set  forth  *'a 
description  of  the  lands/'  Its  language  is  as  follows  :  ^Mst.  That 
the  said  company  is  desirous  of  constructing  a  railway  from 
Green  Pond  to  Walterboro,  both  in  the  county  and  State  afore- 
said, over  and  across  the  lands  of  John  W.  Bennett,  and,  in  pur- 
suance of  the  statute,  it  has  caused  a  notice  to  be  served  upon 
him  that  the  right  of  way  over  his  lands  was  required  for  such 
purpose.  2nd.  That  said  John  W.  Bennett  has  signified  his 
refusal  to  consent  to  entry  upon  his  lands  without  previous  com- 
pensation. 3rd.  That  the  said  company's  railway  will  extend 
about  three-fourths  of  a  mile  through  the  lands  of  the  said  Ben- 
nett, and  for  the  purposes  of  the  company  should  be  one  hun- 
dred feet  in  width."  Surely,  it  cannot  be  said  that  this  petition 
contains  no  description,  and  inasmuch  as  the  act  only  requires, 
as  a  condition  precedent  to  the  granting  of  an  order  for  the 
organization  of  a  jury  of  view,  that  the  petition  shall  set  forth 
"a  description  of  the  lands,"  it  is  quite  certain  that  where  the 
petition  does  set  forth  a  description  of  the  lands,  it  is  not  so 
fatally  defective  as  to  deprive  the  court  of  jurisdiction.  For  the 
act  does  not  require  that  the  petition  shall  set  forth  a  sufficient^ 


Digitized  by 


Google 


820  Ex  parte  Bennett. 


Opinion  of  the  Court.  [26  S.  C. 


or  an  exacts  description  of  the  lands,  but  simply  a  description; 
and  where,  as  in  this  case,  that  is  done,  whatever  other  objec- 
tions may  be  made  to  the  petition,  it  cannot  be  objected  to  on 
the  ground  of  a  want  of  jurisdiction.  If  the  description  set 
forth  in  the  petition  is  not  sufficiently  specific  to  enable  the  party 
to  understand  what  particular  land  is  required,  that  defect  may  be 
remedied  in  another  way,  but  not  by  a  plea  to  the  jurisdiction. 

Whether  the  description  in  this  particular  case  was  sufficient 
or  not,  we  are  not  called  upon  to  consider,  inasmuch  as  the  only 
question  presented  for  our  consideration  is  that  of  jurisdiction; 
but  we  may  add  that  the  applicant  does  not  seem  to  have  been 
misled  by  the  want  of  any  more  specific  description  than  that 
contained  in  the  petition,  as  he  seems  to  have  participated  in  the 
proceedings  without  objection  up  to  the  time  when  the  assessment 
of  the  jury  of  view  was  set  aside  by  the  court,  and  an  issue  was 
framed  and  ordered  to  be  submitted  to  a  jury  of  the  court  to 
ascertain  the  amount  of  compensation  to  which  he  was  justly 
entitled.  The  petition  informed  him  that  the  railway  company 
required  a  strip  of  his  land,  one  hundred  feet  wide  and  about 
three  fourths  of  a  mile  in  length,  for  the  construction  of  its  road 
between  Green  Pond  and  Walterboro,  and  the  charter  of  the 
company  (18  Stat^  168),  expressly  declared  to  be  a  public  act, 
and  of  which,  therefore,  every  one  was  bound  to  take  notice,  pre- 
scribed that  the  route  of  said  railway,  between  those  two  points, 
should  be  "along  the  present  mail  route,  and  over  the  road  known 
as  the  *new  road.'  *'  So  that  it  may  be  that  the  description  was 
quite  sufficient  for  all  practical  purposes.  But  however  that  may 
be,  we  have  only  to  determine  the  question  of  jurisdiction,  and 
we  think  it  quite  clear  that  there  was  no  jurisdictional  defect  of 
the  character  claimed  in  the  proceedings. 

The  judgment  of  this  court  is,  that  the  application  for  a  writ 
of  certiorari  should  be  refused,  and  it  is  so  ordered. 
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COOKE  V.  POOLE. 

1.  Costs  in  chancery  follow  the  event  of  the  action  "unless  otherwise 
ordered  by  the  court'' — which  means  the  court  that  heard  the  cause 
and  pronounced  the  final  judgment  therein  on  the  merits. 

2.  Where  a  Circuit  Judge  in  a  chancery  case  rendered  final  judgment  as 
to  certain  defendants  wholly  in  their  favor,  and  made  no  direction  as 
to  costs,  such  defendants  are  entitled  to  have  their  costs  taxed  against 
the  plaintiff;  and  a  succeeding  judge  can  make  no  order  to  the  contrary. 

3.  Items  in  the  taxation  of  costs  by  the  clerk,  not  excepted  to  nor  brought 
to  the  attention  of  the  Circuit  Court,  cannot  be  considered  in  this  court. 

Before  Witherspoon,  J.,  Greenville,  April,  1886. 

The  opinion  fully  states  the  case. 

Mr,   T.  H,  Oookey  for  appellant.    • 

Mr.   Geo.   Westmoreland^  contra. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  This  action  was  commenced  by  the 
plaintiflF  as  a  judgment  creditor  of  Seth  P.  Poole,  deceased,  to  set 
aside  certain  deeds  on  the  ground  of  fraud  as  to  the  creditors  of 
Seth  P.  Poole.  The  original  deed  was  from  Seth  P.  Poole  to 
Stephen  H.  Poole,  and  amongst  the  numerous  defendants  were 
embraced  not  only  the  heirs  at  law  of  Seth  P.  Poole,  but  also 
purchasers  either  directly  or  through  intermediate  conveyances 
from  Stephen  H.  Poole  of  portions  of  the  land  covered  by  the 
original  deed  from  Seth  P.  Poole  to  Stephen  H.  Poole,  and  also 
one  Mary  A.  Childress,  who  was  erroneously  supposed  to  be  in 
possession  of  a  portion  of  said  land.  Judge  Wallace,  who  heard 
the  case,  rendered  a  decree  that  the  said  original  deed  from  Seth 
P.  Poole  to  Stephen  H.  Poole  was  fraudulent  and  void  as  against 
creditors,  but  that  certain  of  the  defendants,  who  are  respondents 
in  the  present  appeal,  being  purchasers  for  valuable  considera- 
tion without  notice  of  the  fraud,  are  not  aflFected  thereby,  and 
that  Mary  A.  Childress,  who  is  also  a  respondent  in  this  appeal, 
could  not,  of  course,  be  disturbed  in  the  possession  of  her  land 
not  covered  by  the  fraudulent  deed. 

21 
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In  the  "Case"  as  prepared  for  the  present  appeal  we  find  it 
stated  that,  "For  a  better  understanding  of  the  case,  reference  is 
requested  to  the  Brief  on  the  original  appeal  herein,"  but  on 
referring  to  that  Brief  we  find  that  neither  the  report  of  the  mas- 
ter nor  the  decree  of  Judge  Wallace  appears  there  to  be  set  out 
in  full,  but  only  such  portions  thereof  as  related  to  the  point 
raised  by  that  appeal,  which  was  as  to  the  legality  of  the  assign- 
ments under  which  the  plaintiff  claimed  to  be  a  judgment  cre- 
ditor of  Seth  P.  Poole,  and  throws  no  light  upon  the  present 
controversy  between  the  parties.  For  the  scope  and  effect  of 
Judge  Wal1ace*s  decree  we  must  therefore  look  alone  to  the 
"Case"  as  prepared  for  the  present  appeal. 

It  seems  that  the  present  respondents,  claiming  that  the  decree 
of  Judge  Wallace  was  in  their  favor,  and  that  decree  containing 
no  specific  directions  as  to  costs,  proceeded  to  tax  their  costs 
before  the  clerk  against  the  plaintiff,  and  the  case  came  before 
Judge  Witherspoon  upon  exceptions  to  the  clerk's  authority  to 
make  such  taxation.  The  exceptions  to  the  clerk's  taxation  do 
not  appear  in  the  record,  except  as  they  are  stated  in  Judge 
Witherspoon's  decree,  as  follows :  "1.  Because,  being  an  equity 
cause,  the  court  should  direct  the  mode  of  said  taxation,  and  no 
order  having  been  made  in  that  behalf,  the  same  was  premature 
and  without  authority.  2.  Because  the  costs  of  said  defendants, 
if  allowed,  should  be  paid  out  of  the  fund  brought  into  court,  and 
not  by  the  plalistiff." 

The  Circuit-Judge,  after  thus  setting  out  the  exceptions  to  the 
clerk's  taxation,  proceeds  as  follows :  "It  is  not  alleged  in  the 
exceptions  that  the  cause  is  not  ended  as  to  the  defendants  in 
whose  favor  costs  have  been  taxed,  nor  do  the  grounds  of  excep- 
tion indicate*  any  error  as  to  the  items  of  costs  as  taxed  by  the 
clerk.  The  only  objection  made  is  a«  to  the  authority  of  the 
clerk  to  tax  the  costs,  this  being  a  suit  in  equity,  and  there  being 
no  order  made  with  reference  to  costs.  If  the  matter  of  costs  in 
this  case  were  still  left  to  the  discretion  of  the  court,  I  should 
regard  plaintiff's  second  exception  as  entitled  to  consideration. 
It  has  been  decided  that  costs  in  equity  cases  are  within  the  dis- 
cretion of  the  Circuit  Judge — referring  evidently  to  the  judge 
who  heard  the  cause,  and  who  could  thereby  be  enabled  properly 
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to  exercise  such  discretion.  When,  however,  as  in  this  case,  the 
Circuit  Judge  hearing  the  case  does  not  exercise  such  discretion 
by  directing,  in  his  decree,  how  the  costs  are  to  be  paid,  then, 
under  section  823  of  the  Code,  it  would  seem  that  the  costs  are 
to  be  allowed,  as  of  course,  as  in  a  legal  action,  accordingly  as 
the  action  may  terminate.  As  this  suit  in  equity  has  terminated 
in  favor  of  the  defendants,  in  whose  behalf  costs  have  been  taxed 
by  the  clerk,  I .  conclude  that  the  clerk  was  authorized  to  tax 
costs  in  favor  of  said  defendants.*'  He  therefore  rendered  judg- 
ment overruling  the  exceptions  and  confirming  the  taxation  of 
costs  made  by  the  clerk. 

From  this  judgment  plaintiff  appeals  upon  seven  grounds  set 
out  in  the  record.  The  first,  second,  and  third  grounds  substan- 
tially make  the  point  that  it  is  inequitable  that  the  plaintiff  should 
be  required  to  pay  the  costs  of  the  respondents,  who  were  neces- 
sary parties  to  the  action,  and  that  their  costs  should  be  paid  out 
of  the  fund  brought  into  court  by  the  successful  action  of  the 
plaintiff,  so  far  as  the  other  defendants  were  concerned.  The 
fourth  and  fifth  grounds  allege  errors  in  some  of  the  items  of 
costs  allowed  by  the  clerk.  The  sixth  and  seventh  impute  error 
to  the  Circuit  Judge  in  holding  that  he  had  no  discretion  in  the 
matter  of  these  costs. 

The  first  and  third  of  these  points,  embracing  the  first,  second, 
third,  sixth,  and  seventh  grounds  of  appeal,  may  be  considered 
together.  Under  section*  332  of  the  Code  of  1870,  which  pro- 
vided that,  "In  all  actions  where  there  are  several  defendants, 
not  united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all, 
the  court  may  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor,  or  any  of  them,"  it  might  well  have  been 
doubted  whether  these  respondents,  who  were  the  successful 
defendants  in  the  action,  would,  in  the  absence  of  any  provision 
to  that  effect  in  the  decree  of  Judge  Wallace,  have  been  entitled 
to  any  costs.  But  that  section  has  been  expressly  repealed  by 
the  10th  section  of  the  act  of  1880  (17  Stat.,  303),  and  now, 
while  there  are  other  acts  establishing  the  items  and  amounts  of 
costs,  the  only  provision  regulating  the  right  to  costs  in  all  civil 
actions,  either  legal  or  equitable,  is  that  contained  in  section  323 
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of  the  Code  of  1882.  By  that  section  it  is  declared  that  in  all 
actions,  except  cases  in  chancery,  costs  follow  the  event  of  the 
action,  and  that  the  same  rule  shall  be  applied  in  cases  of  chan« 
eery,  "unless  otherwise  ordered  by  the  court." 

This  undoubtedly  means  "the  court"  hearing  the  case,  as  held 
by  the  Circuit  Judge,  for  the  very  good  reason  suggested  by  him; 
and  not  that  any  subsequent  jadge,  to  whom  the  naked  question 
as  to  who  shall  pay  the  costs  may  be  submitted,  <and  who  has  not 
bad  the  benefit  of  hearing  the  case  upon  its  merits,  and  thus  been 
enabled  to  determine  whether  any  special  order  with  respect  to 
the  costs  should  be  made,  has  the  power  to  supplement  the  decree 
of  his  predecessor  by  adding  a  provision  as  to  who  shall  pay  the 
costs.  It  may  be  that  Judge  Wallace,  knowing  the  provisions  of 
section  323  of  the  Code,  and  knowing  that  unless  he  ordered 
otherwise  the  costs  of  these  respondents  would  fall  on  the  plain- 
tiff, might  have  seen  something  in  the  facts  of  the  case,  or  in  the 
conduct  of  the  plaintiff,  which  in  his  judgment  rendered  it  right 
and  proper  that  the  plaintiff  should  pay  these  costs ;  and  if  so, 
then  clearly  Judge  Witherspoon  had  no  right  to  review  and  reverse 
the  judgment  of  Judge  Wallace.  Of  course,  we  do  not  mean  to 
intimate  that  such  was  the  fact,  but  we  only  make  the  supposition 
as  an  illustration  of  the  propriety  of  the  view  adopted  by  Judge 
Witherspoon. 

It  seems  to  us  clear  that  the  question  as  to  who  should  pay  the 
costs  was  a  question  for  Judge  Wallace!  and  he,  by  omitting  to 
order  otherwise,  must  be  regarded  as  having  adjudged  that  the 
costs  should  follow  the  event  of  the  action.  If  his  decree  was,  in 
this  respect,  erroneous,  the  proper  remedy  was  by  appeal  to  this 
court,  for  certainly  his  successor  had  no  authority  to  correct  any 
error  in  such  decree.  As  is  said  by  Simpson,  C.  J.,  in  Covar  v. 
Sallat  (22  S.  C,  271),  "Costs  in  equity  cases  is  a  matter  for  the 
judge  pronouncing  the  decree,  and  this  court  rarely  disturbs  his 
order  in  that  respect" — citing  section  323  of  the  Code.  So  that 
whether  costs  in  an  equity  case  are  now  in  the  discretion  of  the 
court  (as  to  which  some  doubt  was  intimated  in  the  case  of  ScoU 
V.  Alexander^  23  S.  C,  126,  where  the  case  had  not  proceeded 
to  final  judgment  on  the  merits),  we  think  it  clear  that  where 
final  judgment  has  been  reached,  the  question  of  costs  is  for  the 
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judge  rendering  such  judgment,  and  that  no  subsequent  Circuit 
Judge  has  any  authority  cither  to  alter  or  supplement  such  judg- 
ment in  that  respect. 

The  cases  of  MiLse  v.  Peat/  {Dud.  Eq.^  236)  and  Chaplin  v. 
Jenkinn  (2  Stroh.  Eq,j  96),  having  arisen  under  the  former  prac- 
tice, are  not  strictly  in  point,  and  can  only  be  applied  by  analogy. 
But  we  think  an  examination  of  those  cases  will  show  that  even 
the  analogy  fails.  In  the  former  the  plaintiiF  set  up  two  claims 
against  the  defendant,  one  to  set  aside  certain  judgments  and  the 
other  to  set  aside  the  sale  of  certain  slaves.  The  Circuit  Chan- 
cellor refused  the  relief  demanded,  and  directed  that  each  party 
should  pay  his  own  costs.  Upon  appeal,  this  decree  was  reversed 
as  to  the  sale  of  the  slaves,  and  the  case  came  before  another 
chancellor  on  a  motion  to  require  the  defendant  to  pay  the  costs. 
This  motion  was  refused  upon  the  ground  that  the  original  decree 
had  directed  that  each  party  should  pay  his  own  costs,  and  that 
this  portion  of  the  decree  had  not  been  reversed.  Upon  appeal 
this  view  was  sustained.  In  delivering  the  opinion  of  the  court, 
Harper,  Ch.,  uses  the  following  language,  relied  on  by  appellant: 
**The  act  of  assembly,  providing  that  when  no  direction  is  given 
with  respect  to  costs  they  shall  follow  the  event  of  the  suit,  can 
only  be  held  to  apply  when  the  decree  is  wholly  in  favor  of  one 
or  the  other  party,  when,  on  one  side,  all  the  relief  is  given  which 
18  claimed,  or,  on  the  other,  the  bill  is  dismissed.'' 

The  words'  which  we  have  italicized  in  the  foregoing  quotation 
mark  the  distinction  between  that  case  and  the  one  now  before  the 
court.  There  the  decree  was  partially  in  favor  of  the  plaintiff  and 
partially  in  favor  of  the  defendant,  the  same  party — the  decree  was 
not  wholly  in  favor  of  either  of  the  parties  ;  while  here  the  decree 
was  wholly  in  favor  of  the  respondents,  and  hence  the  decision  in 
Muse  v.  Peap  does  not  apply  even  by  analogy.  It  is  true  that 
it  does  not  appear  whether  Judge  Wallace  formally  dismissed  the 
complaint  against  these  respondents  or  not,  as  his  decree  is  not 
set  oat  in  full  in  the  record ;  and  in-  the  argument,  it  is  alleged 
on  the  one  side,  and  denied  on  the  other,  that  the  complaint  was 
dismissed  as  to  the  respondents.  But,  however  that  may  be,  it 
is  quite  certain  that  the  decree  was  wholly  in  their  favor,  and  that 
the  plaintiff  was  denied  any  relief  whatever  as  against  them.    The 
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action,  therefore,  clearly  terminated  in  their  favor,  and  in  the 
absence  of  any  direction  to  the  contrary,  they  are  entitled  to 
recover  their  costs  from  the  plaintiff,  who  has  been  adjudged  to 
have  brought  a  groundless  claim  against  them. 

The  case  of  Chaplin  v.  Jenkins  seems  to  rest  entirely  on  the 
case  of  Muse  v.  Peay^  and  the  remarks  already  made  apply  to  it 
also.  This  view  which  we  have  adopted  seems  to  have  had  the 
sanction  of  the  former  Equity  Court  of  Appeals  in  ffigginbottom 
V.  Peyton  (4  Etch.  Eq,^  814),  where  Mrs.  Enicks,  who  had  suc- 
ceeded in  wholly  establishing  an  independent  claim,  was  allowed 
her  costs  in  the  absence  of  any  directions  to  the  contrary,  although 
the  cases  of  Muie  v.  Peay  and  Chaplin  v.  Jenkins  were  there 
distinctly  recognized. 

The  only  remaining  inquiry  is  as  to  the  second  point,  embraced 
by  the  fourth  and  fifth  grounds  of  appeal,  in  which  it  is  alleged 
that  there  was  error  in  certain  items  and  amounts  of  the  costs 
allowed  by  the  clerk.  This  matter  is  not  properly  before  us,  and 
cannot,  therefore,  be  considered.  It  not  only  does  not  appear 
that  there  was  any  exception  to  the  taxation  of  costs  by  the  clerk 
on  any  such  ground,  but  it  is  distinctly  stated  in  the  Circuit 
decree  that  there  were  no  such  exceptions.  Indeed,  it  is  conceded 
in  the  argument  of  the  counsel  for  appellant,  that  no  such  point 
was  presented  to  Judge  Witherspoon.  Now,  as  we  can  only  review 
the  judgment  of  Judge  Witherspoon,  and  as  he  made  no  ruling, 
and  could  not  properly  have  made  any,  upon  the  points  raised  by 
these  grounds  of  appeal,  as  the  case  was  presented  to  him,  it  is 
quite  clear  that  there  is  nothing  properly  before  us  which  would 
authorize  us  to  consider  the  questions  now  sought  to  be  raised  by 
these  grounds. 

The  case  of  Bradley  v.  Rodehperger  (6  S.  (7.,  290)  is  conclu- 
sive upon  this  point.  There  it  is  said :  "If  the  allowances  made 
by  the  clerk  for  costs  or  disbursements  are  objected  to  by  either 
party,  the  proper  practice  is  to  bring  the  matter  before  the  court 
on  motion  to  correct  such  allowances.  Not  until  such  a  motion 
is  heard  and  decided  is  a  question  of  that  nature  ripe  for  this 
court  to  pass  upon  it."  The  case  of  Dining^  Baker  ^  Co.  v. 
Foster*  (21  S.  (7.,  at  page  340)  is  relied  upon  as  authority  by  the 
appellant  for  this  court  to  review  directly  the  taxation  of  costs  by 
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the  clerk,  but  that  was  an  appeal  from  an  order  of  a  Circuit  Judge 
directing  an  erroneous  taxation  of  costs  by  the  clerk,  and  not  an 
appeal  from  a  taxation  of  costs  by  the  clerk.  And  in  that  very 
case,  on  the  same  page,  and  more  distinctly  on  the  next  page,  the 
authority  of  the  case  of  Bradley  v.  Rodehperger  was  distinctly 
recognized,  and  it  is  there  declared  that  ^'we  could  not  inquire 
into  the  correctness  of  the  taxation  of  costs,  there  having  been  no 
motion  below  to  correct  such  taxation." 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


VERNER  V.  SULLIVAN. 


1.  An  attorney  at  law,  employed  as  assistant  counsel  in  a  cause,  argued 
it  on  Circuit,  and  prepared  an  argument  for  the  hearing  on  appeal, 
and  gave  this  argument  to  the  attorney  of  record.  He  then  asked  for 
a  payment,  which  being  refused,  he  brought  action  for  his  fee.  Held, 
that  the  plaintiff  had  not  abandoned  the  cause,  and  that  a  motion  for 
non-suit  was  properly  refused. 

2.  An  attorney,  not  employed  by  special  contract  for  an  entire  case,  who 
abandons  the  case  without  detriment  to  his  client,  may  recover  on  a 
quantum  meruit  for  the  services  actually  rendered. 

3.  In  this  case  there  was  no  entire  contract,  and  the  plaintiff  was  entitled 
to  recover. 

Before  Witherspoon,  J.,  Greenville,  April,  1888. 

This  was  an  action  commenced  by  James  H.  Whitner,  and 
after  his  death  continued  by  D.  P.  Verner,  his  administrator, 
against  Hewlett  Sullivan.     The  opinion  states  the  case. 

Messrs.  Perry  ^  Perry  ^  Hey  ward  and  J.  A.  Mooney^  for 
appellant. 

Mr.  C.  M.  Furmany  contra. 

March  19, 1887.    The  opinion  of  the  court  was  delivered  by 
M&.    Justice    McIver.      This   was  an  action  brought  to 
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recover  compensation  for  professional  services,  as  a  lawyer, 
alleged  to  have  been  rendered  to  the  defendant,  at  his  request,  by 
the  late  James  H.  Whitner.  It  appears  from  the  testimony  that 
the  defendant  had,  through  his  counsel,  Messrs.  Perry  &  Perry, 
instituted  an  action  against  the  Sullivan  Manufacturing  Company, 
and  that  about  a  year  after  that  action  had  been  commenced,  the 
servijces  of  Mr.  Whitner  were  engaged  by  the  present  defendant 
as  assistant  counsel  in  the  case.  The  testimony  tends  to  shovr 
that  the  case  involved  interesting  and  novel  questions  of  law, 
which  were  stoutly  litigated,  both  in  the  Circuit  and  the  Supreme 
Court.  There  was  no  testimony  tending  to  show  that  there  was 
any  special  contract  between  the  parties,  either  verbally  or  in 
writing,  and  the  claim  of  the  plaintiff  was  based  wholly  on  a 
quantum  meruit  The  fact  that  the  services  were  rendered,  and 
that  their  value  was  at  least  as  much,  if  not  more  than  the 
amount  allowed  by  the  jury,  was  abundantly  shown  by  the  testi- 
mony. 

At  the  close  of  the  testimony  on  behalf  of  the  plaintiff,  the 
counsel  for  defendant  moved  for  a  non  suit,  upon  the  ground 
^'that  the  plaintiff  having  left  the  employment  of  the  defendant 
before  the  cause  in  which  he  was  engaged  had  been  brought  to  a 
close,  he  could  not  recover."  This  motion  was  refused,  the  Cir- 
cuit Judge  saying :  "I  see  no  ground  for  a  non-suit.  There  is  no 
proof  of  his  making  an  entire  contract  with  the  man,  and  he  was 
of  counsel."  The  jury  having  rendered  a  verdict  for  the  plain- 
tiff, the  defendant  appeals  :  ^^Because,  it  is  submitted,  that  inas- 
much as  it  appeared  from  the  testimony  that  the  plaintiff  had 
abandoned  the  cause  in  which  he  was  employed  before  said  caase 
was  concluded,  he  was  not  entitled  to  recover,  and  the  motion  f»r 
non-suit  should  have  been  granted." 

It  seems  to  us  that  the  main  fact,  to  wit,  that  the  plaintiff  had 
abandoned  the  cause,  upon  which  this  appeal  rests,  does  not 
appear  in  the  record.  The  principal,  if  not  the  only,  testimony 
on  that  subject,  comes  from  Mr.  Whitner,  who  said,  in  answer  to 
the  allegation  of  the  defendant  that  he  had  abandoned  the  cause: 
^'No,  sir ;  I  was  merely  of  counsel,  and  the  case  w^as  6nished 
practically,  but  there  was  a  little  accounting  to  be  done,  which 
any  school-boy  could  have  done,  and  I  wrote  Mr.  Sullivan  that  the 
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case  had  been  heard,  and  he  must  pay  me  something  for  it."  It 
is  true,  that  on  the  cross-examination  Mr.  Whitner  did  say  that 
he  brought  this  action  before  the  case  was  argued  the  last  time  in 
the  Supreme  Court,  but  it  appeared  from  another  part  of  his  tes- 
timony that  he  had  prepared  a  written  argument  for  the  Supreme 
Court  and  furnished  it  to  Mr.  Perry,  who  was  counsel  of  record. 
This  testimony  does  not  show  that  Mr.  Whitner  had  abandoned 
the  cause,  certainly  not  so  clearly  as  to  warrant  a  motion  for 
non  suit.  Mr.  Whitner  was  merely  assistant  counsel,  and  after 
having  twice  argued  the  case  in  the  Circuit  Court,  and  prepared 
a  written  argument  for  the  Supreme  Court,  it  could  scarcely  be 
said  that  he  had  abandoned  the  case,  when  it  was  practically 
finished,  and  nothing  remained  to  be  done,  except  ^'a  little 
accounting,"  which  the  counsel  of  record  were  abundantly  able 
to  attend  to,  and  in  which  they  probably  did  not  need  or  desire 
the  assistance  of  Mr.  Whitner. 

But  even  assuming  that  Mr.  Whitner,  at  some  stage  of  the 
cause,  did  abandon  the  case,  we  do  not  think  that  would  necessa- 
rily defeat  his  right  to  recovery  under  the  facts  of  the  case.  It 
does  not  appear  that  there  was  any  special  contract  between  the 
parties  whereby  Mr.  Whitner  undertook  to  represent  the  defendant 
throughout  the  whole  case,  nor  is  the  action  based  upon  such 
special  contract.  On  the  contrary,  it  is  based  solely  on  a  quan- 
tum meruitt  and  is  fully  sustained  by  the  testimony.  It  may  be 
that  if  there  had  been  a  special  contract  whereby  Mr.  Whitner 
had  agreed  to  serve  the  defendant  as  his  counsel  throughout  the 
case  for  a  stipulated  sum,  that  he  could  not  recover  such  sum,  or 
any  part  thereof,  until  he  had  fully  performed  his  part  of  the 
contract.  But  even  in  such  a  case  the  contract  may  be  termi- 
nated by  the  conduct  of  the  parties,  in  which  case  the  employee 
would  have  the  right  to  recover  on  a  quantum  meruit  the  value 
of  the  services  which  he  had  actually  rendered  to  his  employers. 
See  Watts  v.  Todd,  1  McMull,  26 ;  Bi/rd  v.  Boyd,  4  McCord, 
246.  So,  too,  if  an  attorney  employed  in  a  cause,  even  without 
a  special  contract,  should  abandon  the  case  under  circumstances 
that  worked  detriment  to  his  client,  the  damages  thereby  occa- 
Bioned  may  be  a  proper  element  to  be  considered  in  determining 
the  right  of  the  attorney  to  recover  on  a  quantum  meruit.     But 
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nothing  of  the  kind  appears  in  this  case,  and  therefore  we  need 
not  enter  into  any  consideration  of  what  would  be  the  rale  in 
such  a  supposed  case. 

The  case  of  Clendinen  v.  Black  (2  Bail.j  488),  relied  on  by 
counsel  for  appellant,  is  not  in  point.  In  that  case  the  action  was 
on  a  note  given  as  a  fee  to  Mr.  Clendinen  for  defending  a  case  in 
equity,  and  he  having  died  before  the  case  terminated  in  an  action 
on  the  note  by  his  administratrix,  it  was  held  that  she  could  only 
recover  such  a  proportion  of  the  note  as  the  value  of  the  services 
actually  rendered  bore  to  the  value  of  the  whole  services  repre- 
sented by  the  amount  of  the  note.  So  that  it  is  quite  clear  that 
the  point  decided  in  that  case  has  no  bearing  on  the  question  now 
under  consideration,  It  is  true  that  O'Neall,  J.,  in  delivering 
the  opinion,  does  make  the  remark  in  passing  that  if  the  de- 
ceased^had  in  his  life-time  abandoned  his  client*s  cause,  he  could 
not  have  recovered  on  the  note — a  diccum  which,  when  properly 
qualified,  we  are  not  disposed  to  dispute.  For  if  the  note  be 
regarded  as  the  evidence  of  a  special  contract  whereby  the  attor- 
ney undertook  the  defence  of  the  case  for  the  amount  specified  in 
the  note,  he  could  not,  of  course,  recover  on  the  note  if  he  aban- 
doned the  cause ;  because  that  is  nothing  more  than  saying  that 
a  person  cannot  recover  upon  a  special  contract  without  showing 
that  he  has  fully  performed  his  part  of  the  contract.  The  case 
is  likened  by  Judge  O'Neall  to  a  contract  of  hiring,  and  Bacot  v. 
Parnell  (2  Bail.y  424)  is  referred  to,  where  the  same  judge  says: 
^'A  contract  of  hiring  is  generally  an  entire  contract ;  but  still 
there  are  cases  in  which  an  apportionment  is  allowed.  One  of 
the  most  common  cases  is  that  of  an  overseer.  In  the  case  of 
Byrd  v.  Boyd  (4  McCord^  246)  the  rule  was  established  that  in 
cases  of  this  class  it  might  always  be  fairly  left  to  the  discretion 
of  a  jury,  where  one  of  the  parties  had  put  an  end  to  the  con- 
tract, to  say  whether  the  entire  sum  agreed  to  be  paid,  a  part  of 
it,  or  none  should  be  paid."  So  that  it  seems  that  even  where 
the  contract  is  entire,  it  does  not  necessarily  follow,  in  every  case, 
that  a  party  may  not  recover  in  proportion  to  the  value  of  the 
services  actually  rendered. 

Be  that  as  it  may,  however,  we  see  no  evidence  of  any  entire 
contract  in  this  case.    Mr.  Whitner  was  simply  employed  as  assist- 
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ant  counsel,  without  any  special  contract  as  to  the  amount  or 
value  of  the  services  required,  and  so  far  as  appears  from  the 
testimony,  he  seems  to  have  rendered  the  services  usually  ex- 
pected of  such  counsel,  and  was  clearly  entitled  to  recover  the 
value  of  such  services. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


EX  PARTE  KNOBELOCH,  IN  RE  WILBUR  v.  SMITH. 

1.  The  provision  in  section  1826  of  the  General  Statutes,  that  "no  pro- 
perty shall  be  seized  under  a  distress  warrant  for  rent,  except  such  as 
belongs  to  the  tenant  in  his  own  right,^'  applies  as  well  to  property 
found  on  the  demised  premises  as  to  that  which  has  been  removed 
away. 

2.  After  condition  of  a  chattel  mortgage  is  broken,  the  landlord  cannot 
distrain  the  mortgaged  property  for  rent  due  by  his  tenant,  the  mort- 
gagor 5  because  such  property  does  not  then  belong  to  the  tenant  in 
his  own  right,  but  to  the  mortgagee. 

Before  Wallace,  J.,  Charleston,  March,  1886. 

This  appeal  involved  the  question  whether  a  landlord  could 
distrain  on  the  demised  premises  for  rent  in  arrear,  personal  pro- 
perty embraced  in  a  chattel  mortgage,  then  past  due.  The  rent 
distrained  for  was  all  in  arrears  when  the  chattel  mortgage  was 
executed,  and  the  mortgage  was  made  to  F.  J.  Smith,  as  trustee 
for  certain  creditors  therein  named.  Other  matters  are  stated  in 
the  opinion. 

Me%9r%.  G.  M.  Trenholm  and  Bryan  ^  Bryan,  for  appellant. 

Meisrs.  J.  E.  Burke  and  Mitchell  ^  Smith,  contra. 

March  19,  1887.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.      In   September,   1884,   William 
Knobeloch,  as  executor,  leased  to  one  William  McComb  two 
stores  in  Meeting  street,  Charleston,  at  the  yearly  rent  of  $1,300, 
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payable  monthly.  There  was  some  delay  in  collecting  the  rent, 
and  in  April,  1885,  the  sum  of  $650  was  due  for  rent  in  arrear. 
On  April  8,  1885,  the  said  McGomb  executed  a  mortgage  of  the 
stock  of  goods  in  the  leased  stores  to  F.  J.  Smith,  trustee,  for  the 
purpose  of  securing  certain  promissory  notes  which  he  had  given; 
and  a  few  days  thereafter,  viz.,  on  April  11,  the  said  Smith,  ns 
mortgagee,  claiming  that  the  condition  of  the  mortgage  was 
broken,  entered  upon  the  premises,  and  took  possession  of  the 
goods,  the  mortgaged  property,  and  advertised  it  for  sale,  but  did 
not  remove  it  from  the  premises.  On  April  22,  1885,  Knobe- 
loch,  the  landlord,  issued  his  distress  warrant  in  writing  and  under 
seal,  but  without  affidavit,  to  one  E.  F.  Schachte,  his  agent,  who 
was  not  a  sworn  constable  or  other  official,  who  levied  a  distress 
upon  the  stock  of  goods  still  in  the  stores,  and  finding  that  F.  J. 
Smith  claimed  to  be  in  legal  possession,  he  merely  remained  in  a 
sort  of  joint  possession  with  Smithes  employees. 

Soon  after,  other  creditors  of  McComb  instituted  an  action, 
Theodore  A,  Wilbur  v.  Frederick  J.  Smithy  et  al.j  to  set  aside 
the  mortgage  as  being  fraudulent  and  void,  and  really  an  assign- 
ment giving  preferences  in  violation  of  section  2014  of  the  Gen- 
eral Statutes.  The  mortgagee,  Smith,  answered,  denying  the 
allegations,  and  Knobeloch  presented  his  claim  for  rent  under  his 
distress  warrant  as  stated.  An  order  of  court  was  taken  that  the 
mortgagee  should  sell  the  property,  the  rights  of  all  parties  to  be 
transferred  to  the  fund ;  and  then  that  action  was  compromised 
and  discontinued,  leaving  in  the  court  money  sufficient  to  pay  the 
claim  of  Knobeloch  for  rent,  if  it  should  be  established. 

The  claim  was  presented  and  argued  before  Judge  Wallace, 
who  disallowed  it ;  and  Knobeloch,  the  landlord,  appeals  upon 
the  grounds  following :  ''I.  Because  it  was  error  in  the  presiding 
judge  to  dismiss  the  petition  of  appellant.  II.  Because  his  hon- 
or erred  in  not  holding  that  the  distress  levied  was  lawful  and 
valid.  III.  Because  his  honor  erred  in  not  holding  that  the 
stock  of  goods  mentioned  in  the  petition,  upon  which  the  distress 
was  levied,  was,  while  on  the  premises  of  the  landlord,  subject  to 
such  levy,  and  that  a  lien  in  fstvor  of  the  petitioner  was  by  said 
levy  created  prior  in  rank  to  that  of  the  mortgagee.  FV.  Be- 
cause his  honor  erred  in  not  decreeing  that  the  petitioner,  appel- 
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lant,  had,  under  the  facts  of  the  case,  a  lien  for  rent  on  the  stock 
of  goods,  and  in  not  decreeing  that  the  said  petitioner,  appellant, 
be  paid  the  amount  of  said  rent  and  costs  out  of  the  proceeds  of 
sale  of  the  stock  of  goods,*'  &c. 

The  main  question  in  the  case  is,  whether,  under  our  law,  the 
stock  of  goods  in  .the  possession  of  Smith,  the  mortgagee,  after 
condition  of  the  mortgage  broken,  although  still  remaining  on 
the  demised  premises,  was,  on  April  22,  1885,  liable  to  be  dis- 
trained by  the  landlord  for  rent  in  arrear.  We  derived  our  law 
of  distress  for  rent  from  England,  where  rent  for  the  use  and 
occupation  of  land  is  a  highly  favored  claim.  It  is  manifest  that 
the  whole  law  upon  the  subject  was  framed  in  the  interest  of  the 
landlord.  The  right  is  nowhere  expressly  given  by  statute,  but 
it  comes  from  the  common  law,  which  allowed  the  landlord,  with- 
out the  sanction  of  legal  process,  to  issue  his  own  warrant  of  dis- 
tress, and  deliver  it  to  his  bailiff,  with  authority  to  summarily 
seize  all  the  goods  and  chattels,  with  certain  known  exceptions, 
which  could  be  found  on  the  demised  premises,  whether  they 
belonged  to  the  tenant  or  a  stranger.  This  great  power  was 
defined,  protected,  and  enlarged  by  certain  statutory  provisions, 
and  notably  by  a  statute  '^for  the  better  security  of  rents,  and  to 
prevent  frauds  committed  by  tenants,"  which  was  made  of  force 
in  this  State  (2  IStat,^  547),  and  generally  known  as  the  statute 
of  Anne,  which,  among  other  things,  provided  that  if  the  tenant 
fraudulently  removed  his  goods  from  the  premises  to  escape  dis- 
tress, the  landlord,  within  five  days,  might  follow  and  seize  them 
under  his  warrant ;  "provided  that  nothing  within  this  act  con- 
tained shall  extend  or  be  construed  to  extend  to  empower  such 
lessor  or  landlord  to  take  or  seize  any  goods  or  chattels  as  a  dis- 
tress for  arrears  of  rent,  which  shall  be  sold  6ona  ^(2^  and  for  a 
valuable  consideration  before  such  seizure  made." 

For  a  period,  no  part  of  the  law  of  distress  was  of  force  in  this 
State,  having  been  repealed  by  the  sweeping  words  of  section  20 
of  the  attachment  act  of  1868,  which  declared  that  "distress  for 
non-payment  of  rent  as  heretofore  existing  is  abolished.''  14 
Stat,^  106.  But  in  June,  1877,  the  law  of  distress  was  re-enact- 
ed in  terms  well-nigh  as  sweeping  and  general  as  those  of  the 
repeal,  viz.,  "That  the  first  ten  words  of  section  20  of  an  *act  to 
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regulate  attachments/  approved  September  4,  1868,  be  stricken 
out,  and  the  rights  and  remedies  in  such  oases,  existing  before 
the  passage  of  said  act,  are  hereby  restored."  16  St^zty  265. 
The  effect  of  this  was  to  bring  back  the  law  as  it  stood  in  1868. 
Moblei/  V.  Dent,  10  S.  C,  474. 

In  1878  a  more  formal  act  was  passed:  *'To  restore  the  remedy 
of  distress  for  rent,**  which  not  only  repeated  the  repealing  act  of 
1877,  but  went  further,  and  affirmatively  declared  as  follows: 
**And  the  said  act,  entitled  'an  act  for  the  better  security  of  rents 
and  to  prevent  frauds  committed  by  tenants'  (Anne)  is  hereby 
re-enacted  and  made  of  force  in  this  State.  Provided,  that  no 
property  shall  be  seized  under  a  distress  warrant  for  rent  except 
such  as  belongs  to  the  tenant  in  his  own  right.*'  16  Stat.,  511. 
In  1882  the  general  statutes  expressly  re-enacted  the  provisions 
of  the  aforesaid  statute  of  Anne — setti|ig  them  out  in  full  in  sec- 
tions 1824  and  1825,  and  then  folIo\^  section  1826,  in  these 
words :  ''Nothing  herein  contained  shall  e^^tend,  or  be  constmed 
to  extend,  to  empower  such  lessor  or  landlord  to  take  or  seize  any 
goods  or  chattels  as  a  distress  for  arrears  of  rent  which  shall  be 
sold  bona  fide  and  for  a  valuable  consideration  before  such  seiz- 
ure made ;  and  no  property  shall  be  seized  under  a  distress  war- 
rant for  renty  except  such  as  belongs  to  the  tenant  in  his  own 
right:' 

In  this  state  of  the  law,  it  is  strongly  urged  for  the  appellant 
that  the  above  section  of  the  general  statutes  (1826),  having  in  it 
the  very  words  of  the  proviso  to  the  statute  of  Anne,  must  be  con- 
strued to  be  nothing  more  than  a  proviso  to  that  statute,  and  as 
that  deals  alone  with  property  removed  from  the  premises,  the 
proviso  must  also  be  limited  to  property  so  removed,  and.  does  not 
apply  to  that  which  remained  on  the  premises.  This  is  most  cer- 
tainly a  new  view,  and  we  must  say  an  ingenious  one.  It  is  tme 
the  important  words  of  section  1826,  General  Statutes,  down,  to 
those  italicized  as  quoted  above,  and  ending  with  the  Words, 
^'seizure  made,*'  are  identical  with  those  of  the  proviso  o&  the 
statute  of  Anne,  and  doubtless  the  draftsman  had  the  proiijiso 
before  him  when  he  framed  that  section.  It  cannot,  howev^, 
escape  observation,  that  the  provision  is  neither  stated  as  a  proi- 
viso,  nor  makes  any  reference  whatever  to  that  statute,  but  ap*\ 
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pears  as  part  of  a  distinct  and  independent  section  of  the  general 
statutes  of  the  State. 

But,  passing  that,  under  the  construction  contended  for,  what 
becomes  of  the  remaining  part  of  the  section  which  is  in  italics  ? 
It  is  argued  that  inasmuch  as  it  was  placed  in  the  same  section 
with  the  proviso  of  the  statute  of  Anne,  it  must  be  considered  as 
only  an  amendment  of  that  proviso,  and  must  therefore  relate 
only  to  such  property  as  was  removed  from  the  premises.     We 
cannot  accept  that  construction.     The  provision  in  question  was 
never  any  part  of  the  statute  of  Anne.     It  is  true  that  it  first 
appeared  as  a  proviso  in  the  act  of  1878,  which,  among  other 
things,  repeated  the  re-enactment  of  the  statute  of  Anne,  already 
made  of  force  in  1877  ;  but  we  do  not  think  that  it  was  intended 
to  be  merely  a  proviso  to  that  statute.     In  the  first  place,  the 
terms  of  that  statute  were  not  set  out,  but  it  was  made  of  force 
by  a  general  declaration  to  that  effect ;  and  then  the  statute  of 
Anne,  then  being  declared  of  force,  contained  within  itself  the 
proviso  we  have  just  considered,  in  reference  to  a  bona  fide  sale 
of  the  goods  removed,  and  consequently  there  was  no  need  of  a 
second  proviso,  protecting  such  property  as  did  "not  belong  to 
the  tenant  in  his  own  right."     The  property  of  a  stranger  was 
in  danger  of  its  being  seized  only  when  on  the  premises,  and 
when  removed  needed  no  protection.     Besides,  the  provision  en- 
acted in   1878,  and  formally  repeated  in  the  general  statutes  of 
1882,  is  in  positive  terms  clear  and  absolutely  unlimited :  *'And 
no  property  shall  be  seized  under  a  distress  warrant  for  such 
(arrears)  except  such  as  belongs  to  the  defendant  in  his  own 
right."     We  cannot  doubt  that  this  provision,  so  solemnly  enact- 
ed and  re-enacted,  and  so  general  in  its  terms,  was  intended  to 
be  a  distinct  and  independent  provision  of  law,  embracing  all 
chattels  whether  removed  or  still  remaining  on  the  premises. 
Such  has  been  taken  to  be  the  proper  construction  by  this  court 
in  several  cases.     See  Wallace  v.  Johnson^  17  S,  (7.,  456,  and 
Sullivan  v.  Ullison,  20  id.,  481. 

The  next  question  is,  whether  the  stock  of  goods,  when  it  was 

.      seized  under  the  distress  warrant  on  April  22,  1885,  did,  in  the 

1     sense  of  the  act,  "belong"  to  McComb,  the  tenant,  in  his  own 

right.     In  considering  this  subject  we  are  obliged  to  assume  that 
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the  mortgage  was  bona  fide  and  valid;  for  the  proceeding  which 
sought  to  set  it  aside  as  fraudulent  and  void  was  discontinued. 
What,  then,  was  the  intention  of  the  words,  "except  such  as 
belongs  to  the  tenant  in  his  own  right"  ?  Was  it  only  to  nega- 
tive the  right  of  distress  as  to  the  property  of  a  stranger  which 
happened  to  be  on  the  premises,  or  to  include  that  which  had 
belonged  to  the  tenant,  and  he  had  transferred  before  levy  of  the 
distress  ?  The  terms  are  very  broad,  as  it  would  seem,  negati?* 
ing  the  right  generally  and  making  its  allowance  exceptional— 
that  is,  as  we  understand,  in  case  it  appears  affirmatively  that  the 
property  "belongs"  to  the  tenant.  One  of  the  provisions  of  the 
statute  of  Anne,  so  often  referred  to,  is  that  if  there  is  a  judg- 
ment against  the  tenant,  the  sheriff  may  not  take  in  execution 
goods  on  the  premises  without  paying  to  the  landlord  one  year's 
rent,  if  so  much  be  due ;  and  it  would  seem,  in  reason  and  by 
analogy,  that  the  landlord  should  be  protected  to  the  same  extent 
against  the  mere  lien  of  a  mortgage.  But  in  reference  to  a  mort- 
gage of  personal  property,  the  relation  of  the  parties  is  very 
much  changed  as  soon  as  the  condition  is  broken  and  the  mort- 
gagee takes  possession.  The  title  to  the  property  itself  is  then 
changed,  and,  as  we  suppose,  can  no  longer  be  said  to  "belong  * 
to  the  mortgagor.  As  stated  in  the  case  of  Ree^e  v.  Lyon^  20 
S,  C,  20 :  "There  can  be  no  doubt  that  upon  breach  of  the  con- 
dition of  a  mortgage  of  personal  property  the  legal  title  to  the 
property  mortgaged  becomes  vested  in  the  mortgagee."  Wolf 
V.  0' Parrel,  1  Tr.  Con.  iJ.,  151  (3  Brev.,  68),  and  Tre^eoU  v. 
Smythy  1  McCord  Ch.^  486.  See,  also,  Spriggs  v.  Camp^  2 
Speer,  181 ;  Bellune  v.  Wallace,  2  Rich.,  84. 

The  case  of  Trescott  v.  Smyth,  supra,  was,  like  this,  in  refer- 
erence  to  the  ownership  of  property  seized  under  a  distress  war- 
rant. The  act  of  1799  (7  Stat.,  485)  provided  as  follows  :  that 
"No  slave  shall  be  liable  to  be  distrained,  or  shall  at  any  time  be 
distrained,  for  house  rent,  or  any  other  rent,  unless  such  slave 
shall  belong  to  such  person  as  may  be  lawfully  liable  to  or  charge- 
able with  such  rent,"  &c.  John  Smith,  a  tenant,  was  in  arrears 
for  rent,  and  his  landlord  distrained  a  negro  woman,  Molly,  who 
was  on  the  premises,  but  was  under  mortgage  to  one  Grimke.  It 
was  held  that  Molly,  being  mortgaged,  and  the  condition  of  the 
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mortgage  broken,  did  not  in  the  sense  of  the  act  ^'belong"  to  the 
tenant,  mortgagor,  and  therefore  was  not  liable  to  be  distrained 
for  rent  due  by  him.  In  delivering  the  opinion  of  the  court, 
Judge  Colcock  said  :  ^^The  court  unanimously  concur  with  the 
presiding  chancellor,  that  the  negro  was  not  liable  for  the  dis- 
tress for  rent.  The  case  is  certainly  within  the  spirit,  if  not  the 
letter,  of  the  act  of  1799,  which  was  intended  to  restrain  the 
rigor  of  the  common  law  upon  this  subject.  The  act  declares  that 
no  slave  shall  be  distrained,  or  shall  at  any  time  be  distrained 
for  house  rent,  or  any  other  rent,  unless  such  slave  shall  bona 
fide  belong  to  such  person  as  may  be  lawfully  liable  to,  or  charge- 
able with,  the  rent.  Now,  it  cannot  be  said  that  this  negro  was 
bona  fide  the  property  of  Mr.  Smith  ;  she  was  mortgaged  to  Mr. 
Grimke.  The  time  of  payment  had  been  passed  for  years.  The 
only  interest,  then,  which  Mr.  Smith  could  have  in  her  was  an 
equitable  interest,  which  certainly  was  not  a  subject  of  distress," 
&C.  As  we  interpret  it,  the  present  law  goes  further  in  mitiga- 
tion of  the  rigor  of  the  common  law  than  did  the  act  of  1790, 
and  protects  all  property  from  distress  for  rent,  unless  it  "belongs** 
to  the  tenant  in  his  own  right.  It  seems  to  us  that  this  case  is 
conclusive  of  the  one  before  the  court. 

From  the  view  taken  by  the  court  it  will  not  be  necessary  to 
go  into  the  points  made  as  to  the  alleged  irregularities  and  defects 
of  the  distress  warrant. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


SALINAS  &  SON  v.  ELLIS. 


After  a  mortgage  of  land  was  past  due  and  before  action  brought,  the 
mortgagor  made  tender,  to  the  attorney  of  the  mortgagee,  of  the 
amount  due,  which,  under  instructions  from  the  mortgagee,  was  re- 
fused because  it  did  not  include  another  distinct  debt,  due  by  the  mort- 
gagor, but  not  covered  by  the  mortgage.  Heldj  that  the  lien  of  the 
mortgage  was  discharged. 
There  was  no  proof  that  the  tender  was  made  on  the  condition  of 


Digitized  by 


Google 


838  Salinas  &  Son  v.  Ellis. 


Circuit  Decree.  [26  S.  C. 


entry  of  satisfaction,  but  if  so,  such  a  condition  would  have  been  a 
legal  right,  and  would  not  have  vitiated  the  tender. 
3.  The  mortgagor  having  failed  afterwards  to  make  his  tender  good  on 
the  offer  of  the  mortgagee  to  accept  it,  and  having  failed  to  bring  the 
amount  into  court,  the  tender  so  made,  while  it  discharged  the  lien  of 
the  mortgage,  did  not  prevent  a  judgment  for  the  full  debt 

Before  Witherspoon,  J.,  Abbeville,  February,  1886. 

Upon  the  case,  as  stated  in  the  opinion,  the  master,  to  whom 
all  the  issues  had  been  referred,  reported  the  following  conclu- 
sions : 

I  find  as  matters  of  fact :  1.  That  the  note  for  $150  is  not 
secured  by  the  mortgage.  2.  That  J.  C.  Ellis  and  G.  W.  Con- 
nor made  a  conditional  tender  of  the  amount  of  the  mortgage  to 
Mr.  Gary,  the  attorney  for  Salinas.  3.  That  said  attorney  was 
not  authorized  to  receive  payment  of  the  mortgage  debt,  unless 
the  note  for  $150  was  also  paid.  4.  That  said  tender  has  not 
been  kept  good  by  the  defendant,  and  the  money  is  not  brought 
into  court.  5.  That  the  amount  due  on  the  note  is  $170.  6. 
That  the  amount  due  on  the  mortgage  debt  is  $1261.05.  As 
conclusions  of  law  :  1.  That  the  alleged  tender  was  insufficient. 
2.  That  plaintiffs  are  entitled  to  judgment  of  foreclosure,  with 
interest  and  costs.  3.  That  plaintiffs  are  entitled  to  judgment 
for  the  amount  of  the  note,  with  interest. 

Upon  exceptions  to  this  report,  the  case  came  before  the  Cir- 
cuit Court,  and  the  following  decree  was  rendered  : 

Plaintiffs  and  defendant  each  except  to  the  master*s  report, 
alleging  error  in  the  master*s  findings,  both  as  to  matters  of  law 
and  fact.  The  first,  second,  third,  fourth,  and  fifth  finding  of 
fact  by  the  master  are  approved,  and  plaintiffs'  and  defendant's 
exceptions  thereto  are  overruled. 

Plaintiffs'  fifth  and  sixth  exceptions  allege  that  the  master 
erred  in  not  allowing  plaintiffs  interest  on  the  mortgage  debt 
found  to  be  due  February  1,  1885,  and  in  not  allowing  interest 
on  the  liquidated  damages  found  to  be  due  February  1,  1885. 
This  was  the  date  fixed  by  the  defendant  for  the  payment  of  the 
amount  secured  by  the  mortgage,  and  the  liquidated  debt  then 
became  due.     Plaintiffs  are  entitled  to  interest  on  said  amounts, 
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due  February  1,  1885.  The  plaintiffs'  fifth  and  sixth  exceptions 
are  sustained,  and  the  master's  report  to  that  extent  is  hereby 
modified. 

It  appeared  that  the  defendant,  Ellis,  owed  one  G.  W.  Connor, 
and  being  unable  to  pay  him,  proposed  to  sell  Connor  the  pro- 
perty, covered  by  plaintiffs'  mortgage,  at  a  price  sufficient  to  include 
both  the  defendant's  mortgage  debt  and  the  debt  due  Connor. 
On  April  29,  1885,  Ellis  and  Connor  went  to  the  office  of  E.  B. 
Gary,  plaintiffs'  attorney.  Ellis  stated  that  he  had  come  with 
the  money  to  pay  plaintiffs'  mortgage  debt.  Gary  stated  that  he 
could  not  receive  it  unless  the  $150  note  was  included.  At 
Ellis's  request  a  telegram  was  sent  by  Gary  to  plaintiffs  at  Charles- 
ton, who  instructed  Gary  not  to  settle  unless  the  ?150  note  was 
included.  Ellis  did  not  produce  the  money  or  inform  Gary  that 
he  would  contend  that  the  offer  and  refusal  discharged  the  lien 
of  plaintiffs'  mortgage.  It  also  appeared  that  Connor  was  to 
advance  most  of  the  money  for  Ellis.  It  is  not  contended  that 
the  defendant,  Ellis,  ever  made  good  the  alleged  tender  by  de- 
positing the  money  in  court.  It  appears  that  since  the  alleged 
tender  was  made  Connor  has  declined  to  have  anything  more  to 
do  in  the  premises,  and  that  at  the  reference  before  the  master  a 
demand  was  made  upon  the  defendant,  Ellis,  to  pay  the  amount 
alleged  to  have  been  tendered,  and  that  he  failed  to  pay  it. 

The  defendant,  Ellis,  in  his  third,  fourth,  fifth,  seventh,  and 
eighth  exceptions  to  the  master's  report,  in  substance  alleges  that 
the  master  erred  in  failing  to  find  that  the  defendant's  tender  was 
sufficient  to  discharge  the  lien  of  plaintiffs'  mortgage,  as  well  as 
to  stop  interest  and  debar  plaintiffs  from  recovery  of  costs  in  this 
action.  The  offer  by  the  defendant  to  pay  plaintiffs*  mortgage 
debt  was  after  breach  of  the  condition  of  the  mortgage. 

It  was  earnestly  contended  by  the  defendant's  counsel  that  the 
offer  by  defendant  to  pay  plaintiffs'  mortgage  debt  had  the  effect 
to  discharge  the  lien  of  plaintiffs'  mortgage,  the  same  as  payment, 
and  that  plaintiffs  could  now  only  look  to  the  personal  responsi- 
bility of  defendant  for  his  mortgage  debt.  In  support  of  this 
position  defendant's  counsel  cited  2  Jones  Mort,,  §  893,  and  the 
authorities  referred  to  in  the  note  to  said  section.  It  is  stated  in 
this  section  that  "the  rule  in  New  York  and  Michigan,  however, 
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is,  that  a  tender  of  the  amount  due  on  the  mortgage  after  the  day 
fixed  for  payment,  is  a  discharge  of  the  lien  just  as  much  as 
payment.  ♦  *  *  Xo  have  this  effect  it  is  not  necessary  even 
that  the  money  should  be  brought  into  court,  or  that  it  shoold 
be  shown  that  the  tender  has  ever  since  been  kept  good."  In 
the  note  to  the  section  the  author,  Jones,  says :  '*The  history  of 
this  doctrine  in  New  York  shows  considerable  shifting  back  and 
forth  before  it  finally  became  settled  law  by  the  decision  in  Kort- 
right  v.  Cady,  21  K  T.,  343.  *  *  *  The  tendency  since 
that  time  had  been  to  restrict  and  limit  the  doctrine  rather  than 
to  extend  it." 

As  these  are  held  to  be  necessary  allegations,  they  must  be 
proven  before  they  can  avail  as  a  defence.  All  of  the  authorities 
hold  that  a  mortgagor  can  discharge  the  lien  of  a  mortgage  by  a 
lawful  tender  of  the  mortgage  debt,  even  after  breach  of  condi- 
tion. This  is  upon  the  ground  that,  having  complied  with  the 
condition  of  the  mortgage,  the  land  reverts  to  the  mortgagor 
under  the  terms  of  the  mortgage.  But  all  of  the  authorities  that 
I  have  been  enabled  to  examine,  except  those  cited  by  Mr.  Jones 
and  relied  upon  by  defendant's  counsel,  hold  that  a  tender  can 
only  have  the  effect  to  discharge  the  lien  of  a  mortgage  when  the 
same  is  made  good  by  the  willingness  and  ability  of  the  party  to 
pay  after  the  tender,  or  by  a  deposit  in  court  of  the  amount  ten- 
dered. It  is  also  held  that  the  tender  must  be  of  this  character 
to  stop  interest  and  costs.  To  allow  the  mere  offering  to  pay  by 
the  mortgagor,  as  in  this  case,  to  discharge  the  lien  of  plaintifls* 
mortgage,  and  thereby  possibly  discharge  the  mortgagor  from 
paying  his  debt,  it  seems  to  me,  would  be  opposed  to  every  prin- 
ciple of  equity  and  justice. 

I  conclude  that  defendant's  offer  to  pay  plaintiffs'  debt, 
secured  by  mortgage,  was  not  a  lawful  tender,  and  could  not  have 
the  effect  either  to  discharge  the  lien  of  the  mortgage  or  to  stop 
interest,  or  to  debar  plaintiffs  their  costs  in  this  action.  In  this 
view  the  master's  first  and  second  conclusions  as  to  matters  of  law 
must  be  sustained,  and  it  will  not  be  necessary  to  consider  any  of 
plaintiffs'  or  defendant's  other  exceptions,  except  so  far  as  defen- 
dant's exceptions  relate  to  plaintiffs'  right  to  judgment  against 
defendant  in  this  action  for  the  amount  reported  due  on  defend- 
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ant's  note  for  J150,  found  not  to  be  secured  by  tbe  mortgage.  * 
*  *  I  concur  with  the  master,  and  do  not  think  that  the  com- 
plaint should  be  dismissed  as  to  the  note.     *     *     * 

From  this  decree  defendant  appealed  upon  the  exceptions  stated 
in  the  opinion. 

Mr.  M.  L,  Bonhaniy  jr.^  for  appellant,  cited  2  JoncB  Mort.y 
§§  893-901;  20  S.  (7.,  17;  16  Id,,  427;  21  iV^.  T.,  343;  55 
N.  r.,  314;  9Mieh.,  10;  12  Id.,  270;  13  Id.,  303;  Gen. 
Stat,  §§  1791,  1792.' 

Mr.  Eugene  B.  Gary,  contra,  cited  2  Pars,  Cont.,  640;  Jones 
Mort.,  §§  896,  893,  note,  899;  17  S.  C,  334;  2  Greenl.  Eoid., 
§  600;  ZAm.  Rep.,  256;  23  Id.,  668;  29  Id.,  37;  20  S.  C, 
34;  15  Id.,  487  ;  2  Jones  Mort,  §1450. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  Jesse  C.  Ellis  being  indebted  to  A. 
J.  Salinas  &  Son,  merchants,  of  Charleston,  obtained  from  them 
further  advances  in  February,  1884,  to  the  amount  of  ^00, 
which  was  added  to  the  previous  indebtedness,  and  he  agreed  to 
pay  the  aggregate  amount  on  or  before  February,  1885,  and  also 
to  ship  125  bales  of  cotton,  or,  in  case  of  failure,  to  pay  $1.50 
per  bale  as  liquidated  damages,  &c.  In  order  to  secure  this 
aggregate  indebtedness,  the  said  Ellis  executed  a  mortgage  of 
two  lots  in  the  town  of  Hodges,  and  two-thirds  interest  in  a  race- 
horse called  "Messenger."  In  April,  1884,  Ellis  applied  by 
letter  to  the  plaintiffs  for  an  additional  advance  of  $150,  propos- 
ing to  give  his  note,  to  be  paid  with  the  first  cotton  he  should 
ship  in  the  fall.  The  plaintiffs  agreed  to  this  and  advanced  the 
money,  taking  his  note  May  1,  1384,  payable  October  15  fol- 
lowing. 

In  April,  1885,  the  papers,  including  the  agreement,  mortgage, 
and  the  note  for  $150,  were  all  sent  to  E.  B.  Gary,  Esq.,  for  col- 
lection, who  notified  Ellis  ;  and  he,  in  company  with  Mr.  Con- 
nor, went  to  the  office  of  Mr.  Gary  and  asked  to  see  the  papers. 
Ellis  said  he  had  the  money  with  him  to  pay  the  mortgage,  but 
Mr.  Gary  would  not  take  it  unless  he  paid  the  $150  note  ;  said 
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"he  could  not  accept  it,  and  there  was  no  use  talking  about  it." 
Ellis  insisted  on  his  telegraphing  to  i  Salinas,  which  he  did — 
'*Ellis  wishes  to  pay  only  the  mortgage  debt.  Shall  I  receive  it?" 
to  which  reply  came,  '*Do  not  settle  with  J.  C.  Ellis  unless  he 
pays  account  in  full.     A.  J.  Salinas  &  Son.*' 

Afterwards  this  action  was  instituted  to  foreclose  the  mortgage, 
including  the  $150  note  as  a  part  of  the  mortgage  debt.  The  de- 
fendant denied  that  the  note  of  April,  1884,  was  a  part  of  the  mort- 
gage debt  of  the  February  previous,  and  insisted  tliat  his  tender 
of  the  mortgage  debt  proper  discharged  the  lien  of  the  mortgage. 
The  issues  were  referred  to  the  master,  J.  C.  Klugh,  Esq.,  and 
on  the  occasion  of  the  first  reference  held  under  the  order,  Mr. 
Gary,  the  attorney  for  Salinas  &  Son,  asked  that  additional  tes- 
timony might  be  taken,  and  that  being  granted,  he  was  sworn 
and  testified  as  follows :  "About  half  an  hour  ago  I  demanded  of 
Mr.  Ellis  the  amount  tendered  by  him  to  me  as  attorney  for  A.  J. 
Salinas  &  Son,  in  satisfaction  of  the  mortgage  debt  on  April  29, 
and  he  refused  to  turn  over  the  money,  I  stating  that  I  would 
accept  the  same  in  payment  of  the  mortgage.  *  '*'  *  I  am 
willing  to  accept  the  payment  of  the  mortgage  after  deducting 
the  amount  realized  from  the  sale  of  the  horse,  and  pay  the  costs 
that  have  accrued  up  to  this  time,*'  &c. 

The  master  found,  as  matter  of  fact,  that  there  was  no  agree- 
ment that  the  $150  should  be  covered  and  secured  by  the  mort- 
gage, but  the  plaintiffs  were  entitled  to  simple  judgment  upon 
the  same.     And  as  to  the  alleged  tender  he  reported  as  follows : 
"Ellis  stated  that  he  had  come  with  the  money  to  pay  the  mort- 
gage debt;     Mr.   Gary  refused  to  receive  it  unless  the  whole 
account,  including  the  $150  note,  was  paid,  saying  such  were  his 
orders.     At  Ellis's  request  a  telegram  was  sent  to  Salinas  asking 
him  for  instructions,  to  which  a  reply  was  received  confirming 
previous  instructions  to  the  attorney.     It  does  not  appear  that 
Ellis  renewed  his  tender  after  the  receipt  of  this  telegram,  nor 
that  he  made  known  his  purpose  of  insisting  that  the  lien  of  the 
mortgage  was  discharged  by  the  tender  and  refusal.     The  testi- 
mony of  the  defendant  shows  that  he  has  not  held  himself  in 
readiness  to  pay  the  debt.     The  money  is  not  brought  into  court, 
and  the  defendant  is  not  now  able  to  pay  it.     *     *     *     I  do 
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not  think  there  was  a  valid  tender  in  this  case.  It  was  made  to 
an  attorney,  whose  authority  he  knew  to  be  limited ;  the  defend- 
ant's money  was  not  produced  in  court,  but  was  in  the  hands  of 
a  third  party,  who  was  manifestly  willing  to  pay  it  only  on  con- 
sideration that  the  mortgage  be  cancelled,  so  that  Ellis  might  con- 
vey to  him  an  unencumbered  title.  This  the  plaintiffs  properly 
declined  to  do  under  the  circumstances.  There  was  a  dispute 
between  them  and  the  defendant  as  to  the  terms  on  which  the 
$150  was  advanced.  They  were  surely  entitled  to  have  that 
matter  settled  before  surrendering  any  right  which  they  honestly 
thought  they  possessed,  as  they  would  have  done  by  cancelling 
the  mortgage.  The  tender  being  conditional  is,  by .  all  the 
authorities,  insufiScient,"  &c. 

Both  sides  excepted  to  this  report — the  plaintiffs  principally 
on  the  ground  that  the  master  erred  in  finding  as  matter  of  fact 
that  the  note  for  $150  was  not  secured  by  the  mortgage ;  and  the 
defendant  mainly  on  the  ground  that  the  master  erred  in  holding 
as  matter  of  law  that  the  tender  was  not  legal,  for  the  reasons 
assigned,  that  it  was  made  to  their  attorney,  and  not  to  the 
plaintiffs  themselves,  that  it  was  not  continued  by  keeping  the 
money  in  court,  and  was  conditional.  After  argument  the  Cir- 
cuit Judge  confirmed  the  report  on  the  points  indicated,  and  ren- 
dered a  simple  judgment  on  the  ?150  note  as  not  covered  by  the 
mortgage,  but  a  judgment  of  foreclosure  on  the  mortgage  debt 
proper. 

From  this  decree  the  defendant  appeals  to  this  court  upon  the 
following  grounds :  "I.  Because  it  was  error  to  hold  that  the 
tender  made  by  the  defendant  was  conditional.  II.  Because  it 
was  error  to  hold  that  the  tender  made  by  the  defendant  was  not 
sufficient  to  discharge  the  lien  of  the  plaintiffs'  mortgage.  III. 
Because  it  was  error  to  hold  that  it  was  necessary  to  make  the 
tender  good  by  a  willingness  thereafter  to  pay,  or  by  depositing 
the  money  in  court.  IV.  Because  it  was  error  to  hold  that  the 
plaintiffs  are  entitled  to  judgment  of  foreclosure  and  to  judgment 
for  the  $150  note,  not  included  in  the  mortgage.'* 

The  master  found  that  there  was  no  agreement  that  the  $150 
note  should  be  covered  by  the  mortgage.  That  finding  was  con- 
curred in  by  the  Circuit  Judge,  and  there  is  no  appeal  upon  that 
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point,  so  that  the  fact  must  be  regarded  as  established.  As  there 
was  no  agreement  to  bring  the  note  under  the,mortgage  already 
in  existence,  and  as  the  doctrine  of  ^'tacking'*  does  not  prevail 
in  this  State,  it  follows  that  the  note  for  $150  was  nothing  more 
than  an  independent  demand,  and  can  in  no  way  affect  the  ques- 
tion as  to  the  mortgage  and  the  alleged  tender  of  the  mortgage 
debt  proper. 

Then,  without  any  reference  to  that  note,  was  there  a  legal  ten- 
der of  the  mortgage  debt  proper  ?  A  tender  is  defined  to  be  "an 
offer  by  a  debtor  to  his  creditor  of  the  amount  of  the  debt.  The 
offer  must  be  in  lawful  money,  which  must  be  actually  produced 
to  the  creditor,  unless  by  words  or  acts  he  waives  production,  and 
the  offer  must  be  definite  and  unconditional."  2  B,  ^  L.  Dict^^ 
title  **Tender.*'  Were  the  terms  of  this  definition  complied  with 
in  this  case  ?  It  seems  that  no  objection  was  made  to  the  money 
tendered,  either  as  to  its  amount  or  character.  We  think  there 
is  nothing  in  the  suggestion  that  the  tender  was  made  to  the 
attorney,  and  not  to  the  plaintiffs  themselves.  The  attorney  was  in 
possession  of  the  papers,  representing  the  plaintiffs,  with  authority 
to  collect.  He  was  under  instructions  and  properly  obeyed 
them.  He  telegraphed  and  received  an  answer  confirming  pre- 
vious instructions.  The  refusal  to  receive  the  money  was  really 
not  the  act  of  the  attorney,  but  that  of  the  plaintiffs  themselves, 
as  much  so  as  if  they  had  been  personally  present.  It  would  never 
do  to  allow  a  plaintiff*  to  employ  an  attorney,  giving  him  strict  in- 
structions how  to  act,  and  then  escape  the  consequences  of  the  act 
because  not  done  by  himself.  "A  personal  tender  may  be  ex- 
cused, when  the  mortgagee  has  shown  by  his  conduct  or  declara- 
tions that  he  means  to  avoid  a  tender.*'     2  Jones  Mart,  §  897. 

Nor  can  we  see  that  there  was  anything  conditional  in  the  ten- 
der. If  it  is  supposed  that  it  was  conditional  for  the  reason  that 
Ellis  or  Connor  (upon  payment  of  the  mortgage  debt)  would 
have  required  the  entry  of  satisfaction  on  the  mortgage,  the 
answer  is  twofold — that  such  condition  was  not  proved,  and  if  it 
had  been,  it  would  have  been  legal,  right,  and  proper,  and  the 
plaintiffs  could  not  excuse  themselves  on  the  ground  that  '*there 
was  a  dispute  between  them  and  their  debtor,  whether  the  $150 
note  was  covered  by  the  mortgage.*'     It  now  appears  conclusive- 
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\y  that  that  note  had  no  connection  with  the  mortgage  debt. 
Besides,  the  only  reason  assigned  for  refusing  to  receive  the  mort- 
gage debt,  was  the  refusal  of  Ellis  to  pay  the  $150  note,  and  that 
necessarily  limited  the  plaintiffs  to  that  objection  alone.  *'When 
a  tender  of  a  sum,  admitted  by  the  creditor  to  be  the  amount 
then  due,  is  refused  solely  because  the  time  for  payment  had 
expired,  all  other  objections  to  the  sufficiency  of  the  tender  are 
thereby  waived."  Wood  v.  Babby  16  S.  (7.,  427.  It  seems  to 
us  the  tender  was  not  conditional,  but  regular  and  legal. 

Then,  what  was  the  effect  of  the  tender  ?  It  seems  that  when 
the  proceeding  was  instituted  to  foreclose  the  mortgage,  the  defen- 
dant did  not  make  good  the  tender  or  follow  it  up  by  bringing 
into  court  the  money  which  had  been  tendered  and  refused ;  and 
as  that  was  not  done,  the  plaintiffs  insist  that  the  mere  tender 
and  refusal  must  go  for  nothing.  But  the  defendant  claims, 
that  while  it  did  not  satisfy  the  debt*  upon  which  there  may  be 
judgment,  it  had  at  least  the  effect  of  discharging  the  lien  of  the 
mortgage,  the  mere  security  and  accessory  of  the  debt.  There  is 
undoubtedly  a  difference  between  a  mere  tender,  and  the  pay- 
ment of  money  into  court.  As  it  was  expressed  in  Black  v. 
BoiBy  14  S.  (7.,  278 :  "The  payment  of  money  into  court  under 
order  is  certainly  more  than  a  simple  tender.  A  tender  is  an 
offer  to  pay  by  the  debtor  before  suit,  and  cannot  be  made  after 
suit  brought.  It  is  purely  ex  parte.  If  it  is  not  accepted,  the 
debtor  must  retain  his  money,  and  if  established  on  plea,  the 
only  effect  is  to  stop  interest  thenceforward  on  the  amount  ten- 
dered. But  a  payment  into  court  is  different.  It  is  not  exparte^ 
but  done  by  order  of  the  court.  The  money  paid  in  is  for  the 
plaintiff,  and  the  possession  of  it  cannot  be  resumed  by  the  debtor. 
In  the  further  prosecution  of  the  case,  that  much  is  stricken  from 
the  record,  whether  the  plaintiff  takes  out  the  money  or  not.*' 
See  Walker  v.  Walker,  17  S.  C,  334. 

This  as  to  the  debt  itself.  But  suppose  there  is  a  mortgage  of 
real  estate  to  secure  the  debt,  does  a  tender  (although  not  brought 
into  court)  have  any  effect  upon  the  lien  of  that  mortgage,  and 
if  80,  what?  The  general  rule  in  reference  to  sureties  is,  that 
"if  the  principal,  after  the  debt  is  due,  offers  to  pay  it  and  ten- 
ders the  amount  to  the  creditor,  and  the  creditor  refuses  to 
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receive  it,  the  surety  is  discharged.  One  of  the  grounds  upon 
which  this  rule  is  founded  is,  that  the  transaction  amounts  to  the 
payment  of  the  debt  and  a  new  loan  to  the  principal.**  Brandt 
Sur.^  §  295,  and  authorities  in  note.  It  is  also  settled  that  "pro- 
perty mortgaged  by  one  for  the  debt  of  another,  occupies  the  posi- 
tion of  a  surety.*'  Ibid.y^  21,  But  whether  this  rule  applies 
when  the  mortgage  is  that  of  the  debtor,  given  to  secure  his  own 
debt,  is  a  point  upon  which  the  courts  of  the  country  have  not 
been  in  entire  accord,  notably  those  of  the  States  of  New  York 
and  Michigan  maintaining  one  view,  and  those  of  New  Jersey 
another.  Or  rather,  we  should  say  that  this  difference  exists  upon 
the  single  point  as  to  the  effect  of  a  tender,  after  the  debt  has 
become  due  and  the  condition  of  the  mortgage  broken ;  for  as  we 
understand  it,  all  the  authorities  agree  that  even  at  common  law, 
where  the  legal  title  is  in  the  mortgagee,  the  effect  of  a  tender  **at 
the  law  day,**  was  to  satisfy  the  condition  of  the  mortgage  as 
fully  as  if  payment  had  been  made  and  the  estate  re- vested  in  the 
mortgagor.     Jones  Mort.y  §  891,  and  authorities  in  note. 

As  the  question  is  really  reduced  to  the  time  at  which  the  ten- 
der is  made — whether  it  must  be  the  day  on  which  the  debt  falls 
due  and  the  condition  of  the  mortgage  is  broken,  or  may  be  at 
any  time  afterwards  before  action   brought — it  is  very  obvious 
that  the  question  must  be  greatly  affected  by  the  character  given 
to  a  mortgage  of  land  in  the  different  States.     In  those  States 
where  the  old  common  law  mortgage  is  still  retained,  giving  to 
the  mortgagee  an  estate  on  condition,  to  become  absolute  upon 
the  breach  of  that  condition  by  nonpayment  at  the  day  named, 
we  can  well  understand  how  the  courts  would  have,  as  a  logical 
consequence,  to  hold  that,  in  order  to  have  the  effect  of  discharg- 
ing the  mortgage,  a  tender  must  be  made  punctually  at  the  hour 
of  the  day  named.     But  we  must  confess  that  where,  as  in  this 
State,  the  mortgage  is  a  mere  security  for  the  debt,  and  the 
legal  title  remains  in  the  mortgagor,  precisely  the  same  after  as 
before  the  debt  is  due,  we  cannot  understand  why  a  tender  after 
it  becomes  due  but  before  suit,  should  not  have  the  same  effect 
as  if  it  had  been  made  "at  the  law  day.'*    It  strikes  us  that  in  all 
the  States  where  the  mortgage  of  real  estate  is  a  mere  security 
for  the  debt,  this,  upon  principle,  should  be  the  ruling.     But, 


Digitized  by 


Qoo^<^ 


Salinas  &  Son  v.  Ellis.  347 


Rbp.]  November  Term,  1886. 


without  reopening  the  argument  upon  the  subject,  see  Kortright 
V.  Cady^  21  N.  F.,  343,  reversing  several  previous  cases  in  that 
State ;  Moynahan  v.  Moore^  9  Mich.^  9,  and  other  authorities 
cited  in  note  to  2  Jones  Mort,^  §  893. 

It  was  said  at  the  bar  that  the  precise  point  involved  had  never 
been  ruled  in  this  State.  It  is  true,  Reese  v.  Lyon  (20  S,  O.y 
20)  was  the  case  of  a  chattel  mortgage,  in  which,  after  condition 
broken,  the  title  is  in  the  mortgagee,  as  in  a  mortgage  of  real 
estate  at  common  law.  As  we  have  endeavored  to  show  our  mort- 
gage of  land  is  diflFerent,  being  a  mere  security  and  the  title 
remaining  in  the  mortgagor  until  sale.  But  in  Lynch  v.  Han- 
cock (14  S.  G.J  86),  the  point  made  here  was,  as  we  understand 
it,  incidentally  referred  to,  if  not  positively  decided.  In  that 
case  a  purchase  money  mortgage  was  given  in  1863,  and  tender 
was  made  in  1864,  as  we  suppose,  after  the  debt  fell  due.  The 
money  tendered,  however,  was  Confederate  treasury  notes,  and 
on  that  account  the  tender  was  held  not  to  be  legal.  But  in 
delivering  the  judgment  of  the  court,  Mr.  Justice  Mclver  said: 
*'There  is  no  pretence  that  such  debt  was  ever  in  fact  paid,  but 
it  is  contended  that  the  lien  was  discharged  by  a  tender.  There 
is  no  doubt  but  that  a  tender  of  the  mortgage  debt  at  the  time  it 
is  due  discharges  the  lien  of  the  mortgage,  though  it  does  not 
extinguish  the  debt;  and  it  will  therefore  be  necessary  to  inquire 
whether  Rhett  ever  made  such  a  tender  to  Hancock,'*  &c. 

But  assuming  that  the  precise  point  made  has  never  been 
decided  in  this  State,  we  think  the  view  we  have  indicated  re- 
ceives sanction  at  least  from  the  act  of  1817,  "To  compel  satis- 
faction to  be  entered  on  judgments,  mortgages,  and  decrees*'  (6 
Stat.^  61,  embodied  in  sections  1791  and  1792  of  the  General 
Statutes),  which  declare  that  ''Any  person  who  shall  have  re- 
ceived full  payment  or  satisfaction,  or  to  whom  a  legal  tender 
shall  have  been  made  of  his  debt,  damages,  costs,  and  charges, 
secured  by  mortgage  of  real  estate,  shall  at  the  request  of  the 
mortgagor  *  *  enter  satisfaction  in  the  proper  office  on  such 
mortgage,  which  shall  forever  discharge  and  satisfy  the  same," 
&c.  It  is  true,  this  is  not  a  proceeding  to  enforce  this  law  by 
rule  or  demanding  the  penalty  allowed  for  non-compliance  with 
it,  and  therefore  it  is  unnecessary  to  inquire  whether  the  mort- 
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gagor  did  everything  required  of  him  by  the  act.  But  does  it 
not  indicate  what  shall  be  the  force  and  effect  of  a  legal  tender  of 
the  mortgage  debt  ?  The  words  are  broad :  '*Any  person  who 
shall  have  received  full  payment  or  satisfaction,  or  to  whom  a 
legal  tender  shall  have  been  made,"  &c.  It  will  be  observed  that 
the  tender  is  to  have  the  same  force  as  "payment  or  satisfaction." 
There  is  no  requirement  that  it  must  be  "at  the  law  day,"  nor 
is  there  any  reference  whatever  to  keeping  the  tender  good  by 
producing  the  money  in  court ;  for  in  that  case  the  mortgage 
debt  itself  would  be  paid  and  satisfied,  and  there  would  have  beea 
no  necessity  for  the  alternative  provision,  "or  to  whom  a  legal 
tender  shall  have  been  made  of  his  debt.** 

Upon  the  whole,  we  think  the  plaintiffs  had  the  right  to  have 
judgment,  both  on  their  note  for  $150  and  the  mortgage  debt 
proper;  but  that  it  was  error  to  render  a  judgment  of  foreclos- 
ure on  the  mortgage  of  the  lands,  the  lien  of  which  was  discharged 
by  the  tender  made  before  action  brought. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  modified  according  to  the  conclusions  herein  an- 
nounced, and  in  all  other  respects  be  afiirmed. 


FRAZEE  V.  BEATTIE. 


1.  Under  proceedings  by  a  landlord  before  a  trial  justice  for  the  purpose 
of  ejecting  a  tenant,  whether  rent  was  due,  and  whether  the  parol  con- 
tract between  the  parties  created  a  tenancy  by  the  week,  or  the  month, 
or  the  year,  were  questions  of  fact,  which  cannot  be  reviewed  either 
in  the  Circuit  Court  or  in  this  court,  under  a  writ  ot  certiorari. 

2.  A  question  as  to  the  constitutionality  of  an  act  of  the  legislature  should 
be  raised  by  exceptions  duly  taken. 

3.  The  legislature  may  provide  for  a  trial  without  jury,  where  in  the  same 
or  analogous  cases  trial  by  jury  did  not  exist  prior  to  the  constitution 
of  1868.  In  cases  of  landlord  and  tenant,  no  such  right  obtained  prior 
to  1868,  the  proceeding  before  two  magistrates  and  twelve  freeholders 
not  being  a  "trial  by  jury." 

4.  Section  1819  of  the  General  Statutes,  which  provides  a  summary  mode 
of  ejecting  tenants  holding  over,  is  not  rendered  unconstitutional  by 
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its  failure  to  provide  for  a  jury  trial,  that  mode  of  trial  not  having 
existed  in  analogous  cases  prior  to  the  present  State  constitution. 

Before  Aldrich,  J.,  Richland,  July,  1886. 

The  opinion  fully  states  the  case. 

Mr.  John  Bauskett,  for  appellant. 

Me8$rs.  Clark  ^  Muller^  contra. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  appellant,  on  June  25, 
1886,  was  summoned  by  J.  Q.  Marshall,  a  trial  justice  for  Rich- 
land County,  to  appear  before  him  within  three  dayg  thereafter, 
to  show  cause  why  she  should  not  be  ejected  from  certain  pre- 
mises in  the  city  of  Columbia,  then  occupied  by  her,  and  claimed 
as  the  property  of  the  respondent,  P.  F.  Frazee.  The  summons 
was  entitled  "P.  F.  Frazee,  landlord^  v.  Sallie  Beattie^  tenant. 
Notice  to  quit.**  Sallie  Beattie  answered  this  summons,  and 
showed  for  cause,  &c.,  that  she  had  rented  the  premises  in  ques- 
tion from  Frazee  on  August  25,  1884,  at  a  rental  of  $18  per 
month ;  that  she  had  occupied  the  place  up  to  the  time  of  the 
summons,  and  had  overpaid  the  rent,  claiming  that  she  had  not 
only  paid  all  rent,  up  to  the  date  of  the  summons,  June  25, 1886, 
but  also  all  rent  up  to  August  25,  1886,  two  years  from  the 
beginning,  and  a  considerable  sum  in  advance  for  the  next  year. 
She  also  claimed  that  from  "the  actings  and  doings  of  Frazee  in 
the  collections  of  the  rents  she  had  become  a  tenant  from  year  to 
year  and  was  entitled  to  three  months'  notice  to  quit." 

Upon  hearing  the  case  and  the  evidence  submitted,  the  trial 
justice  issued  an  order  of  ejectment,  whereupon  the  certiorari 
proceeding,  from  which  this  appeal  comes,  was  instituted  below. 
In  the  return  of  the  trial  justice  to  the  writ  of  his  honor,  Judge 
Aldrich,  commanding  said  trial  justice  to  certify  all  proceedings, 
&c.,  he  stated,  that  upon  the  testimony  he  had  found  that  P.  F. 
Frazee  leased  the  premises  to  Sallie  Beattie  by  the  week  for  the 
rent  of  $4.50  per  week,  payable  in  advance;  that  said  tenancy 
began  August  25,  1884 ;  that  when  his  summons  was  issued  June 
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25,  1886,  Sallie  was  in  arrears  of  $28.60,  besides  $4.50,  the  rent 
of  the  current  week ;  that  Frazee,  the  landlord,  after  the  rent  was 
due  and  unpaid,  had  gone  on  the  premises  and  claimed  posses- 
sion, which  was  refused.  He  therefore  adjudged  that  she  should 
be  ejected.  His  honor.  Judge  Aldrich,  affirmed  the  order  of  the 
trial  justice,  and  Sallie  Beattie  has  appealed  upon  the  following 
grounds :  1st.  It  should  have  been  found  that  no  rent  was  due 
when  the  summons  was  issued.  2nd.  It  was  error  to  find  that 
the  tenancy  was  from  week  to  week,  instead  of  by  the  month,  or 
from  year  to  year.  3rd.  That  the  trial  justice  had  no  jurisdiction. 
And  4th.  That  the  tenancy  had  become  a  tenancy  from  year  to 
year  at  a  rental  of  $18  per  month. 

The  1st,  2nd,  and  4th  exceptions  involve  questions  of  fact 
mainly,  to  wit,  whether  any  rent  was  due  at  the  time  the  sum- 
mons was  issued ;  and  secondly,  whether  the  tenancy  was  one 
from  week  to  week,  or  from  year  to  year.  Under  our  decisions 
in  cases  like  this,  questions  of  fact  belong  exclusively  to  the  trial 
justice,  and  his  findings  are  conclusive.  They  can  neither  be 
reviewed  by  the  Circuit  Court  nor  by  this  court.  It  is  true,  the 
Circuit  Court  may  review  questions  of  law,  other  than  jurisdic- 
tional, under  certiorari  proceedings,  but  not  questions  of  fact ; 
and  the  office  of  the  writ  when  issued  by  this  court  is  confined  to 
the  question  of  jurisdiction.  See  the  case  of  State  ex  reh  Sawyer 
V.  Fort^  24  S.  C,  510,  and  the  cases  there  cited.  The  case  here, 
however,  comes  up  by  appeal  from  the  Circuit  Court,  but  still  it 
is  not  a  case  in  chancery,  and  therefore  the  &cts  are  beyond  us« 
They  must  stand  as  found  by  the  trial  justice,  and  according  to 
these  facts,  Sallie  Beattie  was  a  tenant  from  week  to  week,  with 
unpaid  rent  due  at  the  time  the  summons  in  ejectment  was  issued 
by  the  trial  justice,  amounting  to  $28.50,  and  also  a  portion  of 
the  current  week.  ^ 

The  summons  was  entitled,  Frazee^  landlord^  v.  Beattie^  ten- 
ant, and  three  days'  notice  to  show  cause  was  given  ;  so  that  it 
is  apparent  from  this  summons  and  the  answer  of  Sallie  Beattie 
thereto,  which  constituted  the  pleadings  in  the  cause,  that  juris- 
diction was  exercised  under  section  1819,  General  Statutes,  which 
provides  a  summary  mode  of  ejecting  tenants  who  either  hold  over 
after  the  expiration  of  their  leases  or  fail  to  pay  the  rent  when  due. 
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Section  1819  expressly  confers  jurisdiction  on  trial  justices  in  such 
cases.  But  appellant,  under  exception  3,  questions  the  constitu- 
tionality of  this  section.  In  Tompkins  v.  Augusta  ^  Knoxville 
R.  R.  Co.  (21  S.  C.J  421),  it  was  held,  that  where  the  constitu- 
tionality of  a  statute  was  not  raised  in  the  Circuit  Court,  nor  by 
any  exception,  but  is  raised  for  the  first  time  in  the  argument 
submitted  here,  it  is  not  properly  before  this  court  for  consider- 
ation. This  principle,  it  seems  to  us,  if  enforced,  would  exclude 
here  this  constitutional  question,  as  it  was  not  before  the  Circuit 
Judge,  nor  is  it  expressly  or  distinctly  raised  in  the  exception 
above  as  to  the  jurisdiction  of  the  trial  justice.  Inasmuch,  how- 
ever, as  this  question,  though  not  thus  distinctly  raised  in  the 
exception  mentioned,  yet  by  a  liberal  construction  may  be  includ- 
ed therein,  we  have  considered  it. 

No  doubt  that  the  right  of  trial  by  jury  was  preserved  by  the 
constitution ;  that  is,  wherever  the  right  existed  at  the  adoption 
of  the  constitution  it  still  remains.  Smith  ^  Co.  v.  B^-yce  (17 
S.  (7.,  542),  that  intrument  providing  in  terms  that  the  right  of 
trial  by  jury  shall  remain  inviolate.  Art.  I.,  sec.  11.  This 
provision  of  the  constitution,  however,  does  not  inhibit  legislation 
as  to  cases  where  the  right  of  trial  by  jury  did  not  exist  at  its 
adoption,  nor  as  to  analogous  cases ;  on  the  contrary,  proceedings 
without  jury  existing  before  the  adoption  of  the  constitution  serve 
to  authorize  analogous  proceedings  by  the  legislature  subsequent- 
ly. State  V.  Starling  J  15  Rich.y  182,  and  the  cases  there  cited. 
The  question  here,  then,  is,  did  a  right  of  trial  by  jury  exist 
before  the  adoption  of  the  constitution  of  1868,  in  a  contest 
between  a  landlord  and  his  acknowledged  tenant,  the  landlord 
claiming  ejectment  for  the  non-payment  of  rent  ? 

The  great  right  of  trial  by  jury,  has  existed  from  time  imme- 
morial in  all  those  forms  of  actions  at  common  law  which  were  in 
use  before  the  adoption  of  the  code,  such  as  assumpsit,  debt,  cov- 
enant, trover,  trespass  vi  et  armis^  to  try  titles,  case,  &c.,  &c., 
and  no  doubt  such  right  exists  in  the  actions  provided  by  the  code 
as  a  substitute  for  these  common  law  actions,  also  in  criminal  eases. 
And  if  the  proceeding  below  belonged  to  either  of  the  classes 
mentioned,  then  there  would  be  ground  for  the  claim  that  a  jury 
trial  was  guaranteed.     But  this  proceeding  was  not  intended  to 
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redress  any  one  of  the  wrongs  to  which  the  common  law  actions 
above  were  applicable.  The  injury  complained  of  by  the  land- 
lord does  not  sound  in  damages  either  for  breach  of  contract  or 
for  trespass  to  property,  real  or  personal.  Nor  is  title  to  pro- 
perty involved.  On  the  contrary,  it  is  a  case  where  the  title  is 
admitted,  and  the  only  cause  of  action  is  the  failure  to  yield  pos- 
session by  the  tenant,  the  rent  not  having  been  paid,  the  pay- 
ment of  which  was  the  condition  of  his  possession. 

There  was  no  proceeding  before  the  adoption  of  the  constitu- 
tion of  1868,  allowing  a  jury  in  such  a  case  in  the  sense  of  the 
right  of  trial  by  jury  guaranteed  by  that  instrument.  We  con- 
ceive that  the  provision  of  the  constitution  referred  to  was  intend- 
ed to  preserve  this  right  in  all  those  cases  and  causes  of  actions 
mentioned  above,  where  jury  trials  had  so  long  prevailed,  but  it 
was  not  intended  to  prevent  the  legislature  from  providing  by 
act  an  expeditious  remedy  for  evils  and  injuries  that  might  sub- 
sequently arise  demanding  such  remedy.  The  old  act  of  magis- 
trates and  freeholders  (1839),  applicable  to  cases  of  tenants  hold- 
ing over  after  the  expiration  of  their  leases,  we  do  not  regard  as 
a  jury  trial,  one  which  the  constitution  intended  should  remain 
inviolate.  This  was  an  exceptional  class  of  cases  for  which  a 
special  tribunal  was  provided,  diflFering  from  the  ordinary  jury 
trials,  and  not  included  in  the  guaranty  of  the  constitution. 

Besides  this,  the  act  of  1866,  now  section  1818  of  General 
Statutes,  in  which  an  expeditious  remedy  was  provided  for  ejecting 
one  who  had  gone  into  possession  of  the  lands  of  another  as  a 
tenant  at  will,  or  under  a  contract  to  serve,  &c.,  was  of  force  at 
the  adoption  of  the  constitution  of  1868,  and  this  served  as 
authority  to  the  legislature  to  enact  expeditious  remedies  without 
a  jury  in  analogous  cases,  as  stated  in  the  case  of  the  State  v. 
Starling^  supra.  The  case  of  an  acknowledged  tenant  failing  to 
pay  the  rent  and  still  holding  possession  under  no  claim  of  title 
and  by  virtue  of  no  alleged  right,  seems  to  us  to  be  an  analogous 
case  to  that  above,  and  demanding  an  equally  expeditious  remedy. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 
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RAILROAD  COMMISSIONERS  r.  RAILROAD  COMPANY. 

1.  For  a  failure  by  a  railroad  company  to  adopt  the  suggestions  of  the 
railroad  commissioners  as  to  improvements  in  station  houses,  under 
section  1457  of  the  General  Statutes,  no  penalties  are  prescribed,  and 
no  mode  of  enforcement  provided.  Therefore  no  right  of  action  is 
given  to  the  railroad  commissioners  against  the  railroad  company  for 
such  their  failure,  but  the  remedy  is  an  action  by  the  State,  to  be 
brought  by  the  attorney  general  upon  the  request  of  the  railroad  com- 
missioners, to  recover  the  penalty  provided  in  section  1539. 

2.  Whether  the  railroad  commissioners  have  the  power  to  require  a  rail- 
road company  to  establish  and  maintain  a  station  house  to  be  placed 
under  a  competent  agent,  raised  but  not  determined. 

Before  Hudson,  J.,  Richland,  November,  1885. 

The  case  is  fully  stated  in  the  Circuit  decree,  which  was  as 
follows : 

Upon  the  line  of  the  Spartanburg,  Union  &  Columbia  Railroad, 
now  maintained  and  operated  by  the  Columbia  &  Greenville  Rail- 
road Company  under  a  lease,  is  a  station  called  **Shelton,'*  at 
which  there  was  a  very  good  depot  for  freight  and  passengers 
until  the  building  was  burned  by  the  Federal  army  in  February, 
1865.  Since  that  time  there  has  been  no  building  for  freight  and 
passengers,  but  for  many  years  only  a  platform  for  freight  and  a 
box  car  as  a  place  of  business  for  the  agent. 

Recently  citizens  in  the  vicinity  made  complaint  to  the  railroad 
commission  of  the  great  want  of  suitable  accommodations.  This 
complaint  was  referred  by  the  commission  to  the  defendant  com- 
pany, with  a  request  to  have  the  evil  remedied.  Thereupon  the 
company  converted  "Shelton"  into  a  "flag  station,"  and  discon- 
tinued it  as  a  regular  station,  removing  the  agent  and  effects  else- 
where. The  commission  thereupon,  after  due  notice  to  the  com- 
pany, proceeded  to  investigate  the  alleged  grievance  of  the  citizens 
and  heard  testimony  upon  the  subject,  the  company  not  sending 
any  representative  to  attend  the  court  of  inquiry.  The  investiga- 
tion resulted  in  the  following  judgment  of  the  board,  viz. :  "After 
a  careful  consideration  of  the  information  in  their  possession,  the 
board  decides  that  the  box  car  and  shed  there  in  use  are  insuffi- 
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cient  for  the  business  of  that  place;  and,  in  the  judgment  of  the 
railroad  commission,  it  is  reasonable  and  expedient,  in  order  to 
promote  the  security,  convenience,  and  accommodation  of  the 
public,  that  a  depot  building  or  station  house  and  passenger  rooms, 
suitable  for  the  business  and  travel  there,  should  be  erected  and 
placed  under  a  competent  agent." 

Under  section  1467  of  General  Statutes,  the  commission  gave 
written  notice  of  this  judgment  to  the  company,  and  requested 
that  it  be  carried  into  effect.  This  was  not  done;  and  more  than 
sixty  days  having  elapsed,  and  having  no  power  under  the  law  to 
enforce  the  judgment,  the  commission  instituted  the  present  action 
in  this  court,  seeking  to  have  said  judgment  enforced.  This  action 
is  resisted  by  the  railroad  company  upon  the  grounds :  1st  That 
the  complaint  does  not  state  facts  sufRcient  to  constitute  a  cause 
of  action,  and  that  this  court  is  without  the  power  and  jurisdiction 
to  compel  compliance  with  the  said  request  of  the  said  commis- 
sion. 2nd.  That  the  said  commission  is  without  authority  to 
order  the  erection  of  depots  on  the  line  of  their  road.  3rd.  That 
by  the  nature  and  provisions  of  the  lease  of  said  road  for  ninety- 
nine  years,  it  can  be  terminated  on  sixty  days*  notice,  and  will  be 
so  terminated  January  1,  1886. 

An  examination  of  the  railroad  law  of  the  State,  including  sec- 
tion 1457,  satisfies  me  that  the  railroad  commission  has  not  power 
to  compel  a  railroad  company  to  build  depots,  nor  to  restrain  the 
conversion  of  a  regular  station  into  a  '*flag  station."  Such  changes 
are  so  essentially  within  the  discretion  and  control  of  the  com- 
pany, that  to  deprive  it  of  this  power  would  be  to  rob  the  com- 
pany of  the  control  of  its  property  and  destroy  its  vitality.  No 
railroad  corporation  could  live  if  it  were  compellable  to  erect 
depots  and  maintain  stations  at  the  dictation  and  command  of  a 
railroad  commission. 

I  find  no  such  power  conferred  upon  the  board  of  commissioners 
in  section  1467  of  the  General  Statutes,  nor  in  any  other  section 
of  that  chapter.  In  section  1457  the  board  can  suggest  to  a  rail- 
road company  to  make  enlargements  and  improvements  in  stations 
and  station  houses ;  and  if  the  same  be  not  made  within  sixty 
days,  "they  may  take  such  legal  proceedings  as  they  may  deem 
expedient,  and  shall  have  authority  to  call  upon  the  attorney  gen- 
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eral  to  institute  and  conduct  such  proceedings."  But  no  fine,  no 
penalty,  nor  forfeiture,  is  imposed  upon  the  railroad  company  by 
the  act  for  failing  to  carry  into  effect  the  suggested  improvements. 

Admitting,  therefore,  for  the  sake  of  the  argument,  that  the 
facts  bring  the  present  action  fiilly  within  section  1457,  what,  we 
ask,  shall  be  the  judgment  of  this  court?  The  legislature  has 
provided  no  mode  of  proceeding,  no  measure  of  damages,  no  mode 
of  redress.  Surely,  it  cannot  be  said  that  mandamus  is  the  appro- 
priate remedy  to  compel  a  corporation  to  carry  into  effect  the 
suggestions  of  a  railroad  commission.  The  legislature  has  not 
prescribed  it,  and  this  court,  with  a  proper  appreciation  of  this 
high  prerogative  writ,  will  not  volunteer  to  resort  to  it  as  a  con- 
venient mode  of  supplying  a  remedy  which  the  legislature  has  not 
prescribed,  and,  perhaps,  for  wise  reasons.  The  powers  and  duties 
of  the  railroad  commission  are  strictly  statutory,  and  ample  enough. 
The  court  is  not  at  liberty  to  enlarge  them ;  and  until  the  legis- 
lature shall  prescribe  an  appropriate  mode  of  legally  enforcing 
these  suggestions  of  the  board  of  railroad  commissioners,  this 
court  is  powerless  to  do  so  under  any  of  the  established  forms  of 
judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  com- 
plaint be  dismissed. 

From  this  decree  the  plaintiff  appealed  upon  several  excep- 
tions, not  necessary  to  be  stated. 

Mr.  (7.  R.  MileSj  Attorney  General^  for  plaintiff. 
Mr.  J.  C.  Baskellj  contra. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  [Omitting  the  statement.]  Under  the 
view  which  we  take  of  this  case,  it  will  be  not  only  unnecessary, 
but  perhaps  improper,  for  us  to  consider  the  questions  mainly 
argued  at  the  bar,  for  the  reason  that  the  proper  parties  for  the 
adjudication  of  such  questions  are  not  now  before  the  court,  and 
in  no  view  of  the  case  can  this  action  be  maintained  by  the  pres- 
ent plaintiffs. 

It  is  conceded  that  the  action  is  based  upon  section  1457  of 
the  General  Statutes,  which  reads  as  follows:  *' Whenever,  in  the 
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judgment  of  the  railroad  commissioners,  it  shall  appear  that  repairs 
are  necessary  upon  any  such  railroad,  or  that  any  addition  to  the 
rolling  stock,  or  any  enlargement  of  or  improvement  in  the  sta- 
tions or  station  houses,  or  any  modification  in  the  rates  of  fare  for 
transporting  freight  or  passengers,  or  any  change  in  the  mode  of 
operating  the  road  and  conducting  its  business,  is  reasonable  and 
expedient  in  order  to  promote  the  security,  convenience,  and 
accommodation  of  the  public,  they  shall  give  information  in  writ- 
ing to  the  corporation  of  the  improvements  and  changes  which 
they  adjudge  to  be  proper;  and  if  the  said  company  shall  fail, 
within  sixty  days,  to  adopt  the  suggestions  of  said  commissioners, 
they  shall  take  such  legal  proceedings  as  they  may  deem  expedi- 
ent, and  shall  have  authority  to  call  upon  the  attorney  general  to 
institute  and  conduct  such  proceedings.*'  Now,  whether  this  sec- 
tion confers  upon  the  railroad  commissioners  the  power  to  require 
a  railroad  company  to  establish  and  maintain  stations  wherever 
they  may  see  fit,  and  to  employ  competent  agents  to  manage  the 
same,  or  whether  they  can  restrain  a  company  from  discontinuing 
a  station  or  from  converting  a  regular  station  into  a  flag  station, 
are  all  questions  which  we  do  not  propose  now  to  consider.  For, 
even  assuming,  for  the  purposes  of  this  case  only,  that  the  railroad 
commissioners  have  all  this  power  to  the  fullest  extent  claimed, 
yet  we  do  not  think  the  present  action  can  be  maintained  by  them. 
It  is  clear  that  no  penalties  are  provided  in  section  1457  for  a 
violation  of  any  of  its  provisions,  nor  is  there  any  specific  mode 
of  enforcing  them  prescribed  therein.  From  this  it  is  argued, 
with  much  force,  by  the  attorney  general,  that  the  court,  under 
its  general  equity  powers,  may  enforce  compliance  with  the  pro- 
visions of  the  section  by  mandatory  injunction,  or  other  appro- 
priate remedy,  upon  the  ground  that  there  is  no  plain  and  ade- 
quate remedy  at  law.  Without  undertaking  now  to  determine 
whether  this  position  can  be  sustained,  it  seems  to  us  that  the 
ground  upon  which  it  rests,  to  wit,  that  there  is  no  plain  and  ade- 
quate remedy  at  law,  is  without  proper  foundation  to  support  it. 
While  it  is  true  that  there  is  no  specific  penalty,  and  no  particular 
mode  of  proceeding  prescribed  for  the  violation  of  its  provisions, 
or  for  carrying  the  same  into  effect,  in  that  section,  yet  we  do  find 
in  section  1539  of  the  same  chapter  of  the  General  Statutes  that 
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this  omission  has  been  supplied.  So  much  of  the  last  named  sec- 
tion (1539),  as  amended  by  the  act  of  December  21,  1882  (18 
Stat.y  18),  as  relates  to  this  matter,  reads  as  follows:  "Each  and 
every  act,  matter,  or  thing  in  ttis  act  declared  to  be  unlawful  is 
hereby  prohibited ;  and  in  case  any  person  or  persons  as  defined 
in  this  act  [and  as  so  defined  expressly  embracing  corporations], 
engaged  as  aforesaid,  *  *  *  shall  omit  to  do  any  act,  matter,  or 
thing  in  this  act  required  to  be  done,  or  shall  be  guilty  of  any 
violation  of  the  provisions  of  this  act,  such  person  or  persons 
shall,  where  no  specific  penalty  is  hereinbefore  already  provided  for 
such  violation,  *  *  *  for  each  offence  forfeit  and  pay  a  penalty 
of  not  less  than  one  thousand  dollars,  to  be  recovered  by  the  State 
by  action  in  any  Circuit  Court  aforesaid,  to  be  brought  by  the 
attorney  general  upon  the  request  of  the  railroad  commissioners." 

It  is  quite  certain  that  the  railroad  commissioners  have  no 
powers  except  such  as  have  been  conferred  upon  them  by  statute, 
and  assuming,  as  we  have  done,  without,  however,  deciding  the 
point,  that  section  1457  of  the  General  Statutes  does  confer  upon 
those  oflScers  the  power  to  require  a  railroad  company  to  establish 
and  maintain  a  station  house,  to  be  placed  under  a  competent 
agent,  it  would  seem  to  follow  that  a  refusal  to  comply  with  such 
requirement  would  be  a  violation  of  the  terms  of  the  act.  It 
would  be  an  omission  to  do  an  act  required  by  the  act  to  be  done, 
for  it  is  obvious  that  the  whole  legal  force  of  the  requirement  is 
derived  from  the  terms  of  the  statute  and  not  from  the  mere  will 
of  the  railroad  commissioners.  But  for  the  provisions  of  the  stat- 
ute, the  requirement  would  be  hrutum  fulmen^  and  a  refusal  to 
comply  would  be  no  violation  of  the  law. 

Hence,  if  the  statute  does  authorize  the  railroad  commissioners 
to  make  such  requirement,  it  follows,  necessarily,  that  a  refusal 
to  comply  therewith  becomes  unlawful  because  of  the  terms  of  the 
statute,  and  is  a  "violation  of  the  provisions  of  this  act.**  This 
being  so,  inasmuch  as  section  1457  provides  for  no  specific  penalty 
for  a  violation  of  its  provisions,  the  very  case  is  presented  which 
was  designed  to  be  covered  by  section  1539 — "where  no  specific 
penalty  is  hereinbefore  already  provided  for  such  violation.** 
Hence,  it  follows  that  this  action  cannot  be  maintainable  by  the 
railroad  commissioners,  and  that  the  defendant  company  if  liable 
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at  all  to  the  penalty  imposed  by  section  1539,  it  can  only  "be 
recovered  hy  the  State  by  action  in  any  Circuit  Court  aforesaid, 
to  be  brought  by  the  attorney  general  upon  the  request  of  the 
railroad  commissioners,"  as  provided  in  said  section.  Upon  this 
ground,  therefore,  without  considering  or  deciding  the  point  upon 
which  the  Circuit  Judge  rested  his  judgment,  we  are  of  opinion 
that  the  judgment  dismissing  the  complaint  was  correct. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Ci^ 
cuit  Court  be  affirmed. 


BERMINGHAM  v.  FORSYTHE. 


1.  Can  this  court  consider  facts  agreed  upon  by  counsel,  which  were  not 
presented  to  the  court  below  ? 

2.  Within  six  years  before  action  brought  a  debtor  made  written  acknowl- 
edgment of  his  indebtedness  for  wages  due  to  the  creditor  for  several 
years  preceding.  Held^  that  the  claim  was  not  barred  by  the  statute 
of  limitations. 

3.  Where  the  master  and  Circuit  Judge  concur  as  to  the  facts  of  a  case,  and 
there  is  abundant  testimony  to  support  their  findings,  this  court  will 
rarely  interfere,  if  ever. 

4.  After  a  legatee,  who  is  beyond  seas,  had  recovered  his  legacy  in  full, 
and  the  executor  had  reserved  only  enough  assets  to  pay  two  other 
pecuniary  legatees,  a  creditor  brought  action  against  the  executor  and 
these  three  legatees  to  recover  her  debt.  Held^  that  she  was  entitled  to 
be  paid  out  of  the  fund  in  the  executor's  hands,  and  the  unpaid  lega- 
tees must  themselves  enforce  a  pro  rata  contribution  from  the  satisfied 
legatee,  who  was  beyond  the  jurisdiction  of  the  court. 

5.  Such  legatee  having  accepted  a  note  for  $6,000  from  a  debtor  to  the 
estate,  in  full  satisfaction  of  his  legacy  for  that  amount,  but  which 
note  he  was  unable  to  collect  in  full,  he  is  liable  to  contribute  to  the 
unpaid  legatees  upon  the  basis  of  $5,000  received,  and  not  upon  the 
basis  of  only  the  smaller  sum  realized. 

Before  Witherspoon,  J.,  Charleston,  July,  1886. 

This  was  an  action  by  M.  E.  Bermingham  against  the  execu- 
tor and  legatees  and  devisees  of  W.  C.  Forsythe,  deceased.  The 
claim  was  for  wages  due  plaintiflF  by  deceased  down  to  June  1, 
1883,  and  running  back  prior  to  1876.  The  claim  was  proved, 
inter  alia^  by  a  memorandum .  book  covering  entries  for  these 
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several  years,  with  interest  on  annual  balances,  and  a  balance 
struck  on  June  1,  1883,  of  $1,999.04,  which  includes  an  item  of 
$122.67,  interest  on  the  amounts  entered  above  it.  Whether 
any  or  all  of  these  entries  were  in  the  handwriting  of  testator, 
the  witnesses  were  not  agreed.  Other  matters  are  stated  in  the 
opinion. 

Messrs.  Melton  ^  Wingate^  for  appellants. 

Mr.  T.  G.  Barker,  for  plaintiff. 

Messrs.  Smythe  ^  Lee,  for  the  other  respondents. 

March  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  On  or  about  July  6,  1883,  W.  C. 
Forsythe,  late  of  the  city  of  Charleston,  South  Carolina,  departed 
this  life,  leaving  a  will,  of  which  the  defendant,  Augustine  T. 
Smythe,  duly  qualified  as  executor  on  August  8,  1883.  By  his 
will  the  testator  gave  to  his  wife,  Rosetta  S.  Forsythe,  all  of  his 
real  estate  for  life,  with  remainder  to  his  daughter,  Matilda,  now 
the  wife  of  the  defendant,  James  Cosgrove,  jr.,  and  he  also  gave 
to  his  said  wife  alsolutely  all  his  household  furniture,  silver- 
ware, &c.  To  his  son,  Samuel  W.  Forsythe,  he  gave  his  mer- 
cantile business,  including  his  stock  in  trade,  bills,  books,  and 
notes  connected  therewith.  To  his  son,  James  Adger  Forsythe, 
a  resident  and  citizen  of  the  State  of  North  Carolina,  he  gave  a 
pecuniary  legacy  of  five  thousand  dollars,  and  to  his  brother, 
Alexander  W.  Forsythe,  and  his  sister,  Ellen  Jane  Forsythe, 
both  of  whom  reside  in  Ireland,  he  gave  pecuniary  legacies  of 
one  thousand  dollars  each. 

Soon  after  the  will  was  made  the  testator  took  his  son,  Samuel 
W.,  into  partnership  with  him,  and  the  mercantile  business  was 
thereafter  carried  on  under  the  name  of  W.  C.  Forsythe  &  Son. 
At  the  time  of  his  death  the  testator  appears  to  have  had  on 
deposit,  to  his  individual  credit,  on  the  books  of  the  firm  of  W.  C. 
Forsythe  &  Son  the  sum  of  seven  thousand  dollars,  and  this 
seems  to  have  been  the  only  fund  available  for  the  payment  of 
the  pecuniary  legacies,  all  the  other  personal  assets,  except  the 
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stock  of  goods,  &c.,  given  to  Samuel,  and  the  household  furni- 
ture, &c.,  given  to  the  widow,  having  been  exhausted  in  the  pay- 
ment of  the  debts  of  the  testator.  Samuel  W.  Forsythe  finding 
it  very  inconvenient  to  take  so  large  a  sum  of  money  out  of  bis 
business,  which  he  continued  to  carry  on  after  the  death  of  his 
father,  as  would  be  necessary  to  pay  the  pecuniary  legacies,  the 
deposit  to  the  credit  of  the  testator  being  precisely  equal  to  the 
aggregate  amount  of  such  legacies,  negotiations  were  commenced 
for  the  purpose  of  inducing  these  legatees  to  accept  the  notes  of 
Samuel  in  satisfaction  of  their  legacies,  thereby  securing  time  to 
Samuel  to  pay  them.  This  negotiation,  so  far  as  James  Adger 
Forsythe  was  concerned,  proved  successful,  and  accordingly,  on 
June  16,  1884,  the  said  James  Adger  Forsythe  executed  his 
release  under  seal  to  the  executor,  acknowledging  satisfaction  of  the 
amount  of  his  legacy,  five  thousand  dollars,  and  received  from 
the  said  Samuel  W.  Forsythe  his  individual  note  for  that  amount, 
though  no  money  passed.  Thereupon  the  executor  charged  him- 
self, on  June  19,  1884,  in  his  return  made  to  the  judge  of  pro- 
bate, with  that  sum  of  money,  and  on  the  same  day  credited 
himself  with  the  like  amount  as  paid  to  J.  Adger  Forsythe  in 
full  of  his  legacy ;  and  in  that  return  the  usual  commissions  for 
receiving  and  disbursing  that  sum  of  money  were  charged  and 
have  been  allowed. 

The  negotiations  with  the  legatees  residing  in  Ireland  having 
proved  unsuccessful,  the  executor  demanded  of  Samuel  W.  For- 
sythe the  payment  of  the  sum  of  two  thousand  dollars,  necessary 
to  satisfy  these  legacies,  together  with  the  interest  on  the  same, 
and  the  amount  was  accordingly  paid  to  the  executor  on  Feb- 
ruary 14,  1885,  who  thereupon  promptly  informed  the  Irish  lega- 
tees that  the  money  was  in  his  hands  ready  to  be  paid  over  to 
them  upon  the  execution  of  proper  receipts  and  discharges.  The 
executor  receiving  no  reply  to  these  communications,  again  wrote 
said  legatees  on  April  3,  1885,  to  the  similar  effect.  On  April 
10,  1885,  the  executor  was  formally  notified  of  the  claim  of 
the  plaintiff*  in  this  action  against  tho  estate  of  his  testator, 
which  she  had  neglected  to  present  within  the  time  prescribed  by 
law  under  the  advertisement  to  creditors  which  had  been  duly 
published  by  the  executor.     Thereupon  the  executor  promptly 
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informed  the  legatees  in  Ireland,  by  letter,  of  the  fact  that  this 
claim  had  been  presented,  of  which  he  had  previously  been  igno- 
rant, and  stated  that,  under  the  circumstances,  he  would  not  feel 
justified  in  paying  their  legacies  without  an  order  of  the  court. 
On  April  18,  1885,  one  Samuel  Thomson,  in  behalf  of  the  lega- 
tees in  Ireland,  called  on  the  executor,  desiring  to  know  ^*what 
receipts  were  necessary  to  enable  him  to  collect  the  money  for 
them/'  when  he  also  was  informed  of  the  change  in  the  situation 
of  affairs  by  the  presentation  of  the  claim  of  the  plaintiflF,  and  that 
the  money  could  not  be  paid,  except  under  an  order  of  the  court. 
On  April  23,  1885,  this  action  was  commenced  by  the  plaintiff 
to  recover  the  amount  alleged  to  be  due  her  by  the  testator  for  ser- 
vices rendered  to  him  during  his  life-time,  and  all  of  his  devisees 
and  legatees,  as  well  as  the  executor,  are  made  parties,  defend- 
ants. 

Subsequent  to  the  commencement  of  this  action,  it  seems  that 
Samuel  W.  Forsythe,  not  being  very  successful  in  the  management 
of  the  mercantile  business,  was  induced  to  secure  to  his  brother,  J. 
Adger  Forsythe,  the  amount  which  he  had  become  responsible  to 
him  for  on  account  of  his  legacy.  Accordingly  on  May  6,  1885, 
Samuel  W.  Forsythe  executed  a  new  note  to  J.  Adger  Forsythe, 
in  lieu  of  the  one  given  in  June,  1884,  in  satisfaction  of  his 
legacy,  and  secured  the  same  by  a  mortgage  on  his  stock  of 
goods.  It  is  alleged,  and  the  fact  is  so  found  by  the  master,  that 
at  the  time  this  mortgage  was  executed  it  was  the  understanding 
of  the  parties  that  it  should  operate  as  a  security  to  indemnify 
Mrs.  Rosetta  S.  Forsythe  against  certain  liabilities  which  she  had 
assumed  for  one  McComb,  though  this  understanding  was  not 
incorporated  in  the  mortgage.  In  pursuance  of  this  agreement, 
when  the  mortgage  was  foreclosed  and  the  stock  of  goods  sold 
under  it  in  June,  1885,  for  the  gross  sum  of  four  thousand  dol- 
lars, the  sum  of  two  thousand  dollars  was  applied  to  the  relief  of 
Mrs.  Rosetta  S.  Forsythe  from  her  liability  above  mentioned,  and 
after  the  payment  of  sundry  expenses,  only  fourteen  hundred  dol- 
lars remained  for  J.  Adger  Forsythe,  which  is  the  total  amount 
of  cash  actually  received  by  him  on  account  of  his  legacy. 

One  of  the  facts  found  by  the  master  upon  the  undisputed  evi- 
dence adduced  in  the  cause,  was  that  J.  Adger  Forsythe  ^'has 
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no  property  of  his  own  and  nothing  upon  which  any  judgment 
could  attach.**  But  since  the  argument  here  a  paper  signed  by 
all  the  counsel  in  the  cause  has  been  filed  in  this  court,  of  which 
the  following  is  a  copy  :  "After  the  trial  of  this  case  it  has  been 
ascertained  that  James  Adger  Forsythe  has  an  interest  in  pro- 
perty in  South  Carolina,  under  a  deed  of  trust  which  provides 
that  such  property,  consisting  of  a  house  and  lot  in  Green  street, 
in  the  city  of  Charleston,  shall  be  held  for  the  benefit  of  his 
mother,  Rosetta  S.  Forsythe,  during  life,  'and  from  and  imme- 
diately after  her  death,  then,  upon  the  further  trust,  to  assign, 
set  over,  and  transfer  the  said  above  mentioned  premises,  the 
corpus  of  this  trust,  unto  her  children  living  at  the  time  of  her 
death,  to  be  equally  divided  between  them,  share  and  share  alike, 
the  issue  of  any  deceased  child  taking,  by  representation,  the 
parent's  share,  free  and  discharged  from  any  further  trust  what- 
soever; and  in  default  of  such  issue  living  at  the  time  of  her 
death,  then  immediately  thereafter  to  such  person  or  persons  as 
she  may,  by  her  last  will  and  testament  (which  she  is  hereby  em- 
powered to  make),  appoint  and  designate.*  It  is  agreed  that  the 
foregoing  statement  be  submitted  to  the  Supreme  Court." 

It  appears  that  the  executor  has  fully  accounted,  and  the  bal- 
ance found  to  be  in  his  hands,  amounting  to  about  two  thou- 
sand dollars,  has  been,  under  an  order  in  this  cause,  deposited  in 
bank  to  the  credit  of  this  case,  subject  to  the  order  of  the  court 
herein. 

The  master,  to  whom  it  was  referred  to  hear  and  determine  the 
issues  in  this  case,  made  his  report,  finding  that  the  plaintiflF  had 
established  her  claim  to  the  amount  of  $1,999.04,  with  interest 
from  June  1,  1883  ;  that  she  was  entitled  to  payment  out  of  the 
fund  now  under  the  control  of  the  court ;  and  that  the  legatees, 
Alexander  W.  Forsythe  and  Ellen  Jane  Forsythe  were  entitled  to  a 
decree  against  J.  Adger  Forsythe  for  contribution  in  the  proportion 
which  $1,400  bears  to  $2,000,  the  amount  actually  received  in 
cash  by  J.  Adger  Forsythe  being  only  $1,400.  This  report, 
with  the  exceptions  thereto,  was  heard  by  Judge  Witherspoon, 
who,  in  a  short  order,  overruled  the  exceptions  and  confirmed  the 
report,  making  it  the  judgment  of  the  court. 

From  this  judgment  the  defendants,  Alexander  W.  Forsythe 
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and  Ellen  Jane  Forsythe,  appeal  upon  the  several  grounds  set 
out  in  the  record,  which  need  not  be  repeated  here,  for  they  sub- 
stantially raise  only  the  following  queftions :  1st.  Whether  the 
claim  of  the  plaintiff  has  been  satisfactorily  established.  2d. 
Whether  the  plaintiff  is  entitled  to  have  the  whole  amount  of  the 
fund  now  in  the  hands  of  the  court  applied  to  the  payment  of 
her  claim  (the  whole  amount  appearing  to  be  necessary  for  the 
purpose),  or  whether  she  should  not  be  remitted  to  her  judgment 
against  the  other  legatee,  J.  Adger  Forsythe,  for  his  pro  rata 
portion  of  the  claim.  3d.  Whether,  in  the  event  that  it  shall  be 
held  that  the  plaintiff  is  not  required  to  pursue  J.  Adger  For- 
sythe for  his  pro  rata  portion  of  the  claim,  but  is  entitled,  in  the 
first  instance,  to  payment  out  of  the  fund  in  court,  these  appel- 
lants are  not  entitled  to  a  decree  against  J.  Adger  Forsythe  for 
contribution  in  the  proportion  of  $2,000  to  $5,000,  instead  of  in 
the  proportion  of  $1,400  to  $2,000. 

Before  entering  upon  the  consideration  of  these  questions  it  is, 
perhaps,  proper  first  to  determine  what  weight,  if  any,  shall  be 
given  to  the  additional  fact  presented  since  the  argument  here  in 
the  agreement  filed  by  the  counsel,  a  copy  of  which  is  set  out 
above.  Whether  an  appellate  tribunal,  whose  jurisdiction  is 
limited  to  a  review  of  what  occurred  in  the  court  below,  is  at 
liberty  to  consider  any  fact,  even  though  admitted  by  counsel, 
which  was  not  presented  to  that  court,  may  admit  of  grave  question . 
This  court  has  no  original  jurisdiction,  except  in  certain  cases, 
of  which  this  is  certainly  not  one ;  and  if  we  were  to  undertake 
to  decide  a  case  upon  facts  not  presented  to  the  tribunal  whose 
judgment  we  are  called  upon  to  review,  we  might  be  regarded  as 
usurping  a  jurisdiction  not  conferred  upon  us  by  the  constitution. 
This  seems  to  us  very  much  like  a  case  of  after-discovered  testi- 
mony, in  which  it  has  been  held  that  this  court  has  no  jurisdic- 
tion, the  extent  to  which  we  have  gone  being  to  suspend  the 
appeal,  upon  a  proper  application  and  a  proper  showing  for  that 
purpose,  to  enable  a  party  to  move  the  Circuit  Court — the  proper 
tribunal  to  which  such  a  motion  should  be  addresed — for  a  new 
trial  upon  the  ground  of  after-discovered  testimony.  But  in  this 
case  no  such  application,  and  no  such  showing,  has  been  made. 
Inasmuch,  however,  as  the  question  has  not  been  argued,   and 
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there  may  possibly  be  some  doubt  as  to  the  proper  course  to  be 
pursued,  we  do  not  propose  now  to  make  any  definite  ruling  on  the 
subject,  because,  under  the  view  which  we  take  of  the  case,  and 
of  the  additional  fact  presented,  we  do  not  regard  it  as  material, 
as  will  appear  when  we  come  to  consider  the  questions  raised  by 
the  grounds  of  appeal. 

Proceeding,  then,  to  those  questions,  it  seems  to  us  that  the 
first  raises  only  an  issue  of  fact.  For  although  the  statute  of 
limitations  was  pleaded  in  the  answer  of  the  appellants,  yet  it  is 
not  mentioned  either  in  the  exceptions  to  the  master's  report  or 
in  the  grounds  of  appeal,  and  is  not  pressed  in  the  argument. 
We  presume,  therefore,  that  the  plea  of  the  statute  was  aban- 
doned as  untenable;  but  whether  abandoned  or  not,  we  think  it 
quite  clear  that  it  could  not  be  sustained  under  the  facts  estab- 
lished in  the  case.  Regarding  the  first  question,  then,  as  one  of 
fact,  under  the  well  settled  rule  which  has  been  so  often  applied 
that  we  need  only  make  a  passing  allusion  to  it,  we  think  it  mani- 
fest that  there  is  no  ground  upon  which  we  can  disturb  the  find- 
ing of  the  master  concurred  in  by  the  Circuit  Judge.  There  cer- 
tainly was  testimony  which,  if  believed,  would  be  abundantly  suffi- 
cient to  sustain  the  plaintiff's  claim,  and  when  that  is  the  case, 
this  court  would  rarely,  if  ever,  interfere  with  the  finding  below. 

As  to  the  second  question,  there  can  be  no  doubt  that  a  creditor 
may,  when  necessary  to  secure  satis&ction  of  his  claim,  pursue  a 
legacy  even  after  it  has  been  actually  paid  over  to  the  legatee. 
We  do  not,  therefore,  think  it  material  to  inquire  whether  the 
executor  had  assented  to  the  legacies  to  these  appellants,  or  as  to 
the  effect  of  his  recall  of  such  assent,  after  he  was  informed  of 
the  plaintiff's  claim,  and  before  the  money  was  actually  paid 
over.  Here  is  the  fund  in  the  hands  and  under  the  control  of 
the  court,  and  it  is  needless  to  inquire  who  may  have  the  strict 
legal  title  to  it ;  for  if  it  is  to  be  regarded  as  still  rightfully  in 
the  hands  of  the  executor,  then  unquestionably  it  is  applicable  to 
the  payment  of  the  plaintiff's  debt;  and  if,  on  the  other  hand, 
the  legatees  should  be  regarded  as  having  acquired  the  legal  title 
to  it  by  the  assent  of  the  executor  to  their  legacies,  it  may  still, 
either  in  whole  or  in  part,  be  made  applicable  to  the  payment  of 
the  debt. 
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The  real  point  is,  whether  the  plaintiff  shall  not  be  required, 
in  the  first  instance,  to  seek  satisfaction  from  the  other  legatee, 
J.  Adger  Forsythe,  of  his  pro  rata  of  the  debt  before  she  can 
claim  satisfaction  in  full  from  the  fund  to  which  the  appellants 
would  be  entitled  in  the  absence  of  any  debts.  The  general  rule 
undoubtedly  is  that  where  there  are  several  legatees  who  are  liable 
to  contribute  for  the  payment  of  a  debt,  they  must  be  all  brought 
before  the  court,  and  judgment  goes  against  each  for  his  pro  rata 
portion.  But  t6  this  rule  there  are  well  established  exceptions. 
Where  a  legatee  is  insolvent,  or  beyond  the  jurisdiction  of  the 
court,  as  in  this  case,  he  need  not  be  brought  in,  for  a  judgment 
against  him  would  be  either  fruitless,  or  attended  with  such  ex- 
pense and  delay  in  its  enforcement  as  might,  practically,  defeat 
the  claim  ;  and  as  the  rights  of  a  creditor  are  superior  to  those 
of  a  legatee,  the  Court  of  Equity,  if  necessary  to  secure  the 
rights  of  the  creditor,  may  require  the  payment  of  the  whole  debt, 
at  least  to  the  extent  of  his  legacy,  from  a  single  legatee,  leaving 
him  to  seek  contribution  from  the  other  legatees,  instead  of  forc- 
ing the  creditor,  notwithstanding  his  acknowledged  superior  right, 
to  encounter  the  expense  and  delay  of  what,  after  all,  might 
prove  to  be  a  vain  and  fruitless  pursuit  of  such  other  legatees. 
For,  after  all,  if  the  creditor  should  undertake  to  pursue  the 
other  legatees  and  fail  in  realizing  his  debt,  he  would  still  have 
the  right  to  come  back  upon  the  single  legatee  for  the  amount 
which  he  had  been  unable  to  obtain  from  the  others. 

Recognizing  this  superior  right  of  the  creditor,  and  that  no 
legatee  is  entitled  to  receive  any  portion  of  his  legacy  to  the 
detriment  of  a  creditor,  the  Court  of  Equity  will  not  remit  a 
creditor  to  an  uncertain  and,  perhaps,  vain  pursuit  of  other  lega- 
tees, when  it  has  in  its  hands  and  under  its  control  a  fund  from 
which  the  debt  can  be  promptly  realized,  but  will  require  the 
legatee,  who  would  otherwise  be  entitled  to  the  fund,  to  seek  con- 
tribution from  his  co-legatee.  These  views,  we  think,  are  fully 
supported  by  the  authorities  cited  by  counsel,  especially  the 
cases  of  Fripp  v.  Talbird^  1  Hill  Ch.,  142;  McMullin  v. 
Brown^  2  Id.y  457;  and  Singleton  v.  Moore^  Rice  Ch.^  110. 
We  do  not  think,  therefore,  that  there  was  any  error  in  adjudg- 
ing that  the  plaintiff  was  entitled  to  payment  of  her  claim  out  of 
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the  fund  in  the  hands  of  the  court,  and  that  the  appellants  were 
entitled  to  a  decree  for  contribution  against  their  co-legatee,  J. 
Adger  Forsythe. 

The  only  remaining  inquiry  is  as  to  the  proportion  of  such 
contribution.  We  have  seen  the  amount  of  the  legacy  which  J. 
Adger  Forsythe  was  entitled  to  receive  under  the  terms  of  the 
will,  and  being  sui  juris  there  is  no  doubt  that  he  could  accept 
in  satisfaction  of  the  amount  due  him,  either  the  not«  of  the  ex- 
ecutor or  the  note  of  any  other  person,  or  any  other  species  of 
property ;  and  if  he  did  so,  it  would  as  effectually  extinguish  his 
claim  as  legatee  against  the  estate  of  the  testator  as  if  he  had 
received  satisfaction  in  gold  or  silver  dollars.  True,  he  might 
have  demanded  that  the  amount  of  his  legacy  should  be  paid  to 
him  by  the  executor  in  actual  cash,  but  he  was  not  compelled  to 
do  so ;  and  when  he  voluntarily  received  the  note  of  his  brother 
Samuel  in  satisfaction  of  his  legacy,  and  acknoAvledged  the  same 
in  writing  by  his  release  under  seal  to  the  executor,  whereby  the 
executor  was  authorized  to  charge,  and  did  charge,  the  same  as 
actual  cash  in  his  accounts  as  such  executor,  upon  which  he  has 
been  allowed  the  usual  commissions  upon  money  received  and  paid 
out,  we  think  the  transaction  must  be  regarded  as  a  payment  in 
full  of  the  legacy.  The  fact  that  by  reason  of  the  vicissitudes  of 
trade,  or  from  other  causes,  the  thing  received  as  money  has.  in 
the  course  of  time,  turned  out  to  be  of  much  less  value  than  it 
was  supposed  to  be  at  the  time  it  was  taken,  cannot  affect  the 
legal  aspect  of  the  transaction.  Its  character  was  fixed  on  June 
16,  1884,  when  J.  Adger  Forsythe  accepted  the  note  of  his 
brother  as  cash  in  full  payment  of  his  legacy,  and  acknowledged 
the  same  by  his  release  under  seal,  and  what  has  subsequently 
occurred  cannot  be  allowed  to  alter  its  legal  character. 

Suppose  that  J.  Adger  Forsythe,  instead  of  accepting  the  note 
of  his  brother  in  satisfaction  of  his  legacy,  had  received  from 
him  a  conveyance  of  a  lot  on  which  there  was  a  fine  building, 
the  value  of  which  was  fairly  estimated  at  five  thousand  dollars, 
and  the  building  should  be  destroyed  within  twelve  months  after 
the  transaction  was  consummated,  whereby  the  value  of  the  pro- 
perty became  seriously  impaired,  surely  theioss  would  fall  en- 
tirely upon  J.  Adger  Forsythe,  and  he  would  have  no  right  to 
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call  upon  others  to  share  in  his  misfortune  by  denying  that  he 
received  payment  in  full  of  his  legacy.  We  do  not  see  the  dif- 
ference, in  principle,  between  the  case  supposed  and  the  one  pre- 
sented by  the  facts  of  the  ca«e  now  before  us.  It  seems  to  us 
that  the  legal  character  of  the  transaction  on  June  16,  1884,  was 
practically  the  same  as  if  the  executor  had  exacted  payment 
of  the  sum  of  five  thousand  dollars  from  Samuel  W.  Forsythe, 
and  paid  over  the  same  to  J.  Adger  Forsythe  in  satisfaction  of 
his  legacy,  who  immediately  reloaned  that  amount  to  his  brother 
Samuel  taking  his  note  for  the  same,  in  which  case  there  could 
not  be  a  shadow  of  doubt  that  J.  Adger  Forsythe  would  be 
regarded  as  having  received  full  payment  of  his  legacy. 

Now,  if  it  had  been  made  to  appear,  and  the  master  had  so 
found  as  a  fact,  that  at  the  time  when  these  legacies  became  pay- 
able, the  assets  applicable  for  that  purpose  were  insufficient  to 
pay  the  same,  then,  perhaps,  the  legatee,  J.  Adger  Forsythe, 
would  not  be  held  accountable  for  more  than  what  he  actually 
received,  or  what  he  might,  by  the  exercise  of  due  diligence,  have 
realized,  even  though  he  may  have  previously  accepted  the  note 
for  the  fuli  amount  under  the  belief  that  the  assets  would  prove 
sufficient  to  pay  all  the  legacies  in  full.  But  there  is  no  such 
finding  by  the  master,  and  the  testimony  does  not  warrant  such  a 
conclusion.  On  the  contrary,  the  inventory  and  appraisement 
showed  that  the  assets  were  sufficient,  and  such  appears  to  have 
been  the  belief  of  both  the  executor  and  Samuel  W.  Forsythe, 
judging  from  their  representations  to  the  appellants,  when  they 
were  endeavoring  to  induce  the  appellants  to  accept  the  notes  of 
Samuel  W.  Forsythe  in  satisfaction  of  their  legacies.  It  is  true 
that  the  executor  was  not  then  aware  of  the  existence  of  the  plain- 
tiff's claim,  and  may  not  have  known  of  the  purpose  of  the  two 
brothers  to  divert  a  portion  of  the  assets  to  the  relief  of  their 
mother,  but  Samuel  was  aware  of  all  this.  It  may  be,  therefore, 
that  the  deficiency  in  the  assets,  which  has  led  to  this  controversy, 
may  have  been  due  entirely  to  the  kindly,  but  what  has  proved 
to  be  injudicious,  indulgence  extended  to  Samuel  W.  Forsythe  by 
J.  Adger  Forsythe,  and  their  commendable  desire  to  relieve  their 
mother  from  a  liability  which  was  pressing  upon  her.  If  so,  how- 
ever much  we  may  be  disposed  to  sympathize  with  such  an  exhi- 
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bition  of  fraternal  and  filial  regard,  we  cannot  allow  it  to  affect 
the  legal  rights  of  the  appellants,  who  are  before  the  court  demand- 
ing  such  rights. 

The  executor,  understanding  hi^  duties  as  such  fully,  was  pro- 
ceeding properly  and  promptly  to  the  settlement  of  the  estate 
according  to  the  terms  of  the  will,  and  while  unwilling  to  throw 
any  obstacles  in  the  way  of  any  family  arrangements  the  parties 
might  be  disposed  to  make  for  the  relief  of  one  of  them,  and,  on 
the  contrary,  showing  every  disposition  to  facilitate  such  arrange- 
ments as  far  as  he  could  safely  and  properly  do  so,  is  certainly 
not  in  default.  He  stood  ready  to  enforce  the  payment  of  the 
amount  necessary  to  satisfy  the  legacies,  and  was  only  deterred 
from  doing  so  by  the  voluntary  acceptance  by  J.  Adger  Forsythe 
of  his  brother^s  note  in  lieu  of  the  money,  when  he  very  properly 
demanded  and  received  from  him  the  proper  evidence  of  satisfac- 
tion in  full.  And  when  the  appellants  demanded  their  money, 
declining  the  proposition  made  to  them  in  behalf  of  Samuel,  he  at 
once  collected  the  money  and  promptly  notified  the  appellants. 
And,  as  the  event  has  proved,  it  would  probably  have  been  much 
better  for  all  parties  concerned  if  the  executor  had  been  allowed 
to  proceed  in  the  usual  way  to  the  settlement  of  the  estate,  with- 
out any  attempt  on  the  part  of  Samuel  W.  Forsythe  to  obtain 
further  time  for  the  payment  of  the  amount  due  by  him,  by  the 
arrangement  made  with  his  brother. 

Under  this  view  of  the  case,  we  do  not  deem  it  necessary  to 
consider  the  question  raised  in  the  argument  of  counsel  for  appel- 
lants, whether  it  was  competent  to  show  by  parol  evidence  that 
the  mortgage  given  by  Samuel  W.  Forsythe  to  J.  Adger  Forsythe, 
though  not  so  appearing  on  its  face,  was  really  intended  to  secure 
Mrs.  Rosetta  S.  Forsythe  as  well  as  J.  Adger  Forsythe.  For, 
even  granting  that  such  was  the  understanding  of  the  parties  at 
the  time  the  mortgage  was  executed,  we  do  not  see  how  it  could 
affect  the  question  which  we  are  called  upon  to  determine.  The 
fundamental  inquiry  is,  whether  J.  Adger  Forsythe  is  to  be  re- 
garded as  having  received  payment  in  full  of  his  legacy ;  and  as 
we  have  said  that  must  be  determined  by  what  occurred  on  June 
16,  1 884,  when  he  accepted  the  note  in  payment  of  his  legacy, 
and  acknowledged  satisfaction  in  full  by  his  release  under  seal. 
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If  he  then  accepted  the  note  as  payment,  which  the  testimony 
conclusively  shows  that  he  did,  it  operated  then  as  payment,  and 
what  subsequently  occurred  cannot  change  the  character  of  the 
transaction.  The  mortgage  was  not  given  until  nearly  twelve 
months  afterwards,  to  wit,  on  May  6,  1885,  and  cannot  have  the 
effect  of  changing  the  character  of  the  previous  transaction. 

But  in  addition  to  this,  even  assuming  that  the  agreement  was 
made  as  claimed,  and  that  it  had  the  same  force  and  effect  as  if  it 
had  been  formally  incorporated  in  the  mortgage,  we  do  not  see 
how  it  could  benefit  J.  Adger  Forsythe.  The  liability  which  that 
agreement  was  designed  to  secure  through  the  mortgage  was  a 
liability  of  Mrs.  Rosetta  S.  Forsythe,  with  which,  so  far  as  the 
evidence  discloses,  neither  J.  Adger  Forsythe  nor  Samuel  W. 
Forsythe  had  any  legal  concern.  It  was,  therefore,  an  arrange- 
ment by  which  these  two  brothers  voluntarily  allowed  a  large 
portion  of  the  assets  (as  it  happens,  exactly  the  amount  of  the 
two  legacies  to  appellants — two  thousand  dollars)  to  be  diverted 
from  the  payment  of  a  debt,  for  which  such  assets  were  liable,  to 
the  payment  of  the  debt  of  a  third  person  for  which  neither  of 
them  were  responsible.  It  was  practically  a  gift  to  Mrs.  R.  S. 
Forsythe  of  that  much  money,  which  was  properly  applicable  to 
the  note  of  J.  Adger  Forsythe. 

But  we  again  repeat,  we  do  not  think  that  the  taking  of  the 
mortgage,  or  what  was  done  under  it,  has  any  real  bearing  on  the 
question  we  are  called  upon  to  determine.  The  real  inquiry  being 
whether  J.  Adger  Forsythe  has  received  payment  in  full  of  his 
legacy  or  only  in  part,  we  think  it  must  be  determined  adversely 
to  the  position  taken  by  him,  upon  the  principle  that  anything  is 
payment  which  is  accepted  as  such ;  and  the  testimony  conclu- 
sively showing  that  on  June  16,  1884,  he  did  accept  the  note  of 
his  brother  for  five  thousand  dollars  in  full  payment  and  satis- 
faction of  his  legacy  for  that  amount,  and  acknowledged  the  same 
by  his  writing  under  seal,  he  must  be  regarded  as  having  received 
the  full  amount  of  his  legacy,  and  therefore  liable  to  contribution 
upon  that  basis. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  so  modified  as  that  the  appellants  shall  be  entitled 
to  a  decree  for  contribution  against  their  co-defendant,  J.  Adger 
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Forsythe,  in  the  proportion  which  $2,000  bears  to  $5,000,  instead 
of  in  the  proportion  which  $1,400  bears  to  $2,000,  and  that  in 
all  other  respects  the  judgment  of  the  Circuit  Court  be  afiSrmed. 


BRAZEL  T.  FAIR. 


1.  A  creditor  cannot  bring  an  action  for  the  recovery  of  lands  of  his  de- 
ceased debtor,  for  the  benefit  of  himself  and  other  creditors  of  the 
estate.  But  he  may  sue  the  administrator  to  judgment  and  then  sab- 
ject  the  land,  in  equity,  to  the  payment  of  the  debts  of  the  deceased. 

2.  Where  the  attorney  who  drew  a  deed  is  made  a  witness  to  its  execs- 
tion,  he  is  not  privileged  from  testifying,  at  least  to  the  consideration. 

3.  From  the  evidence  in  this  case,  the  court  concludes  that  a  trustee  had 
used  trust  funds  to  erect  improvements  on  his  own  land,  and  with  trust 
property  had  reproduced,  in  part,  the  buildings  thereon  after  their 
destruction  by  a  fire. 

4.  Where  property  is  purchased  with  trust  funds,  a  trust  attaches  to  it, 
and  the  cestuis  que  trust  have  the  option  to  take  it.  And  where  a 
trustee  uses  trust  funds  to  erect  buildings  on  a  lot  of  land  held  by  hhn 
in  fee,  and  thus  mixes  the  trust  property  with  his  own,  the  cestnU  que 
trust  are  entitled  to  follow  the  property  for  the  amount  of  the  trust 
money. 

5.  A  trustee  having  appropriated  in  part  trust  funds  to  the  erection  of 
buildings  on  his  own  land,  made  a  declaration  under  hand  and  seal, 
whereby  he  undertook  to  substitute  this  improved  property  for  the  trust 
funds  in  discharge  of  his  liability  therefor.  Held^  that  this  substitution 
was  unauthorized,  but  the  cesiuis  que  ti^ust  might  elect  to  confirm  it, 
and  claim  the  property  as  their  own. 

6.  Two  trustees,  A  and  B,  jointly  holding  property  in  trust  for  Mrs.  A 
and  Mrs.  B,  who  were  sisters,  with  remainder  to  their  children,  or,  in 
default  thereof,  to  the  survivor  or  her  children,  made  a  division  under 
a  power  contained  in  the  trust  deed.  A  used  the  trust  cash  in  bis 
hands  in  erecting  buildings  on  a  lot  of  land  held  by  him  individually, 
and  then  undertook  by  deed  to  substitute  this  entire  property  for 
the  money  so  used  by  him,  and  for  a  bond  given  to  him  by  B  fw 
equality  of  partition.  B  died  and  his  widow  became  his  executrix. 
A,  joined  by  his  wife  (who  was  childless),  then  filed  a  bill  againftt 
Mrs.  B  and  her  infant  children,  to  have  a  mistake  in  said  bond  cor- 
rected, and  the  amount  thereof  paid  to  A  in  his  own  right,  and  the  lot 
of  land  (the  buildings  then  being  in  ruins)  declared  to  be  the  trust 
estate.    The  court  corrected  the  mistake,  declined  to  order  payment  of 
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the  bond,  and  refused  to  confirm  the  substitution  of  the  property,  say- 
ing the  deed  was  voidable — that  Mrs.  A,  being  a  married  woman,  was 
incapable  of  consenting,  and  her  sister  objects ;  but  the  court  had  no 
information  as  to  the  solvency  of  A  and  ordered  no  inquiry  upon  this 
point.  A  and  Mrs.  B  died,  afler  which  Mrs.  A  kept  possession  of  the 
property,  she  and  the  children  (now  adults)  of  her  sister  treating  it  as 
their  own.  Held,  that  this  decree  did  nat  adjudge  that  the  cesiuis  que 
ti-ust  could  not  claim  this  lot  of  land  as  trust  property,  nor  did  it  make 
any  election  for  them,  and  therefore  Mrs.  A  and  the  children  of  Mrs. 
B  were  afterwards  entitled  to  elect  to  hold  it  as  their  own  against  the 
individual  creditors  of  A. 

Before  Frasbr,  J.,  Richland,  April,  1886. 

A  statement  of  this  case  is  made  in  the  opinion  of  this  court. 
The  deed  of  partition  is  there  suflSciently  stated.  The  declaration 
of  trust,  after  reciting  the  DeBrubl  deed  and  the  deed  of  parti- 
tion, proceeded  as  follows : 

And  whereas,  I,  the  said  Samuel  Fair,  am  possessed  and  seized 
as  of  fee  of  a  certain  lot  of  land,  with  a  brick  tenement  building 
thereon,  situated  in  the  said  city  of  Columbia,  commonly  known 
as  Fair  Row,  containing  eight  tenement  houses  or  residences, 
most  advantageously  located  in  the  said  town,  entire  for  sale  or 
rent;  which  property  it  is  deemed  advisable  for  the  use  and  bene- 
fit of  the  said  Mary  D.  Fair,  and  the  parties  under  the  limitations 
of  the  said  deed,  should  be  substituted  and  held  in  trust  by  me  in 
lieu  and  instead  of  the  said  trust  fund  of  $42,500.00,  the  said 
funds  being  hereby  discharged  in  my  hands  of  the  trusts  and  limi- 
tations of  the  said  deed. 

Now  know  ye^  that  I,  the  said  Samuel  Fair,  in  consideration  of 
the  premises  and  by  virtue  of  the  power  in  me  vested,  do  hereby 
acknowledge,  testify,  and  declare  that  the  said  lot  of  land  and 
tenement  building  thereon,  with  the  appurtenances,  situate,  lying, 
and  being  in  the  city  of  Columbia,  in  the  State  aforesaid,  bound- 
ing to  the  south  on  Plain  street,  east  on  Sumter  street,  *  *  ♦  is 
held  by  me,  the  said  Samuel  Fair,  in  trust  under  the  provision  of 
the  said  deed  of  trust  as  fully  and  in  every  respect  the  same,  and 
to  all  intents  and  purposes  as  if  the  said  lot  of  land,  with  the  tene- 
ments and  out  buildings  thereon  had  been  originally  named  and 
included  in  the  said  deed  of  trust  executed  by  the  said  Jesse 
DeBruhl  for  the  use  and  benefit  of  his  daughter,  the  said -Mary 
D.  Fair,  subject  to  the  same  conditions,  limitations,  and  powers  as 
are  expressed  in  the  said  deed  in  reference  to  the  other  property 
therein  conveyed.     The  said  deed  being  hereby  declared  a  part 
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and  parcel  of  this  instrument  of  writing  now  made in  the 

nature  of  a  declaration  of  trust  for  the  uses  and  purposes  afore- 
said, together  with  all  of  my  estate,  rights,  titles,  and  interest  in 
said  lot  of  land  and  tenements,  or  any  part  thereof.  And  I  do 
hereby  bind  myself  to  warrant  and  defend  all  and  singular  the  said 
premises  to  the  uses  of  the  said  trust  against  the  lawful  demands 
of  all  persons  whomsoever.  In  witness  whereof,  I,  the  said 
Samuel  Fair,  have  hereunto  set  my  hand  and  seal  this  the  16th 
day  of  June,  A.  D.  1863. 

(Signed)  Samuel  Fair,  [l.  s.] 

Signed,  sealed,  in  the  presence  of 
Jos.  Daniel  Pope, 
B.  F.  Watkins. 

The  Circuit  decree  was  as  follows  : 

1.  The  deed  of  Samuel  Fair  of  June  16,  1863,  after  reciting 
the  DeBruhl  deed,  the  sale  and  partition  of  the  property,  the 
ownership  by  Dr.  Fair  of  the  said  lot  and  its  value,  and  ''that  it 
is  deemed  advisable  for  the  use  and  benefit  of  the  said  Mary  D. 
Fair  and  the  parties  under  the  limitations  of  said  deed,"  that  the 
said  lot  *'should  be  substituted  and  held  in  trust  by  me  in  lieu 
and  instead  of  said  trust  fund,  $42,500,  the  said  trust  fund  being 
hereby  discharged  in  my  hands  of  the  trusts  and  limitations  of 
said  deed,**  goes  on  to  declare  "that  the  said  lot  is  held  by  me, 
the  said  Samuel  Fair,  in  trust  under  the  provisions  of  the  said 
deed  of  trust  as  fully  and  in  every  respect  the  same,  and  to  all 
intents  and  purposes,  as  if  the  said  lot  of  land,  with  the  tenements 
and  buildings  thereon,  had  been  originally  named  and  included 
in  said  deed  of  trust.** 

There  is  nothing  in  this  deed  to  show  that  Dr.  Fair  claimed 
that  any  portion  of  the  trust  fund  was  expended  in  the  erection 
of  the  valuable  buildings  which  were  on  the  lot.  The  deed  seems 
to  have  been  intended  only  as  a  change  of  investment,  and  to 
have  for  its  purpose  and  scope  the  substitution  of  this  lot  with  the 
valuable  buildings  then  on  it  for  the  whole  of  the  trust  fund  then 
held  by  Dr.  Fair,  including  the  Bauskett  bond.s,  the  money  due 
by  himself  and  by  the  co-trustee.  Col.  Marshall.  Though  this 
investment  was  made  by  only  one  trustee,  he  was^  the  only  one 
then  living ;  and  if  the  purchase  had  been  made  from  some  third 
person  and  in  good  faith  as  an  investment,  I  see  no  reason  why, 
under  the  power  in  the  deed,  the  investment  should  not  have 
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been  a  good  one,  even  without  or  against  the  consent  of  the  bene- 
ficiaries of  the  trust.  Dr.  Fair,  however,  had  no  right  to  buy 
from  himself  for  the  trust  estate  with  the  trust  funds,  and  the 
question  of  the  validity  of  the  investment  remained  an  open  one 
until  1866;  and  for  some  reason  the  deed  was  never  recorded 
until  after  the  commencement  of  this  action. 

All  the  valuable  buildings  on  this  lot  perished  during  the  burn- 
ing of  Columbia  in  the  spring  of  1865,  and  with  the  loss  of  the 
buildings  there  was  almost  a  total  lo&s  of  value  to  the  lot.  Dr. 
Fair  then  resorted  to  the  chancery  powers  of  the  Court  of  Equity 
to  confirm  this  investment,  and  to  have  the  decree  of  the  court 
that  this  lot  should  be  held  as  the  trust  estate,  or  that  the  deed  by 
Dr.  Fair  of  June  16,  1863,  should  be  held  and  decreed  to  be  a 
valid  execution  of  the  power  to  invest  conferred  by  the  DeBruhl 
deed.  For  this  purpose  a  bill  was  filed  by  Dr.  and  Mrs.  Fair  in 
the  Court  of  Equity  for  Richland  District  April  11, 1866,  against 
Mrs.  Marshall,  as  executrix,  and  Jno.  W.  Marshall,  as  executor, 
of  J.  Foster  Marshall,  and  against  Mrs.  Marshall,  as  life-tenant, 
and  her  children,  all  of  whom  were  then  living,  some  of  them . 
being  minors. 

The  case  was  heard  by  Chancellor  Carroll,  and  on  November 
15,  1866,  he  filed  a  decree,  in  which,  amongst  other  things,  it  is 
held  that  the  ''declaration  of  trust  executed  by  Dr.  Fair  in  June, 
1863,  is  held  to  be*  unauthorized  by  the  power  conferred  by  the 
deed  of  DeBruhl.''  In  the  light  which  time  has  thrown  on  the 
condition  of  things  existing  in  1866,  showing  the  insolvency  of 
the  estates  of  Dr.  Fair  and  Col.  Marshall,  it  is  difficult  to  under- 
stand why  there  was  any  opposition  to  the  proposed  confirmation, 
or  any  demand  for  the  payment  of  so  large  a  sum  of  money  from 
the  estate  of  Col.  Marshall,  this  being  one  of  the  purposes  of  the 
bill.  Yet  Mrs.  Marshall  did  object,  and  the  court  had  a  right, 
and  exercised  it,  of  objecting  on  the  part  of  Mrs.  Fair,  then  a 
married  woman,  and  on  the  part  of  the  minors,  all  of  whom  were 
properly  before  the  court.  The  decree  of  Chancellor  Carroll  binds 
them  in  all  respects  just  as  though  they  had  been  sui  juris^  and 
had  objected  for  themselves  to  the  proposed  investment. 

I  am  inclined  to  the  opinion  that  it  was  not  a  case  for  election. 
It  was  a  case  where  the  trustee  had  a  right  to  come  into  the  court 
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and  ask  its  advice  and  direction  as  to  the  mode  of  discharging  his 
duty,  and  the  decree  of  the  court  would  have  been  binding  with 
or  without  the  consent  of  the  beneficiaries.  This  decree  of  Chan- 
cellor Carroll  not  only  disapproves  of  this  investment  made  by 
the  deed  of  June,  1863,  but  goes  on  to  hold  that  the  $13,395  due 
by  Col.  Marshall  was  to  remain  as  an  investment  of  so  much  of 
the  trust  estate,  the  interest  on  which  was  to  be  paid  to  Mrs.  Fair 
and  Dr.  Fair  for  life  as  income. 

This  decree  was  a  judgment  of  the  court  on  a  matter  properly 
before  it.  If  the  deed  of  June,  1863,  had  beep  approved  by  that 
decree,  there  would  be  no  power  now  to  set  it  aside ;  and  as  it 
has  been  held  to  be  an  improper  investment,  I  fail  to  see  how  the 
court  can  now  hold  it  valid,  especially  when  in  the  decree  the 
court  refused  to  allow  Dr.  Fair  to  keep  a  large  part  of  the  con- 
sideration— the  Marshall  debt  of  $13,395 — on  which  the  transfer 
of  his  private  property  to  the  trust  estate  was  offered  by  Dr.  Fair, 
to  be  made  in  part  as  the  consideration  therefor.  This  proposi- 
tion would  be  too  plain  for  argument  if  Dr.  Fair  had,  as  he  might 
have  done,  invested  all  these  trust  funds  after  this  decree,  and 
lost  them  without  fault  on  his  part. 

If,  after  this  decree.  Dr.  Fair  had  made  a  new  deed  on  the  same 
trusts  and  limitations,  and  for  the  many  reasons  now  apparent, 
the  court  or  the  parties  might  now  accept  it ;  but  I  do  not  see 
how  the  court  can  now  give  vitality  to  a  deed  once  refused  by  the 
parties,  or  some  of  them,  and  disapproved  by  the  court.  Dr.  Fair 
did  not  make  any  new  declaration  of  trust,  but,  on  the  contrary, 
he  treated  this  property  as  his  own,  and  proceeded  to  borrow 
money  for  the  purpose  of  improving  it,  and  gave  his  own  bond  to 
Mr.  McCarter  with  a  mortgage  of  this  lot  as  security — executing 
the  mortgage  as  of  his  own  property.  It  is  true  that  Mrs.  Fair 
joins  in  the  mortgage  and  renounces  her  dower,  but  the  mortgage 
contains  no  reference  to  the  trust  estate ;  and  if  there  had  been 
any  purpose  to  admit  the  trust  in  any  way,  it  would  have  been 
much  more  to  the  purpose  to  have  joined  also  the  children  of  Mrs. 
Marshall,  who  were  the  remaindermen  in  fee,  while  Mrs.  Fair 
was  only  a  life-tenant.  In  this  mortgage  the  mortgaged  lot  is 
described  as  bounded  on  one  side  by  an  "unencumbered  lot  be- 
longing to  the  Slid  Samuel  Fair  (originally  a  part  of  the  same 
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premises)/'  On  an  examination  of  the  papers  before  me,  I  have 
come  to  the  conclusion  that  this  unimproved  lot,  therein  claimed 
as  his  own  by  Dr.  Fair,  is  a  part  of  the  lot  covered  by  the  deed 
of  June,  1863.  For  these  reasons  I  have  come  to  the  conclusion 
that  defendants  cannot  rest  on  the  deed  of  June,  1863. 

2.  The  defendants,  however,  rely  also  on  the  second  ground — 
that  a  large  part  of  the  money  of  the  trust  estate,  derived  from 
the  Bauskett  bonds,  some  $20,000  or  $24,000,  was  used  by  Dr. 
Fair  in  erecting  the  tenement  buildings,  using  the  same  with  a 
similar  amount  from  his  own  funds  for  the  purpose.  There  is 
considerable  dispute  about  the  facts  on  which  this  claim  rests. 
The  buildings  on  Fair's  Row  were  put  up  some  time  between 
1853  and  1856.  At  least  one-half  of  the  Bauskett  debt  was  not 
due  until  after  this  date.  There  is  no  direct  proof  that  any  part 
of  these  bonds  was  paid  him  to  1856,  or  that  there  was  any  sale 
made  of  them  by  Dr.  Fair  so  as  to  realize  any  money  on  them. 
The  only  evidence  going  lo  show  that  any  part  of  this  debt  was 
collected,  shows  that  one  of  the  bonds  had  passed  into  the  hands 
of  a  third  party. 

The  testimony  relied  on  to  show  that  any  part  of  this  trust  money 
was  used  on  this  lot  is  that  of  Mrs.  Fair  and  of  Mr.  Pope,  who 
was  the  confidential  adviser  of  Dr.  Fair,  and  was  also  a  witness 
to  the  deed  of  June,  1863.  The  testimony  of  Mrs.  Fair  does 
not  seem  to  come  within  the  exceptions  in  section  400  of  the 
Code.  I  think  that  so  far  as  Mr.  Pope's  testimony  as  to  confiden- 
tial communications  between  himself  as  an  attorney  and  Dr.  Fair  as 
his  client  goes  to  show  a  consideration  for  the  deed  of  June,  1863, 
it  is  competent,  because  he  is  a  witness  to  the  deed,  and  the  rule 
cannot  be  extended  to  such  a  case,  because  the  counsel  is  made  a 
witness,  and  the  door  has  been  opened  by  the  client  himself.  So 
far,  however,  as  the  testimony  goes  to  show  that  Dr.  Fair  made 
confidential  statements  to  his  counsel,  which  would  create  a 
charge  on  his  individual  estate  in  favor  of  the  cestms  que  trusty 
or  any  other  persons,  by  reason  of  any  violation  of  his  duty  as 
trustee,  by  an  unauthorized  use  of  the  trust  fund,  I  think  it  is  in- 
competent. It  does  not  make  the  testimony  competent,  that  it  is 
given  in  favor  of  the  widow,  because  it  is  given  to  establish  an 
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interest  adverse  to  b«r  as  widow  and  devisee  and  as  beneficiary  of 
a  trust. 

If,  however,  we  assume  the  testimony  of  both  to  be  competent, 
there  is  great  want  of  definiteness  in  the  statements.  These 
statements  seem  to  me  to  be  entirely  consistent  with  the  view  that 
Dr.  Fair,  in  some  way,  perhaps  by  sale,  realized  some  $20,000 
or  $24,000  on  the  Bauskett  bonds,  and  used  it  in  common  with 
his  own  funds  for  all  purposes,  but  that  in  fact  he  expended  on 
Fair's  Row  that  sum  of  money,  more  than  he  had  on  his  own 
individual  accounts,  and  in  one  sense  he  may  have  expended  that 
amount  out  of  the  trust  fund  on  these  buildings,  and  yet,  in  fieu^t, 
not  one  dollar  of  the  money  from  that  source  may  have  been  so 
used.  This  seems  to  be  the  view  of  the  case  on  which  the  bill 
in  equity  was  founded,  and  in  which  he  treats  this  money  as  still 
in  his  hands,  and  for  which  he  had  proposed  to  substitute  the  lot 
and  buildings. 

If,  however,  we  assume  that  this  amount  of  the  trust  estate  was 
used  in  these  buildings,  it  cannot  be  ^'distinguished  from  his  own." 
McNeil  V.  Morrowj  Rich.  Eq.  Cas,,  175.  The  right  to  follow 
trust  funds  ^^ceases  only  when  the  means  of  ascertainment  fail ; 
which,  of  course,  is  the  case  where  the  subject-matter  it  turned 
into  money  and  mixed  and  confounded  in  the  general  mass  of 
property  of  the  same  description.'*  Stori/  Eq.^  §  1259.  If  this 
amount  of  money  was  realized  on  the  Bauskett  bonds,  and  Dr. 
Fair,  during  the  construction  of  these  buildings,  expended  some 
$20,000  of  his  own  money  on  the  buildings,  and  lived  on  a  scale 
of  expenditure  which  allowed  as  much  as  "$2,000  or  $3,000 
every  summer  for  eight  consecutive  summers"  on  his  wife  in 
travelling,  it  is  very  hard'to  say  that  in  fact  any  portion  of  the 
trust  money  in  his  hands  was  expended  on  the  buildings,  and 
that  he  did  not  use  that  money  for  other  purposes  and  intend  to 
replace  it  with  his  own,  and  with  the  best  motives,  and  in  a  way 
to  which  there  could  have  been  no  objection  if  misfortunes  had 
not  come  upon  him  in  the  common  financial  ruin  which  came  upon 
the  South  in  1865. 

If  this  had  been  the  state  of  facts,  there  might  have  been  a 
breach  of  trust  which  would  have  made  Dr.  Fair  personally  lia- 
ble, but  not  a  constructive  trust  in  the  lot  itself,  even  to  the 
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extent  to  which  he  had  made  himself  liable  by  using  the  trust 
funds  in  this  way.  I  have  not  been  able  to  find  any  -case  in 
which  it  is  held  that  the  use  of  trust  funds  in  improvements 
operates  to  create  a  constructive  trust  in  the  land  itself,  or  a  lien 
upon  it  in  favor  of  the  trust  estate.  It  is  the  lot  itself  that  is 
here  claimed,  and  not  a  lien  upon  it. 

If,  however,  there  had  ever  been  any  just  claim  of  title  to  this 
lot,  or  to  a  lien  upon  it,  in  favor  of  the  trust  estate,  that  ques- 
tion cannot  now  be  raised.  When  Dr.  Fair  and  Mrs.  Fair  filed 
their  bill  against  Mrs.  Marshall  and  others  in  1866,  and  on 
which  Chancellor  Carroll  made  his  decree,  the  very  claim  was 
made  that  is  now  before  the  court,  that  this  lot  was  trust  estate. 
The  only  difference  is,  that  the  defendants  in  that  case  now  make 
the  claim,  and  rest  upon  an  additional  ground,  relying  not  only 
on  the  deed  of  June,  1863,  but  on  a  constructive  trust  arising 
from  the  improper  use  of  trust  funds. 

In  Cromwell  v.  The  County  of  Sac  (94  U.  S.,  352)  it  is  said 
that  a  judgment  is  **a  finality  as  to  the  claim  or  demand  in  con- 
troversy concluding  parties  and  those  in  privity  with  them,  not 
only  as  to  every  matter  which  was  offered  and  received  to  sustain 
or  defeat  the  claim  or  demand,  but  as  to  ant/  other  admissible 
matter  which  might  have  been  offered  for  the  purpose.*'  In  2 
Smith  Lead.  Cas.,  681,  it  is  said  that  "a  man  who  obtains  or 
defeats  a  judgment  by  representing  a  transaction  in  one  aspect 
will  be  precluded  from  giving  it  a  different  and  inconsistent  char- 
acter in  a  subsequent  suit  founded  on  the  same  subject-matter.'* 

Chancellor  Carroll  held  that  this  lot  was  not  trust  property, 
and  on  the  ground  that  there  was  no  valid  execution  of  a  power. 
But  I  cannot  see  that  it  ought  to  affect  that  judgment  if  at  the 
time  there  was  another  ground  on  which  it  could  have  been  held 
that  it  was  trust  property,  in  whole  or  in  part.  Parties  who 
cotoe  into  court  to  claim  or  defend  their  rights  to  property  must 
bring  with  them  all  their  facts  and  all  their  reasons,  and  not 
keep  back  some  of  them  for  a  second  hearing.  I  therefore  hold 
that  this  claim  has  been  concluded  by  the  decree  of  Chancellor 
Carroll. 

There  is,  however,  one  other  view  of  this  case  which  seems  to 
me  to  be  conclusive.     The  building  into  which  this  trust  fund  is 
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alleged  to  have  been  put  was  destroyed  by  fire  in  1865,  and 
nothing  has  been  left  but  the  lot  and  the  broken  brick,  a  long 
way  in  value  less  than  the  amount  of  Dr.  Fair's  own  money  used 
in  the  building,  and  as  to  the  amount  of  which  there  seems  to  be 
very  little  dispute.  The  valuable  house  now  on  the  lot  was 
erected  by  Dr.  Fair  out  of  his  own  means  and  with  these  ruins 
in  part,  and  there  is  no  pretence  that  any  of  the  trust  money 
was  thus  used  in  the  buildings.  The  lot  in  its  present  condition 
is  worth  about  $8,000,  a  large  part  of  which  may  be  due  to  the 
buildings  now  on  it. 

3.  In  order  to  make  the  possession  of  an  heir  or  devisee 
adverse  to  creditors  of  the  deceased,  there  should  be  something 
in  such  possession  which  amounts  to  an  ouster.  The  only  thing 
relied  on  in  this  case  is  the  fact  that  Mrs.  Fair  filed  her  complaint 
June  27,  1871,  against  the  creditors  of  Dr.  Fair  to  marshal  the 
assets  of  his  estate,  alleged  in  the  complaint  to  be  insolvent.  In 
this  complaint  it  is  alleged  that  Dr.  Fair's  estate  consists  of  cer- 
tain personal  property,  "together  with  certain  real  estate  lying 
in  the  city  of  Columbia,  consisting  chiefly  of  two  squares  or  lots 
of  land."  The  lot  in  dispute  in  this  case  is  not  one  of  them. 
So  far  from  being  a  denial  that  there  is  other  real  estate,  this 
is  an  admission  that  there  is  such  other  estate.  If  there  had 
been  a  distinct  denial  that  there  was  other  real  estate,  this  would 
have  only  been  one  of  the  issues  raised  in  that  case  and  still  un- 
decided, and  the  statute  can  only  run  as  to  any  matter  included 
in  such  issues  until  the  commencement  of  that  action.  If  the 
issue  as  to  the  title  was  not  raised  by  that  complaint,  it  is  difficult 
to  see  how  the  fact  that  it  was  filed  can  in  any  way  be  held  an 
assertion  by  Mrs.  Fair  of  an  adverse  title. 

If  in  any  way  the  statute  had  commenced,  it  was  suspended 
by  the  injunction  order  in  that  case  of  July  20,  1871,  by  which 
the  creditors  were  "enjoined  from  proceeding  against  Mrs.  Fair, 
the  plaintiff  in  this  action,  and  the  executrix  of  the  will  of  the 
said  Samuel  Fair,  deceased."  Mrs  Fair  was  devisee  and  execu- 
trix under  that  will,  and  such  an  action  as  this,  brought  without 
leave,  would  have  been  in  contempt  of  the  court.  The  other 
defendants  in  this  case  were  no  parties  to  that  complaint  to  mar- 
shal assets  ;  they  have  no  actual  possession ;  and  it  is  not  appa- 
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rent  how  anj  title  by  poBsession  only  on  the  part  of  Mrs.  Fair 
can  in  any  way  inure  to  their  benefit. 

There  has  been  no  argument  before  me  as  to  the  liability  of 
Mrs.  Fair  for  rents  and  profits,  and  that  question  will  be  left 
open,  as  well  as  any  claim  of  dower  and  right  to  come  in  as  a 
creditor,  if  parties  should  be  advised  to  claim  an  accounting  for 
the  trust  estate  in  the  hands  of  Dr.  Fair  as  trustee. 

It  is  therefore  ordered  and  adjudged,  that  the  lot  described  in 
the  complaint,  and  known  as  Fair's  Row,  was  at  the  death  of  Dr. 
Samuel  Fair,  and  now  is,  a  part  of  his  real  estate  and  liable  to 
the  claims  of  his  creditors,  and  passing  to  the  devisee  under  his 
will  after  the  creditors  have  been  paid.  It  is  further  ordered, 
that  the  said  lot  be  sold  on  salesday  in  October  next,  &c. 

The  defendants  appealed  upon  exceptions  which  cover  several 
pages  of  the  Brief,  but  they  substantially  involved  only  the  fol- 
lowing questions : 

1.  The  validity  of  an  instrument  of  writing  executed  by  Dr. 
Fair  in  1863  declaring  this  property  to  be  the  estate  held  by  him 
in  trust. 

2.  Whether  a  valuable  building  of  eight  tenement  houses, 
known  as  Fair's  Row,  erected  on  such  lot  (then  held  in  fee  by 
Dr.  Fair),  was  erected  with  money  of  the  said  trust  estate ;  and 
if  so,  whether  the  subsequent  destruction  of  Fair's  Row  by  fire, 
and  the  erection  of  the  present  building,  largely  with  materials 
and  the  proceeds  of  sale  of  materials  from  the  old,  partly  with 
money  raised  by  a  mortgage  of  a  part  of  this  lot,  and  partly,  per- 
haps, with  Dr.  Fair's  own  funds,  affected  the  rights  of  the  cestuis 
que  trust  as  against  this  property. 

3.  And,  as  bearing  upon  this  question,  whether  certain  state- 
ments made  by  Dr.  Fair  to  J.  D.  Pope,  Esq.,  an  attorney  at 
law,  were  privileged  communications,  and  Mr.  Pope's  testimony 
as  to  such  statements  therefore  incompetent. 

4.  Whether  both  of  the  questions  first  above  stated  are  matters 
that  were  raised,  or  might  have  been  raised,  and  therefore  were 
adjudicated,  and  in  favor  of  Dr.  Fair's  individual  estate,  and 
against  the  claim  of  the  cestuis  que  trunt,  by  an  unappealed  decree 
of  Chancellor  Carroll,  filed  in  November,   1866,  in  the  case  of 
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Samul  Fair  and  Wife  v.  Miz.  A.  Marshall  and  J.  W.  W. 
Marshall,  ezecutora,  and  others. 

6.  Whether  this  plaintiff,  a  creditor  of  Dr.  Fair  since  1867, 
is  estopped  by  lojches  from  now  asserting  her  claim  against  this 
property ;  and  as  incident  thereto  whether  demand  by  the  plaintiff 
to  have  this  property  subjected  to  the  payment  of  Dr.  Fair's 
debts,  has  been  prevented  by  an  injunction  order  of  Judge  Mel- 
ton in  July,  1871,  in  the  case  of  Mary  D.  Fair,  executrix  of 
Samuel  Fair,  v.  Jacob  Oeiger  et  al, — this  present  action  having 
been  instituted  between  April  30,  1885,  and  July  22,  1885. 

6.  Whether  it  is  proper  that  a  sale  of  this  property  should  be 
made  under  a  decree  in  this  case. 

Messrs.  Pope  ^  Shand,  for  appellants. 

Messrs.  William  Wallace  and  S.  W.  Melton,  contra. 

April  7,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  The  late  Dr.  Samuel  Fair,  of  the 
city  of  Columbia,  died  largely  insolvent  in  1870.  He  left  no 
children,  but  a  widow,  Mary  D.  Fair,  who  was  the  sole  devisee 
and  executrix  of  his  will.  In  July,  1871,  the  said  executrix 
filed  her  complaint,  Mary  D.  Fair,  as  executrix,  v.  Jacob  Oeiger 
et  ah,  to  sell  the  land  and  marshal  the  assets  of  her  testator.  In 
this  proceeding  creditors  were  called  in  to  prove  their  demands 
and  were  enjoined  from  suing  at  law.  Among  the  claims  proved 
was  one  of  Sarah  J.  Brazel,  a  sealed  note  for  $800,  bearing  date 
October  29,  1869.  The  property  stated  by  the  executrix  to 
belong  to  the  estate  was  all  fully  administered  under  the  orders 
of  the  court ;  but  the  lot  and  brick  building  in  which  the  testa- 
tor died  and  his  widow  continued  to  live,  near  the  Central  Bank, 
and  lying  on  Plain  street,  Columbia,  was  not  included  as  a  part 
of  the  estate  of  the  testator,  but  was  held  and  occupied  by  Mrs. 
Fair  as  a  part  of  her  trust  estate  for  life,  with  remainder  over  to 
the  children  of  her  deceased  sister. 

In  April  or  May,  1885,  more  than  thirteen  years  after  Mrs. 
Fair  had  filed  her  creditors'  complaint,  as  stated,  the  creditor, 
Sarah  J.  Brazel,  who  had,  as  before  stated,  established  her  de- 
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mand  against  the  estate,  filed  her  complaint,  with  leave  of  the 
court  for  that  purpose  first  had  and  obtained,  against  Mary  D. 
Fair,  as  executrix,  and  the  children  of  Elizabeth  A.  Marshall, 
deceased,  to  subject  to  the  debts  of  the  testator,  Dr.  Fair,  the 
said  house  and  lot  in  which  Mrs.  Fair  lived,  alleging  that  the 
same  was,  at  the  time  of  his  death,  a  part  of  his  individual  estate, 
and  subject  to  the  claims  of  his  creditors.  The  defendants,  Mrs. 
Fair  and  her  nephews,  the  children  of  her  deceased  sister,  Mrs. 
Marshall,  made  earnest  defence  on  several  grounds,  to  which 
more  particular  reference  will  be  made  hereafter.  It  was  referred 
to  the  master  to  take  the  testimony,  and  the  following  is  a  mere 
outline  of  the  case  made  : 

In  the  year  1842  the  testator  intermarried  with  Mary  D.,  one 
of  the  daughters  of  Jesse  DeBruhl,  of  the  city  of  Columbia, 
and  soon  after  Mr.  DeBruhl  purchased  for  his  said  daughter  a 
lot  situate  in  the  city  of  Columbia,  on  Plain  street,  and  near 
where  the  Central  National  Bank  now  stands.  There  was  at 
that  time  a  wooden  building  on  the  lot,  which  was  at  once  occu- 
pied by  Dr.  Fair  and  his  wife.  It  did  not  clearly  appear,  but  it 
is  believed  the  title  was  made  directly  to  Dr.  Fair,  and  he  claimed 
it  as  his  own. 

In  January,  1853,  Jesse  DeBruhl,  having  two  married  daughters, 
viz.,  Mrs.  Fair  and  her  sister,  Elizabeth  A.,  wife  of  Col.  J.  Foster 
Marshall,  of  Abbeville,  executed  and  delivered  to  said  Dr.  Fair 
and  Col.  Marshall,  the  husbands  of  his  daughters,  a  deed  of 
trust,  whereby  he  conveyed  to  them  a  valuable  plantation  of 
1,909  acres  on  the  Congaree  River,  near  Columbia,  and  one 
hundred  negro  slaves  by  name,  to  be  held  by  them  "as  joint  ten- 
ants in  common,**  in  trust  for  the  sole  benefit,  use,  and  behoof  of 
the  said  Mary  D.  Fair  and  the  children  to  be  born  of  her  body, 
and  of  the  said  Elizabeth  A.  Marshall  and  the  children  born,  or 
to  be  born,  of  her  body,*'  &c.,  the  net  profits  to  be  equally  divided 
between  said  trustees  for  the  use  of  their  respective  wives,  with 
the  power  to  sell  and  reinvest,**  &c.,  &c.  This  deed  was  duly 
proved  and  recorded.  In  December,  1853,  the  trustees  sold 
and  conveyed  the  plantation  to  John  Bauskett  for  $28,010,  pay- 
able in  bonds,  of  which  one- half  were  not  due  until  after  1856. 
In  January,  1854,  the  trustees  seemed  to  have  had  a  partition  of 
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the  trust  property,  in  which  Col.  Marshall  received  ninety  four 
(94)  negro  slaves  at  the  valuation  of  $56,200,  and  Dr.  Fair  took 
two  of  the  slaves  at  $1,400,  and  the  Bauskett  bonds,  making 
$29,410,  and  leaving  a  difference  still  due  him,  as  stated,  of 
$12,395  (afterwards  enlarged  by  Chancellor  Carroll  to  $13,395), 
and  Dr.  Fair  acknowledged  the  receipt  of  $29,410  by  him  as 
trustee  for  his  wife,  Mary  D.,  according  to  the  terms  of  the 
above  mentioned  DeBruhl  deed.     (See  papers  in  Brief.) 

About  the  time  of  this  division  of  the  trust  estate  Dr.  Fair 
placed  on  the  lot  whereon  he  lived,  as  before  stated,  valuable  per- 
manent improvements  in  the  form  of  eight  tenement  buildings, 
afterwards  known  as  ^^Fair*s  Row,*'  and,  as  alleged,  in  doing  so 
he  expended  about  $24,000  of  the  trust  money  realized  from  the 
Bauskett  bonds.  In  1863  he  applied  to  his  legal  adviser,  Joseph 
Daniel  Pope,  Esq.,  for  instruction  as  to  how  he  could  make  safe 
this  investment  of  the  trust  funds,  and  upon  the  advice  thus 
obtained  he  executed  what  in  the  *^Case**  is  called  the  '^declaration 
of  trust,"  which  recites  the  DeBruhl  deed,  the  sale  thereunder, 
and  the  subsequent  partition  and  agreement.  It  further  recites  his 
ownership  of  the  valuable  property  known  as  "Fair's  Row,"  and 
the  advisability  of  substituting  said  property  for  the  said  trust 
fund  of  $42,800,  and  thereby  discharging  in  his  hands  the  said 
funds  of  the  trusts  and  limitations  of  said  deed.  It  then  declares 
that,  in  consideration  of  the  premises,  and  by  virtue  of  the  power 
vested  in  him  by  the  said  DeBruhl  deed,  the  said  lot  of  land,, 
with  the  buildings  thereon,  "is  held  by  me  in  trust  under  the 
provisions  of  the  said  deed  of  trust,  for  the  use  and  benefit  of 
the  said  Mary  D.  Fair,  subject  to  the  same  conditions,  limita- 
tions, and  powers  as  expressed  in  the  said  deed  in  reference  to 
the  other  property  therein  conveyed,"  with  covenant  of  general 
warranty,  &c.  This  deed  was  not  recorded  until  1885.  See 
copy  printed  in  the  Brief. 

This  was  during  the  war,  and  soon  after  the  "declaration  of 
trust"  was  executed,  all  the  buildings  on  the  lot  were  consumed 
by  the  fire  in  which  Columbia  was  burned,  and  when  the  war 
ended  there  was  nothing  on  the  lot  where  "Fair  s  Row"  had 
stood,  but  a  mass  of  ruins.  The  slaves  which,  in  the  division, 
had  fallen  to  Col.  Marshall,  as  trustee,  for  his  wife,  were  emanci- 
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pated ;  and  Col.  Marshall  himself  had  fallen  at  the  battle  of  Sec- 
ond Manassas,  leaving  a  will,  of  which  Elizabeth  A.  Marshall, 
his  widow,  was  executrix,  and  his  brother,  J.  W.  W.  Marshall, 
executor. 

In  1866  Fair  and  wife  filed  their  bill  in  the  then  Court  of 
Eqaity  against  E.  A.  Marshall,  executrix,  and  J.  W.  W.  Mar- 
shall, executor,  making  parties  defendant  also  the  children  of 
Mrs.  Marshall  (then  all  infants,  except  William  J.,  who  was 
barely  of  age).  This  bill  recited  all  the  proceedings  hereinbe- 
fore stated,  pointed  out  the  mistake  of  $1,000  in  equalizing  the 
shares,  and  the  $12,395  still  due  by  the  estate  of  Col.  Marshall, 
and  prayed  ^Hhat  the  mistake  may  be  corrected,  and  that  he  be 
paid  $13,395  and  interest  by  the  executors  of  Col.  Marshall, 
and  that  the  declaration  of  trust  may  be  decreed  to  be  a  valid 
execution  of  the  power  conferred  in  dischar^  of  the  trustee  from 
all  liability  for  the  said  sum  of  $42,805.*'  Merely  a  formal  answer 
was  put  in  for  the  minors,  but  Mrs.  Marshall,  as  executrix,  vigor- 
ously resisted  the  claim  that  the  estate  of  her  testator  should  be 
made  to  pay  the  $13,395  difference  in  the  partition,  and  declin- 
ing to  assent  to  the  proposition  that  the  ruins  of  '^Fair's  Row*' 
should  be  taken  in  full  satisfaction  of  the  trust  fund  of  $28,010 
still  left,  as  she  alleged,  in  the  shape  of  the  Bauskett  bonds,  and 
praying  that  Dr.  Fair,  the  trustee,  who  received  those  bonds, 
should  be  required  to  give  security  for  the  forthcoming  of  the 
said  funds. 

The  decree  of  Chancellor  Carroll  corrected  the  error  of  $1,000, 
but  refused  to  give  judgment  against  the  estate  of  J.  Foster  Mar- 
shall for  the  $13,395,  and  also  declined  to  require  Dr.  Fair  to 
give  security  for  the  amount  of  the  Bauskett  bonds,  and  held 
that  Dr.  Fair,  trustee,  had  no  right,  as  a  general  proposition,  or 
under  the  DeBruhl  deed,  to  use  the  trust  money  in  purchasing 
from  himself,  and  therefore  that  *-Hhe  investment  in  the  lot  and 
buildings  referred  to  could  not  be  sustained.  It  is  voidable  at 
the  option  of  the  cestuis  que  truest,  Mrs.  Fair,  by  reason  of  her 
coverture,  is  incapable  of  consenting  to  it,  and  her  sister,  the 
other  beneficiary,  strongly  objects,"  &c. 

Mrs.  Marshall  died  in  1868,  leaving  several  children  surviv- 
ing, remaindermen  under  the  DeBruhl  trust  and  defendants  here. 
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The  decree  of  Chancellor  Carroll  was  never  appealed  to  the  Su- 
preme Court.  Dr.  Fair  sold  much  of  the  old  brick  and  other 
material  on  the  place,  and  with  the  proceeds,  the  debris,  and  the 
old  brick  retained,  he  commenced  the  erection  of  the  building 
that  now  stands  upon  the  lot.  Being  unable  to  go  on,  he  com- 
pleted the  building  with  money  borrowed  from  Mr.  J.  J.  McCar- 
ter,  the  mortgage  of  McCarter  on  the  premises  being  paid  bj  a 
sale  of  part  of  the  lot  as  trust  property,  ordered  by  the  court  to 
be  sold,  upon  petition  of  the  cestuis  que  traat  In  1870  Dr. 
Fair  died,  and  his  childless  widow,  Mary  D.  Fair,  has  been  con- 
tinuously living  on  the  same  ever  since,  electing  always  to  take  it, 
and  now  claiming  it,  as  the  very  small  remnant  of  her  once  large 
trust  estate,  and  her  only  home. 

The  cause  was  heard  on  the  pleadings  and  evidence  taken  by 
the  master,  and  the  Circuit  Judge  held,  substantially,  that 
although  the  trustee.  Fair,  may  have  expended  a  large  amount  of 
the  trust  fund  in  making  the  permanent  improvements  of  Fair's 
Row,  yet  he  placed  them  on  lands  of  which  the  title  was  in  him- 
self, and  thereby  so  mingled  the  fund  with  his  own  property  as 
to  preclude  the  ce9tui»  que  trust  from  following  it  into  the  lot,  and 
that  their  only  redress  was  a  money  accounting  against  his  estate 
as  an  ordinary  creditor.  He  also  held  that  the  decree  of  Chan- 
cellor Carroll  in  the  case  of  Fair  and  Wife  v.  The  executors  of 
J.  Foster  Marshall  et  al,y  decided  against  the  validity  of  the 
investment  in  Fair's  Row,  and  in  doing  so,  as  he  construed 
its  effect,  all  the  questions  which  the  cestuis  que  trust  could 
have  made,  including  that  of  their  election  to  take  under  the 
''declaration  of  trust,"  were  res  adjudicata^  and  they  could  never 
afterwards  make  an  election  to  that  effect ;  that  "the  court  had 
the  right  and  exercised  it  of  objecting  on  the  part  of  Mrs.  Fair, 
then  a  married  woman,  and  on  the  part  of  the  minors,  all  of 
whom  were  properly  before  the  court;'*  and  holding  that  the 
house  and  lot  in  question  was  the  individual  property  of  Dr. 
Fair  at  his  death,  ordered  it  sold  for  the  payment  of  his  debte 
generally. 

From  this  decree  Mrs.  Fair,  and  the  children  of  her  deceased 
sister,  Mrs.  Marshall,  who  are  the  remaindermen  under  the 
DeBruhl  deed,  appeal  to  this  court.     The  exceptions  are  numer- 
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ous  and  long,  and  as  they  are  in  the  Brief,  need  not  be  set  out 
here.  We  think  it  proper,  however,  to  make  the  preliminary 
observation,  that  this  is  not  an  action  at  law  for  the  recovery  in 
specie  of  the  house  and  lot.  A  mere  creditor  has  no  legal  title 
to  the  property  of  his  dqJ)tor,  whether  living  or  dead.  His  only 
right,  when  the  debtor  is  dead,  is  to  sue  his  personal  repre- 
sentative to  judgment,  and  to  go  into  equity  to  subject  what  is 
ascertained  to  be  his  property,  to  the  payment  of  his  debts.  We 
do  not  see  that  there  was  any  necessity  for  this  separate  action, 
and  we  will  consider  the  questions  made  as  if  they  had  arisen  in 
the  orderly  progress  of  the  cause  of  Mary  D,  FaiVj  as  executrix^ 
v.  Geiger  et  al.y  to  marshal  the  assets  of  the  estate  of  Dr.  Fair. 
Being  a  case  in  chancery,  this  court  is  required  to  review  the 
findings  of  fact  as  well  as  the  rulings  of  law  in  the  Circuit 
Court. 

In  order  to  prevent  confusion,  let  us  consider  Jiow  the  matter 
would  stand,  leaving  out,  for  the  moment,  the  record  in  the  case 
of  Fair  and  Wife  v.  The  executors  of  Marshall  et  al.  (1866). 
One  of  the  exceptions  complains  that  '*his  honor  should  have 
decided  (what  he  left  undecided)  that  the  trust  funds  derived 
from  the  trust  estate  were  by  the  trustee  put  into  the  buildings 
erected  on  the  lot  known  as  Fair's  Row  ;  and  having  so  decided, 
he  should  have  held,  as  matter  of  law,  that  thereafter  the  build- 
ings became  part  and  parcel  of  the  freehold,  not  severable  there- 
from ;  and  having  thus  held,  he  should  have  further  held,  as 
matter  of  law,  that  the  subsequent  destruction  of  the  buildings 
neither  changed  the  nature  of  the  estate  thus  created,  nor  the 
equities  of  the  cestui^  que  trust.'* 

The  Circuit  Judge  did  not,  in  terms,  decide,  but  he  seemed 
rather  to  accept  as  a  fact,  that  Dr.  Fair  used  $20,000  or  824,000 
of  the  trust  money  in  building  Fair's  Row.  We  agree  with  him 
in  that.  We  have  read  the  testimony  carefully.  Mrs.  Fair  so 
stated  most  positively,  and  Dr.  Fair  so  stated  in  terms  to  Mr. 
Pope  when  he  drew  the  "declaration  of  trust."  It  is  true  that 
Mr.  Pope  was  then  the  legal  adviser  of  Dr.  Fair,  and  certain 
confidential  communications  to  a  lawyer  are  not  to  be  disclosed. 
But  Mr.  Pope,  a  gentleman  of  the  highest  character,  was  made  a 
witness  to  the  paper,  and  as  such  he  had  the  right  to  speak  at 
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least  as  to  its  consideration.  Moffatt  v.  Hardin^  22  S.  C,  11. 
But  without  turning  aside  now  to  go  into  that,  we  think  ample 
confirmation  of  the  fact  is  found  in  the  time  at  which  the  impro?e- 
ments  were  made,  the  want  of  proof  or  probability  that  Dr.  Fair 
had  the  necessary  means  from  any  other  source,  his  habits  of  lir- 
ing  and  subsequent  conduct  and  other  circumstances  in  the  case. 
We  are  judicially  satisfied  of  the  fact. 

We  also  think  the  evidence  shows  that  the  house  now  on  the 
lot  was,  for  the  most  part,  built  out  of  the  ruins  of  Fair's  Row, 
and  a  sale  of  part  of  the  lot  itself  ordered  by  the  court  as  trust 
property.  It  was  not  shown  that,  immediately  after  the  war.  Dr. 
Fair  had  the  means  to  build  it,  and  if  he  did  contribute  any 
of  his  own  means,  it  did  not  appear,  or  how  much.  We  regard 
the  house  now  on  the  lot  as  a  reproduction  and  remnant  of  Fair's 
Row,  as  if  it  were  one  of  the  original  eight  tenement  buildings 
of  that  row,  w^iich,  in  some  way,  had  escaped  the  destruction 
which  overwhelmed  all  the  others. 

In  this  state  of  facts  what  would  be  the  equities  of  the  ee$tuU 
que  trust  ?  "When  trustees  purchase  property  with  trust  funds, 
and  take  the  title  thereto  in  their  own  names,  without  any  decla- 
ration of  trust,  the  trust  arises  in  respect  to  such  property  in 
favor  of  the  cestui  que  trusty  or  other  beneficiary.  Equity 
regards  such  a  purchase  as  made  in  trust  for  the  person  bene- 
ficially interested.''  3  Pom.  Eq.  Jur.,  §  1049.  If  Dr.  Fair 
had  purchased  Fair's  Row  entirely  with  trust  funds,  we  suppose 
there  is  no  doubt  the  court  would  declare  that  a  trust  had  attached 
to  it,  and  the  ceatuis  que  trust  would  have  the  option  to  take  it. 

But  it  is  said  that  Dr.  Fair  owned  the  lot  upon  which  the  im* 
provements  were  made,  and  he  may  have  contributed  some  of  his 
own  means  in  making  them,  which  makes  this  a  case  of  a  trustee 
mixing  trust  funds  with  his  own, .  and  the  money  in  that  way 
having  lost  its  identity  could  not  be  followed ;  and  this  on  the 
authority  of  McNeil  v.  Morrow^  Rich.  Eq.  Cas.,  175.  We  do 
not  think  the  case  cited  goes  so  far.  It  holds  the  undoubted 
doctrine  that  "so  long  as  property  held  in  trust  or  a  trust  fund 
can  be  traced  and  distinguished,  it  will  enure  to  the  benefit  of 
the  cestui  que  trusty  and  all  claims  of  the  creditors  of  the  trustee 
must  be  postponed  until  the  trust  is  discharged."     But  that  case 
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does  not  undertake  to  determine  when  the  trust  flinds  cannot  be 
"traced  or  distinguished."  The  rule  contended  for  would  cer- 
tainly tend  to  make  the  way  plain  and  easy  for  an  insolvent  trus- 
tee to  put  the  trust  funds  beyond  reach,  and  thus  practically 
escape  all  responsibility.  The  trustee  violates  his  duty  when  he 
mixes  trust  funds  with  his  own,  and  if  he  does  so,  '*the  burden  of 
proof  rests  upon  him  of  showing  most  conclusively  what  portion 
is  his,  and  whatever  of  the  mixed  fund  he  cannot  thus  show  to 
be  his  own,  even  though  it  be  the  whole  mass,  will  be  awarded  to 
the  beneficiary."     2  Pom.  Eq.  Jur,,  §  1076. 

The  equitable  doctrine  applicable  to  trustees  who  mix  trust 
funds  with  their  own,  is  somewhat  refined,  but,  as  we  understand 
it,  seems  to  be  well  stated  by  Jessel,  M.  R.,  in  the  case  of 
KnatcUull  v.  Hallett^  13  Oh.  Div.,  696,  as  follows :  ''The 
moment  you  establish  the  fiduciary  relation,  the  modern  rules  of 
equity,  as  regards  following  trust  money,  apply.  *  *  *  The 
doctrines  are  progressive,  refined,  and  improved,  and  if  we  want 
to  know  what  the  rules  of  equity  are,  we  must  look  rather  to  the 
more  modem  than  the  more  ancient  cases.  *  *  *  The  modern 
doctrine  of  equity,  as  regards  property  disposed  of  by  persons  in 
a  fiduciary  position,  is  a  very  clear  and  well  established  doctrine. 
You  can,  if  the  sale  was  rightful,  take  the  proceeds  of  sale  if 
you  can  identify  them.  If  the  sale  is  wrongful,  you  can  still 
take  the  proceeds  of  sale  in  a  sense  of  adopting  the  sale  for  the 
purpose  of  taking  the  proceeds  if  you  can  identify  them.  But 
it  often  happens  that  you  cannot  identify  the  proceeds.  The  pro- 
ceeds may  have  been  invested  together  with  money  belonging  to 
the  person  in  a  fiduciary  position  in  a  purchase.  He  may  have 
bought  land  with  it,  for  instance,  or  he  may  have  bought  chattels 
with  it.  Now,  what  is  the  position  of  the  beneficial  owner?  In 
that  case,  according  to  the  now  well  established  doctrine  of 
equity,  the  beneficial  owner  has  the  right  to  elect  either  to  take 
the  property  or  to  hold  it  as  a  security  for  the  amount  of  the 
trust  money  laid  out  in  the  purchase ;  or,  as  we  generally  express 
it,  he  is  entitled  to  his  election,  either  to  take  the  property  or  to 
have  a  charge  on  the  property  for  the  amount  of  the  trust 
money,"  &c. 

This  view,  as  it  seems  to  us,  is  corroborated  and  fortified  by 
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the  "declaration  of  trust''  in  1863.  We  do  not  see  how  the 
doctrine  that  a  trustee  cannot  purchase  from  himself  can  be  made 
to  apply  to  this  case,  in  which  the  question  is,  not  as  to  the 
regularity  or  legality  of  the  investment,  but  as  to  the  rights  of 
the  beneficiaries  to  claim  under  a  deed  made  to  secure  an  invest- 
ment which  was  "unauthorized."  "When  the  trust  is  not  created 
by  the  instrument  of  conveyance,  it  may  be  sufficiently  declared 
and  evidenced  by  the  trustee  to  whom  the  land  is  conveyed,  or 
who  becomes  holder  of  the  legal  title,  and  this  may  be  done  by  a 
writing  executed  simultaneously  with,  or  subsequent  to,  the  con- 
veyance, and  such  writing  may  be  of  a  most  informal  nature." 
2  Pom.  Eq.  Jur„  1007,  and  notes.  Dr.  Fair  had  put  $20,000 
of  trust  funds  into  Fair's  Row,  but  the  title  of  the  lot  on  which 
it  stood  was  in  himself.  Could  he  not  dedicate,  substitute  that 
property,  lands,  and  houses,  as  the  trust  property  of  his  wife,  and 
especially  in  view  of  the  fact  that  he  had  put  her  trust  funds  into 
it  ?  He  certainly  owed  the  money,  and  it  was  most  natural  and 
creditable,  if  not  his  duty,  to  do  so.  It  was  very  little  more  than 
confessing  a  judgment  to  secure  it,  or  giving  a  purchase  money 
mortgage.  It  is  most  true,  as  Chancellor  Carroll  held,  that  the 
investment  was  "unauthorized,"  and  did  not  bind  the  centuU  que 
trust,  if  they  preferred  to  retain  their  right  to  have  a  money 
account  against  the  trustee.  But  the  trustee  himself  could  not 
disclaim  it;  and  if  (the  trustee  being  insolvent  and  not  personally 
able  to  pay)  the  beneficiaries  chose  to  take  under  it,  and  in  that 
view  adopting  the  investment,  why  should  they  not  have  the  right 
to  do  so,  and  hold  it  as  their  trust  estate  ? 

It  is,  however,  earnestly  urged  in  opposition  to  this  view,  that 
in  the  case  of  Fair  and  mfe  v.  Elizabeth  A.  Marshall  and  J.  W, 
W,  Marshall,  as  executors  of  J.  F.  Marshall,  et  aL,  the  court 
refused  to  confirm  the  investment,  holding  that  "the  investment 
in  the  lot  and  buildings  could  not  be  maintained,*'  and  Mrs.  Fair 
and  the  other  defendants,  having  been  before  the  court  in  that 
case,  are  bound  by  the  judgment,  and,  as  a  consequence,  the  right 
of  election  which  they  had  before  was  adjudged  against  them,  and 
is  irrevocably  gone.  The  judgment  in  that  case  certainly  deter- 
mined conclusively  everything  that  was  properly  in  issue  before 
the  court  and  decided  by  it.    But  the  precise  points  decided  must 
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be  determined  by  the  pleadings  and  scope  of  the  bill  and  the 
decree.  The  bill  of  Dr.  Fair  claimed  that  in  the  partition  of  the 
trust  property  there  was  a  mistake  against  him  of  $1,000,  and 
that  there  was  still  due  him  $12,395,  which,  by  correcting  the 
mistake,  was  $13,395.  To  recover  this,  he  instituted  the  pro- 
ceeding against  the  executors  of  J.  F.  Marshall,  and  in  order  to 
make  that  expected  recovery  his  own  individual  property,  he 
pniyed  the  court  to  confirm  the  "declaration  of  trust,"  substituting 
Fair's  Row  in  full  payment  and  discharge  of  the  whole  trust  fund 
in  his  hands.  No  mention  whatever  was  made  of  the  right  of 
option  or  election,  but  all  the  questions  were  made  strictissimi 
juris.  Mrs.  Fair  was  co  plaintiff  with  her  husband,  and  the 
minors  made  formal  answer,  submitting  their  rights.  It  was  not 
alleged  that  Dr.  Fair  was  insolvent,  and  no  reference  was  asked 
for  to  ascertain  the  facts.  Indeed,  it  did  not  appear  that  Mrs. 
Marshall  even  knew  that  the  proceeds  of  the  Bauskett  bonds  had 
been  expended  in  the  buildings  on  Fair's  Row,  which  was  then  in 
ruins.  The  negro  slaves,  which  had  been  assigned  to  her  husband, 
were  all  emancipated,  and  she  very  naturally,  as  his  executrix, 
made  vigorous  opposition  to  the  recovery  claimed  against  her  of 
$13,395,  and  all  the  proceedings  on  which  the  claim  was  founded. 

Chancellor  Carroll  held  that  Dr.  Fair  had  no  right,  as  a  gen- 
eral proposition  or  under  the  DeBruhl  deed,  to  use  the  trust 
money  in  purchasing  from  himself,  and,  therefore,  that  "the 
investment  in  the  lot  and  buildings  referred  to  could  not  be  sus- 
tained. It  is  voidable  at  the  option  of  the  cestuis  que  trust,  Mrs. 
Fair,  by  reason  of  her  coverture,  is  incapable  of  consenting  to  it, 
and  her  sister,  the  other  beneficiary,  strongly  objects,"  &c.  The 
chancellor  was  right  on  all  the  points.  After  holding  that  the 
investment  could  not  be  "sustained"  as  in  full  discharge  of  the 
trustee,  he  held  that  it  was  voidable  at  the  option  of  the  cestuis 
que  trustj  and  he  abstained  from  confirming  it,  because  Mrs.  Fair, 
by  reason  of  her  coverture,  was  incapable  of  consenting  to  it,  and 
her  sister,  Mrs.  Marshall,  who  was  only  interested  in  remainder, 
objected. 

We  are  unable  to  see  how  this  can  be  construed  into  an  adjudi- 
cation, deciding  and  concluding  negatively  Mrs.  Fair's  right  of 
option.    It  seems  to  us  rather  as  a  refusal  to  determine  the  matter 
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of  her  election  on  account  of  her  disability,  leaving  her  to  make 
it  afterwards,  if  her  disability  should  be  removed.  The  judgment 
was,  and  is,  binding  on  the  parties  as  to  the  questions  of  the  right 
of  the  trustee  to  make  the  investment  and  to  recoverthe  $13,395. 
But  we  do  not  consider  that  the  question  as  to  the  right  of  elec- 
tion was  before'the  court,  or  was  necessarily  involved  in  the  issues, 
or  actually  adjudged.  The  decree  cannot  be  construed,  a^inst 
its  own  terms,  to  have  adjudged  adversely  Mrs.  Fair's  right  of 
option  to  take  what  was  left  of  the  investment,  although  it  was 
made  without  authority.  If  it  had  turned  out  as  Dr.  Fair  insisted, 
that  he  had  the  power  to  make  the  investment,  there  would  hare 
been  no  need  of  option  on  the  part  of  the  beneficiaries,  for  Fair's 
Row  would  have  been  the  trust  estate  with  or  without  their  con- 
sent. The  occasion  for  option  never  arose  until  the  decision  vas 
made  that  the  investment  was  "unauthorized." 

The  familiar  doctrine  of  election  is,  that  *'when  one  is  pat  to 
his  election  he  is  not  bound  to  elect  until  all  the  circumstances 
necessary  to  enable  him  to  make  a  deliberate  and  discriminating 
choice  are  ascertained,  and  it  seems  if  he  makes  an  election  with- 
out it,  he  is  not  bound  by  it."  Pinckney  v.  Pinckney^  2  Rich. 
Eq.y  219;  2  Story  Eq.,  §§  1097,  1098.  But  even  if  it  should 
be  held  that  Mrs.  Marshall,  who  was  only  one  of  the  remainder- 
men as  to  this  trust  of  her  sister,  Mrs.  Fair,  and  is  now  dead,  must 
be  considered  to  have  elected  against  the  investment,  we  cannot 
see  how  in  a  case  like  this  that  should  bind  all  the  other  parties. 
See  1  Pom.  Eq.  Jur,^  §  516,  and  notes. 

If  it  was  intended  to  reach  beyond  the  questions  made  as  to  the 
legal  right  of  the  trustee  to  make  the  investment  and  to  recover 
the  $13,395,  we  think  it  was  error  to  hold  that  "the  court  had  a 
right  and  exercised  it,  of  objecting  on  the  part  of  Mrs.  Fair,  then 
a  married  woman,  and  on  the  part  of  the  minors,  all  of  whom 
were  before  the  court."  These  parties  at  that  time  could  not, 
on  account  of  disability,  make  an  election  or  option  for  them- 
selves, and,  as  we  have  seen.  Chancellor  Carroll  did  not  make  an 
election  for  them,  but  distinctly  disclaimed  doing  so.  The  elec- 
tion of  Mrs.  Fair  at  that  time  was  in  no  way  necessary  to  the 
decree  rendered  by  Chancellor  Carroll ;  and  we  assume  that  if 
he  had  considered  himself  as  having  the  right,  he  could  not, 
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without  great  necessity,  have  undertaken  to  make  an  election  for 
her  and  her  minor  nieces  and  nephews  in  reference  to  a  matter 
of  vital  consequence  to  them,  and  as  to  which  he  had  no  informa- 
tion whatever.     See  1  Pomeroy^  §  509. 

It  has  always  been  the  just  boast  of  equity  that  it  protects 
those  who  cannot  protect  themselves,  and  that  it  delights  espe- 
cially in  guarding  with  watchful  care  the  rights  of  infants  and 
married  women.  We  do  not  think  that  Mrs.  Fair  has  ever 
elected,  either  in  person  or  through  the  chancellor,  or  by  the 
force  of  the  judgment  of  the  court,  to  repudiate  her  husband's 
declaration  of  trust ;  but,  on  the  contrary,  has  always  and  under 
all  circumstances,  before  his  death  and  after,  by  deed  as  well  as 
by  word,  claimed  to  hold  under  that  deed ;  and  that,  having  now 
expressed  her  option  to  take  the  house  and  lot  in  which  she 
lives  as  the  small  remnant  of  her  once  handsome  trust  estate, 
she  has  a  right  to  do  so,  holding  it  as  trustee  for  the  remainder- 
men, in  accordance  with  the  terms  of  the  DeBruhl  deed  and  the 
declaration  of  trust  of  1863. 

This  makes  it  unnecessary  to  consider  the  other  defence  of 
laches  and  the  statute  of  limitations. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  complaint  dismissed. 


DICKSON  v.  GOURDIN. 


1.  The  statute  of  limitations,  as  such,  has  no  application  to  an  action  on  a 
sealed  instrument  executed  prior  to  1870.  But  the  courts  will  pre- 
sume payment  after  the  lapse  of  twenty  years,  if  there  is  nothing  to 
rebut  such  a  presumption. 

2.  After  this  presumption  of  payment  is  complete  it  can  only  be  rebutted 
by  such  proof  as  would  take  an  action  upon  a  promissory  note  out  of 
the  statute  of  limitations. 

3.  The  rebuttal  of  this  presumption  by  a  part  payment  is  not  upon  the 
theory  of  a  new  promise,  but  of  an  admission  by  which  the  old  debt 
is  acknowledged  to  be  unpaid.  The  statute  of  limitations  creates  a 
legal  bar  to  the  action,  but  where  there  is  no  statutory  bar,  lapse  of 
time  merely  raises  a  presumption  of  payment,  which  may  be  rebutted. 
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4.  Part  payments  within  twenty  years  after  maturity  made  by  the  princi- 
pal obligor  with  the  knowledge  of  the  surety,  his  brother  and  partner, 
rebut  the  presumption  of  full  payment  by  either  the  principal  or  the 
surety. 

6.  This  action  on  a  bond  distinguished  from  the  case  of  Walters  v.  Kraft, 
23  S.  C,  583,  which  was  on  a  promissory  note. 

Before  Withbrspoon,  J.,  Charleston,  July,  1886. 

The  opinion  states  the  facts  of  the  case.  The  Circuit  decree 
was  as  follows : 

The  sole  question  then  submitted  for  determination  by  the 
court  is,  whether  or  not  the  estate  of  Henry  Gourdin,  the  de- 
ceased surety  and  joint  and  several  obligor  on  said  bond,  is  dis- 
charged from  liability  by  the  presumption  of  payment  arising 
from  lapse  of  time.  Ordinarily  and  within  twenty  years  it  has 
been  held  that  the  possession  of  a  note  by  plaintiff  entitled  him 
to  judgment,  unless  the  defendant  shows  payment.  After  the 
twenty  years  has  expired  from  maturity  the  burden  is  shifted, 
the  note  or  bond  is  presumed  paid,  and  the  plaintiff  is  then  re- 
quired to  show  non-payment,  or  he  will  fail  in  his  suit.  This  pre- 
sumption of  payment,  arising  from  the  lapse  of  twenty  years  or 
more,  is  not  a  presumption  of  law,  constituting  a  legal  bar,  bat 
one  of  fact,  based  upon  public  policy  and  necessity,  which  from 
lapse  of  time  has  acquired  an  artificial  force  stronger  than  belief, 
and  has  been  held  conclusive,  unless  overthrown  by  testimony  of 
the  character  required  to  resist  a  note  without  seal  barred  by  the 
statute  of  limitations.  Shuhrick  v.  Adams,  20  S.  (7.,  51.  An 
admission  simply  that  the  debt  has  not  been  paid  will  not  be 
sufficient,  unless  it  be  an  admission  amounting  to  an  acknowledg- 
ment of  a  subsisting  liability  like  that  which  would  renew  a  debt 
barred  by  the  statute.  Stover  v.  Daren,  3  Strob.,  450,  reaffirmed 
in  Boyce  v.  Lake,  17  aS'.  C,  488. 

In  this  case  plaintiff  relies  upon  the  admitted  fact  of  the 
regular  payment  of  interest  on  the  bond,  by  checks  of  the  firm 
of  Gourdin,  Matthiessen  &  Co.,  of  which  firm  Robert  N.  Gour- 
din, the  principal,  and  Henry  Gourdin,  the  surety,  were  both 
members,  and  that  the  checks  were  charged  to  Robert  N.  Gour- 
din on  the  books  of  the  firm,  as  sufficient  to  rebut  the  presump- 
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tion  of  the  payment  arising  from  lapse  of  time.  Is  this  sufficient 
to  rebut  the  presumption  of  payment  as  to  the  surety,  Henry 
Gourdin,  deceased  ?  It  is  admitted  that  none  of  the  interest  on 
the  bond  was  over  paid  by  Henry  Gourdin,  the  surety,  personally. 
I  conclude,  as  TTtaf/er  of  fact^  that  all  of  the  interest  paid  on 
the  bond  was  paid  by  Robert  N.  Gourdin,  the  principal  debtor. 

As  the  testimony  to  rebut  the  presumption  of  payment  must  be 
of  the  character  required  to  renew  a  debt  barred  by  statute,  it  is  in- 
sisted that  the  principles  decided  in  the  case  of  Walters  v.  Kraft 
(23  S.  (7.,  578)  are  applicable  to  the  case  under  consideration. 
In  Walters  v.  Krafts  the  action  was  upon  the  joint  and  several 
promissory  note,  dated  May  29, 1872,  and  payable  at  thirty  days. 
The  interest  was  regularly  paid  each  year  by  the  principal 
debtor,  the  last  payments  being  June  1,  1877,  and  June  1, 
1878,  the  other  two  parties  to  the  note  being  sureties.  The 
action  in  that  case  was  commenced  February  21,  1880.  There 
is  a  striking  similarity  in  the  facts  in  the  two  cases.  The  de- 
fence in  Walters  v.  Krafts  relied  upon  by  the  sureties^  was  the 
statute  of  limitations,  and  not  presumption  of  payment,  as  in 
this  case,  and  the  only  question  raised  by  the  appeal  was,  whether 
payments  made  by  the  principal  debtor^  before  the  statutory 
period  as  to  the  not^  had  expired,  would  take  the  ca^e  out  of  the 
statute  aB  to  the  sureties.     It  was  decided  that  it  would  not. 

In  Walters  v.  Kraft^  aa  in  the  case  of  Smith  v.  Caldwell^  it 
was  held  that  when  the  statutory  period,  counting  from  the  origi- 
nal accrual  of  the  cause  of  action,  expired  before  the  commence- 
ment of  the  suit,  a  promise  shown  for  the  purpose  of  opposing 
the  plea  of  the  statute,  is  itself  the  cause  of  action^  whether  such 
promise  was  made  before  or  after  the  expiration  of  the  statutory 
period ;  that  payment,  admission,  and  the  like,  are  but  evidence  of 
a  promise  to  pay,  and  that  whatever  is  said  to  revive  a  debt  must 
operate  through  a  promise,  express  or  implied ;  that  the  same 
construction  applies  as  well  to  the  former  as  to  the  present  statute 
of  limitations.  It  was  further  held  in  that  case,  that  9i.  new 
promise  was  implied  from  partial  payments  credited  on  the  note, 
constituting  a  new  contract  and  a  new  cause  of  action  upon  which 
the  principal  debtor  making  it  was  alone  liable. 

Apply  by  analogy  these  principles  to  the  bond  sued  upon  in 
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this  case,  as  if  twenty  years  had  been  expressly  declared  by 
statute  to  create  a  bar  to  this  action,  what  would  be  the  effect  aa 
to  the  liability  of  the  estate  of  the  surety  under  a  plea  of  presump- 
tion of  payment?  More  than  twenty  years  had  elapsed  in  this 
case  from  the  maturity  of  the  bond  to  the  death  of  the  surety  in 
December,  1879,  or  to  the  commencement  of  this  action,  April 
12,  1886.  Whilst  the  payment  of  interest  in  this  case  would 
bind  the  principal  debtor  who  made  it,  yet  under  the  authority  of 
Walters  v.  Kraft  it  would  not  be  suflScient  to  continue  the  lia- 
bility as  ''against  the  surety.'*  In  Walte7*s  v.  Kraft  it  is  said 
there  is  no  just  foundation  for  the  idea  that  payment  on  a  note 
by  one  of  several  joint  debtors,  is  the  act  of  all,  on  the  ground  of 
agency  arising  from  community  of  interest. 

The  fact  of  the  payment  of  interest  by  the  principal  debtor, 
by  checks  of  the  firm,  of  which  the  principal  and  surety  are 
both  members,  and  the  charging  of  said  checks  on  the  books  of 
said  firm  to  the  principal  debtor,  I  do  not  think  sufficient  to 
rebut  the  artificial  force  of  the  presumption  of  payment  relied 
upon  by  the  executors  of  the  deceased  surety. 

It  was,  however,  urged  by  plaintiff  that  the  bond  should  not  be 
presumed  paid  as  to  the  estate  of  the  deceased  surety,  inasmuch 
as  it  appears  that  judgment  has  been  rendered  by  default  against 
the  principal  debtor  on  said  bond.  I  am  impressed  with  the 
force  of  this  objection,  but  regarding  the  case  of  Walters  v. 
Kraft  as  applicable  by  analogy  to  the  presumption  of  payment, 
relied  on  in  this  case,  and  as  the  facts  and  circumstances  of  the 
two  cases  are  almost  similar,  except  that  the  statute  of  limita- 
tions cannot  be  interposed  as  a  bar  in  this  case,  I  must  conclude 
that  the  estate  of  Henry  Gourdin,  the  surety,  is  discharged  by 
the  presumption  of  payment  arising  from  lapse  of  time,  from 
liability  upon  the  bond  in  suit,  notwithstanding  the  judgment  by 
default  rendered  against  the  principal  debtors  on  said  bond.  As 
the  facts  as  agreed  upon  have  already  been  recited,  it  will  not  be 
necessary  to  restate  them  in  conclusion.  I  conclude,  aa  matter 
of  law,  that  the  estate  of  Henry  Gourdin,  the  deceased  surety,  is 
discharged  from  liability  upon  the  bond  in  suit,  by  presumption 
of  payment  arising  from  lapse  of  time. 

It  is  therefore  ordered  and  adjudged,  that  plaintiff's  complaint 
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herein,  so  far  as  the  same  relates  to  Robert  N.  Gourdin  and 
Henry  E.  Young,  as  executors  of  Henry  Gourdin,  deceased,  be 
dismissed  with  costs. 

The  plaintiff  appealed  upon  the  exceptions  copied  into  the 
opinion. 

Messrs.  Miles  ^  Cheves,  for  appellant. 

Mr.  H.  E,  Young,  contra,  cited  17  S.  a,  4;  1  Hill  Ch.,  876; 
3  Sfrob.,  450;  4  Rich.  Eq..  152;  Best  Pres.,  §  188;  17  S.  C, 
486;  20  Id.,  51,  369;  23  Id.,  683,  149. 

April  11,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  was  an  action  against  Robert 
N.  Gourdin,  and  Robert  N.  Gourdin  and  Henry  E.  Young,  the 
executors  of  Henry  Gourdin,  to  recover  the  amount  due  on  a 
joint  and  several  bond  executed  by  R.  N,  Gourdin  and  Henry 
Gourdin,  now  deceased,  which  became  due  in  1857.  Judgment 
by  default  was  rendered  against  Robert  N.  Gourdin,  but  the 
executors  of  Henry  claimed  that  as  to  his  estate  the  bond  was 
presumed  paid  by  lapse  of  time.  Upon  this  issue  the  facts 
agreed  upon  were  as  follows : 

1.  The  plaintiff  is  the  legal  owner  and  holder  of  the  bond  in 
suit  (which,  with  the  mesne  assignments  and  endorsements,  is 
adnnitted),  and  there  is  now  due  on  the  same  the  sum  of  $760, 
with  interest,  &c. 

2.  That  the  said  bond  was  made  by  R.  N.  Gourdin  for  the 
purchase  money  of  negroes  bought  by  him,  and  the  said  Henry 
Gourdin  was  surety  on  the  bond.  That  interest  was  regularly 
paid  thereon  up  to  April  27,  1 884. 

3.  That  the  interest  was  paid  by  the  check  of  the  firm  of 
Gourdin,  Matthiessen  &  Co.,  and  charged  to  R.  N.  Gourdin,  en- 
tered and  appearing  on  their  books,  and  within  the  knowledge  of 
H.  Gourdin,  a  partner.  There  was  no  payment  on  the  bond  by 
H.  Gourdin  personally  up  to  the  time  of  his  death,  December  4, 
1879,  unless  the  above  is  such.  Private  bills  of  members  of  the 
firm  were  generally  paid  by  the  check  of  the  firm,  and  charged 
to  the  members  individually. 
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4.  That  after  Henry  Gourdin's  death  interest  was  regularly 
paid  till  April  27,  1884,  by  R.  N.  Gourdin,  as  above,  who  was 
an  executor  and  sole  residuary  legatee  and  devisee.  There  was 
no  separate  account  of  the  estate  of  H.  Gourdin  kept,  except  one 
for  about  a  year  by  Mr.  R.  N.  Gourdin,  and  none  was  filed  in 
the  probate  court. 

5.  Up  to  about  two  years  ago  R.  N.  Gourdin  was  owner  of 
property  to  a  large  extent,  and  was  easily  able  to  pay  this  debt. 
He  could  have  been  compelled  to  pay  it  by  process  of  law.  The 
payment  of  the  principal  of  the  debt  was  not  demanded  by  the 
hqlders  of  the  bond.  The  bond  was  taken  for  the  trust  estate  of 
Mrs.  O'Hear  as  an  investment  under  authority  of  the  Court 
of  Equity.  The  circumstances  of  the  estate  and  changes  of 
trustees  made  change  of  investment  difficult.  For  the  past  few 
years  there  was  no  trustee  to  do  so.  The  credit  of  the  obligees 
was  high,  they  were  brothers,  lived  together,  and  were,  with 
others,  partners,  in  business.  Payments  of  interest  were  regu- 
larly made  through  their  firm  and  entered  in  the  firm  books.  H. 
Gourdin  was  conversant  with  this  and  the  condition  of  bis 
brother's  estate.  He  never  detnanded  of  the  holders  or  applied 
to  the  court  to  have  the  said  bond  paid. 

The  question  submitted  to  the  court  on  these  facts  was  whether 
the  estate  of  Henry  Gourdin  was  responsible  for  the  debt  under 
these  circumstances?  The  responsibility  of  Mr.  R.  N.  Gourdin 
was  admitted.  Judge  Witherspoon  found,  as  matter  of  fact,  that 
all  the  payments  of  interest  on  the  bond  were  made  by  Robert  N. 
Gourdin,  the  principal  debtor ;  and  held,  as  matter  of  law,  on 
the  authority  of  Walters  v.  Kraft  (23  S,  C,  582),  that  the  estate 
of  Henry  Gourdin,  the  deceased  surety,  was  discharged  from  lia- 
bility upon  the  bond  in  suit  by  presumption  of  payment  arising 
from  lapse  of  time,  and  ordered  the  complaint  as  against  the 
executors  of  Henry  Gourdin  to  be  dismissed. 

From  this  judgment  the  plaintiff  appeals  to  this  court  upon  the 
following  grounds:  "I.  Because  his  honor  erred,  in  that  upon 
the  facts  in  the  case  he  'concludes  that  the  estate  of  Henry  Gour- 
din, the  surety,  is  discharged  by  the  presumption  of  payment 
arising  from  lapse  of  time  from  liability  upon  the  bond  in  suit/ 
notwithstanding  the  judgment  by  default  rendered  against  the 
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principal  debtor  on  said  bond.  II.  Because  his  honor  erred,  in 
that  he  'concludes,  as  matter  of  law,  that  the  estate  of  Henry 
Gourdin,  the  deceased  surety,  is  discharged  from  liability  upon 
the  bond  in  suit  by  presumption  of  payment  arising  from  lapse 
of  time.'  III.  Because  his  honor  erred,  in  that  he  'ordered  and 
adjudged  the  plaintiff's  complaint  herein,  so  far  as  the  same 
relates  to  Robert  N.  Gourdin  and  Henry  E.  Young,  as  executors 
of  Henry  Gourdin,  deceased,  be  dismissed  with  costs,'  "  &c. 

The  Circuit  Judge  was  certainly  right  in  holding  that  as  the 
action  was  on  a  specialty,  which  was  executed  in  1854  and  fell 
due  in  1857,  the  statute  of  limitations  as  such  did  not  apply  to  it, 
but  it  was  subject  to  the  rule  adopted  by  the  courts  as  to  the  pre- 
sumption of  payment  from  lapse  of  time,  which  is  expressed  by 
Mr.  Angel  as  follows  :  "By  analogy  to  the  statute  of  limitations 
an  artificial  presumption  has  long  been  established,  that  when 
payment  of  a  bond  or  other  specialty  was  not  demanded  for 
twenty  years,  and  there  has  been  no  circumstances  to  show  that 
it  was  still  acknowledged  to  be  in  existence,  the  jury  are  to  pre- 
sume payment  at  the  end  of  twenty  years."  It  will  be  observed 
that  in  such  case  the  action  of  necessity  is  on  the  specialty  itself, 
for  if  there  is  any  question  as  to  a  new  promise  arising  from  pay- 
ments or  acknowledgments,  that  could  not  be  higher  than  a  mere 
parol  contract.  The  plea  is  therefore  not  a  peremptory  statu- 
tory bar,  but  really  payment,  to  be  proved  by  a  presumption  aris- 
ing from  the  lapse  of  twenty  years.  The  presumption  is  one  of 
fact,  and  may  be  rebutted ;  but  as  it  is  one  raised  by  law,  it  is 
said  in  all  the  cases  that  it  is  "artificial"  in  character,  and  only 
to  be  rebutted  by  such  proof  as  would  take  a  case  upon  a  promis- 
sory note  out  of  the  statute  of  limitations.  That  is  to  say,  such  is 
the  case  after  the  twenty  years  have  expired ;  for  before  the  whole 
time  has  elapsed,  there  is  no  presumption  whatever.  We  cannot 
say  that  after  five  years  a  fourth,  or  after  ten  years  a  half,  of  the 
debt  is  paid.  There  is  no  presumption  until  "the  end  of  twenty 
years,"  and,  as  I  understand  it,  before  that  time  any  payment  or 
acknowledgment  which  shows  "that  the  debt  was  still  acknowl- 
edged to  be  in  existence,"  gives  a  new  starting  point  for  the  run- 
ning of  the  time. 

Our  courts  have  always  so  held.     In  McQueen  v.  Fletcher  (4 
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Rich.  Uq.j  161),  it  was  held  that  ^^so  long  as  the  lapse  of  time 
is  less  than  twenty  years,  every  admission  which  oppugns  the 
inference  of  payment  drawn  from  it,  goes  to  the  jury  along  with 
it,  and  all  are  weighed  together  according  to  their  natural  force; 
but  when  full  twenty  years  have  expired,  an  admission  that  the 
payment  has  not  in  fact  been  made  cannot,  of  itself,  destroy  the 
effect  of  the  presumption."  In  Boyce  v.  Lake  (17  S,  (7.,  488), 
it  was  held  that  ^'when  an  acknowledgment  is  made  in  writing 
by  the  debtor  charging  him  in  direct  terms,  or  if  there  be  made 
a  part  payment,  or  part  satisfaction  of  the  interest  past  due,  the 
action  must  be  brought  in  twenty  years  next  after  the  time  of 
such  acknowledgment,  part  payment,  or  part  satisfaction/'  &c. 

In  Pylen  v.  Bell  (20  S.  C,  369) :  ''A  sealed  note  was  given 
in  1858,  upon  which  payments  were  made  in  1859,  1863,  1873, 
and  1874,  and  the  action  was  brought  in  1883.  Held,  that  the 
right  of  action  was  kept  alive  by  the  credits  endorsed,  and  the 
note  was  not  presumed  to  be  paid  from  the  lapse  of  time.**  And 
precisely  to  the  same  effect,  see  Roberts  v.  Smith,  2\  S,  O.^  465. 

We  understand  that  the  ruling  in  all  these  cases  is  conceded, 
as  is  conclusively  shown  by  the  fact  that  in  this  case  judgment 
was  rendered  against  R.  N.  Gourdin,  the  principal,  although  the 
action  was  brought  more  than  twenty  years  after  the  bond  fell 
due,  which  could  only  be  on  the  ground  that  the  payments 
renewed  the  bond.  But  the  cases  have  been  cited  to  show  clearly 
what  was  the  principle  on  which  part  payment  operated  to  give 
a  new  starting  point  to  the  running  of  the  time ;  and  especially 
that  it  was  not  at  all  upon  the  theory  of  a  new  promise,  but  that 
the  old  bond  itself  was  thereby  given  a  new  lease  of  life. 

But  it  is  said  that  all  this  has  reference  only  to  the  obligor 
who  actually  makes  the  payments,  and  that  a  surety  on  a  joint 
and  several  bond  who  does  not  personally  make  payments,  stands 
entirely  unaffected  by  the  payments  of  the  principal,  and  may 
claim  the  presumption  which  twenty  years  gives,  that  is  to  say, 
payment,  although  the  fact  is  conclusively  shown  to  be  otherwise. 
No  presumption  that  the  bond  was  paid  ever  arose  against  the 
principal  for  the  reasons  above  given,  yet  it  is  invoked  in  favor 
of  the  surety,  in  the  face  of  the  fact  that  in  the  case  it  was  con- 
clusively adjudged  not  to  be  paid.     Bear  in  mind  that  the  princi- 
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pal  and  surety,  as  to  the  creditor,  are  joint  and  several  obligors, 
and  both  bound  indefinitely  (there  being  no  statute  of  limita- 
tions) until  the  bond  is  paid,  either  actually  or  by  presumption  ; 
and  as  we  have  seen  that  the  bond  itself  was  renewed  at  each 
payment  of  interest  by  the  principal,  can  the  same  bond  be 
divided  and  held  not  to  be  paid  as  to  one,  but  paid  as  to  the 
other?  We  can  understand  how,  in  reference  to  a  positive 
statute  of  limitations,  one  might  be  barred  and  the  other  not ; 
but  it  is  more  difficult  to  see  how,  as  a  matter  of  fact,  the  bond 
can  be  paid  as  to  one,  and  not  as  to  the  other. 

It  is  stated  in  Brandt  Sur,,  §  120 :  *'If  a  principal  and  surety 
execute  a  joint,  or  joint  and  several,  note,  bond,  or  other  obliga- 
tion, a  new  promise  or  a  partial  payment  by  the  principal  will 
avoid  the  bar  of  the  statute  of  limitations  as  to  the  surety  as  well 
as  the  principal."  This  is  placed  upon  the  ground  that,  as  they 
are  jointly  liable,  the  ^'admission  or  act  of  one  is  the  admission  or 
act  of  the  other" — citing  many  authorities,  and  among  them 
Pease  y.  Hirst^  10  Barn,  ^  Cr.^  122;  Hunt  v.  Bridgham,  2 
Pichn  583 ;  and  Frj/e  v.  Barker^  4  Id.,  384.  In  Pease  v.  ffirsty 
supra^  Mr.  Justice  Bayley  (Littledale  concurring)  said :  ''There 
it  is  said  that  as  to  the  three  defendants,  who  are  mere  sureties, 
there  was  no  acknowledgment  of  the  debt  within  the  six  years.  Here 
interest  on  the  debt  has  been  paid  within  that  time  by  one  of  the 
four  persons  jointly  liable.  That  takes  the  case  out  of  the  stat- 
ute as  to  all."  In  Hunt  v.  Bridgham,  supra,  Mr.  Justice  Wilde 
said :  *'The  first  ground  of  defence  in  this  action  is  the  presump- 
tion of  payment  arising  from  lapse  of  time.  But  this  presump- 
tion is  effectually  rebutted  by  the  partial  payments  made  by 
Ellis,  one  as  late  as  the  year  1815,  which  are  equivalent  to  an 
express  acknowledgment  of  an  existing  debt.  As  to  the  legal 
effect  of  these  payments,  the  two  defendants  stand  on  the  same 
footing.  The  contract  being  proved,  the  admission  of  one  is  the 
admission  of  both.  If  one  of  several  joint  promissors  acknowl- 
edges the  debt  within  six  years,  it  will  take  the  case  out  of  the 
fltsitute  of  limitations  as  to  the  other  promissors.  (Authorities.) 
A  fortiori  will  a  like  admission,  whether  express  or  implied,  be 
suflScient  to  repel  a  mere  presumption.  If  there  were  any  proof 
of  collusion  between  the  creditor  and  the  principal  to  throw  the 
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debt  on  the  surety  and  to  deprive  him  of  his  indemnity,  without 
doubt  he  would  be  entitled  to  relief,  but  nothing  of  this  is  pre- 
tended," &c.     See  note  to  the  case. 

In  Bowdre  v.  Hampton  (6  Rich.y  219)  the  court  say:  "Par- 
tial payment  of  a  debt  is,  in  general,  the  strongest  evidence  of 
an  admission  that  the  person  paying  is  liable.  Where  there  is  a 
joint  obligation,  payment  by  one  of  the  obligors  is  evidence  of 
admission  by  all ;  because,  by  entering  into  a  joint  agreement 
they  have  conferred  authority  on  each  other  as  to  the  joint  duty 
created  by  the  agreement ;  because  there  is  a  community  of  in- 
terest, and  one  cannot  charge  the  others  by  an  admission  without 
equally  charging  himself;  and  because  of  technical  difficulties 
that  would  result  from  holding  that  an  obligation  which  subsists 
jointly  should  be  in  any  way  affected  by  an  admission,  but  yet 
affected,  not  in  its  original  joint  shape,  but  as  a  new  and  several 
obligation  of  the  obligor  who  made  the  admission,*'  &c.  See 
Smith  V.  Townsendy  9  Rich.j  45;  Smith  v.  Caldwellj  15  Id,<, 
374 ;  Shuhrick  v.  Adams,  20  S.  (7.,  61. 

The  case  at  bar  seems  to  be  one  in  which  it  could  almost  be 
said  that,  in  fact  as  well  as  in  law,  the  admission  of  one  was  the 
admission  of  the  other.  The  principal  and  surety  were  not  only 
jointly  liable  on  the  same  bond,  but  it  seems  that  their  relations 
were  singularly  close  and  confidential.  They  were  brothers, 
living  together,  and  members  of  the  same  business  firm,  through 
which  the  principal  made  his  payments  of  the  annual  interest. 
It  is  true,  there  was  great  indulgence,  but  the  character  of  the 
parties  absolutely  forbids  the  idea  of  misrepresentation  or  decep- 
tion. The  surety  knew  all  the  time  down  to  his  death  how  the 
matter  stood.  It  is  not  difficult  to  understand  the  high  and  hon- 
orable motives  which  restrained  him  from  either  demanding  to  be 
released  from  the  bond,  or  requiring  the  creditor  to  press  his 
brother  to  judgment. 

But  assuming  that  this  was  once  undoubtedly  the  rule,  it  is 
argued  that  the  late  case  of  Walters  v.  Kraft  (23  S,  C,  583) 
has  by  analogy  changed  that  rule,  inasmuch  as  it  was  there  held 
that  the  legal  liabilities  of  all  the  parties  to  a  note  are  discharged 
at  the  expiration  of  the  statutory  period  from  its  maturity,  and 
that  payments  of  the  principal  of  the  note,  even  within  the  time, 
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constitute  a  new  promise  and  a  new  cause  of  action,  binding  only 
the  individual  who  made  them.  We  do  not  think  that,  in  the 
particular  indicated,  this  case  is  analogous  to  that  or  concluded  by 
it.  The  demand  sued  on  in  Walters  v.  Kraft  was  a  promissory 
note,  and  the  action  therefore  subject  to  the  old  statute  of  limita- 
tions. We  think  a  careful  examination  of  that  case  will  con- 
clusively show  that  the  decision  was  controlled  by  the  very  posi- 
tive and  peremptory  terms  of  that  statute  which  declared  that 
such  an  action  might  be  brought  within  the  tin^e  indicated,  '^and 
not  after."  Mr.  Justice  Mclver,  in  delivering  the  judgment  of 
the  court,  among  other  things  in  the  same  line,  said :  '^ As  long 
as  it  was  held  that  the  statute  [of  limitations]  operated  *by  rais- 
ing a  presumption  of  payment,'  and  not  *by  creating  a  legal  bar 
to  the  action,*  it  was  very  natural  that  anything  which  went  to 
rebut  that  presumption  should  affect  all  the  parties  to  the  action 
alike,  and  hence  any  act  of  any  of  the  parties  tending  to 
show  that  the  debt  was  not  in  fact  paid,  was  held  sufficient  to 
rebut  the  plea  of  the  statute  which  was  then,  in  effect,  a  plea  of 
payment,  inasmuch  as  it  was  assumed  that  motives  of  self-interest 
would  deter  any  one  of  the  parties  to  the  contract  from  any  act 
or  omission  which  would  show  that  the  debt  was  not  paid,  if,  in 
feet,  it  was  paid,'*  &c.  We  have  here  the  very  case  "raising  a 
presumption  of  payment,"  which  the  judge  distinguished  from 
one  ^^creating  a  legal  bar  to  the  action."  The  action  here  is 
upon  the  old  bond  itself,  not  subject  to  any  statute  of  limitations, 
and  therefore  not  touched  by  the  decision  in  Walters  v.  Krafts 
and  must  be  determined  by  the  principles  and  doctrines  applica- 
ble alone  to  the  presumption  of  payment  from  lapse  of  time. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed  and  the  cause  remanded  for  a  new  trial. 


NAVASSA  GUANO  COMPANY  v.  RICHARDSON. 

1.  It  is  well  settled  that  since  the  act  of  1791  (5  Stat,^  169)  a  mortgage 
is  not  a  conveyance  of  any  estate,  except  where  the  mortgagor  shall 
be  out  of  possession,  but  is  simply  a  lien  to  secure  the  payment  of  a 
debt 
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2.  The  act  of  1797  (5  Siat,,  311),  which  gives  to  releasee  of  the  eqai^ 
of  redemption  by  a  mortgagor  the  same  force  and  effect  as  if  the  ad 
of  1791  had  not  been  passed,  was  not  intended  to  repeal  the  act  of 
1791,  nor  to  restore  a  mortgage  in  such  case  to  its  common  law  opera- 
tion of  conveying  the  legal  title,  but  simply  gave  to  such  a  release  the 
effect  of  a  conveyance.  The  same  result  follows  from  section  2299  of 
the  Qeneral  Statutes. 

3.  Hence,  where  a  mortgagee  takes  a  release  of  the  equity  of  redemptioii, 
his  legal  title  is  acquired  at  the  time  of  such  release,  and  does  not  re- 
late back  to  the  date  of  the  mortgage. 

4.  A  release  of  the  equity  of  redemption  has  all  the  essentials  of  a  deed 
of  conveyance,  and  the  act  of  1797  makes  it  effectual  as  such. 

5.  Since  1791  the  equity  of  redemption  means,  in  this  State,  the  legal 
title  remaining  in  the  mortgagor,  which  may  be  levied  and  sold  under 
execution,  or  transferred  by  deed  of  conveyance. 

6.  Whether  a  release  of  the  equity  of  redemption,  properly  construed, 
discloses  an  intention  to  keep  the  mortgage  open  for  the  protection  of 
the  mortgagee,  is  a  matter  for  the  court ;  and  whether  such  inteatioa 
otherwise  existed,  was  a  question  of  fact  to  be  submitted  to  the  jurj. 
This  case  distinguished  from  Agnew  v.  Railroad  Company,  24 
S.  C,  18. 

7.  After  the  execution  and  delivery  of  a  mortgage,  judgment  was  ob- 
tained against  the  mortgagor,  after  which  the  mortgagee  took  from  the 
mortgagor  a  conveyance  of  the  equity  of  redemption.  The  judgment 
creditor  then  levied,  sold,  and  purchased  the  land.  Held,  that  the 
mortgage  was  satisfied,  and  the  conveyance  to  the  mortgagee  was  sub- 
ject to  the  then  existing  judgment  lien  *,  and  therefore  the  purchaser  at 
sheriff's  sale  was  entited  to  recover  the  land  from  this  mortgagee. 

Before  Wallace,  J.,  Clarendon,  October,  1886. 

It  is  admitted  in  the  Brief  that  the  presiding  judge  charged 
the  jury  as  stated  in  the  exceptions.  These  exceptions  were  as 
follows : 

1.  Defendant  excepts  to  the  charge  made  by  the  presiding 
judge  to  the  jury  on  the  trial  in  said  action,  for  that  he  respect- 
fully submits  that  his  honor,  the  presiding  judge,  charged,  and 
erred  in  charging,  the  jury  that  the  acceptance  by  the  defendant 
of  the  release  by  the  mortgagor,  D.  M.  Richardson,  of  the  lat- 
ter's  equity  of  redemption  of  the  mortgaged  premises,  operated 
as  a  conveyance  to  the  defendant  of  the  said  premises  as  of  the 
date  of  such  release,  and  that  thereby  and  thereupon  the  defend- 
ant's prior  mortgage  debt  was  satisfied,  and  his  rights  as  mort- 
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gagee  merged  in  his  legal  estate  as  grantee  and  were  extinguished, 
and  that  he  acquired  the  said  legal  estate  subject  to  the  lien  of 
plaintiff's  judgment,  which  has  been  entered  subsequent  to  the 
execution  of  the  mortgage,  but  prior  to  the  execution  of  the 
release  of  the  equity  of  redemption ;  that  the  sheriff's  sale  of 
the  said  premises  under  the  execution  issued  to  enforce  said  judg- 
ment and  his  conveyance  of  said  premises  to  the  plaintiff  by  the 
deed,  proved  in  this  case,  vested  the  legal  estate,  and  said  prem- 
ises, in  the  plaintiff  by  title  paramount  to  that  of  the  defendant 
and  wholly  discharged  of  and  from  all  the  rights,  equities,  and 
lien  which  the  defendant,  as  previous  or  prior  mortgagee,  bad,  or 
was  entitled  to,  up  to  the  time  of  the  acceptance  by  him  of  the 
said  release  of  the  equity  of  redemption.  And  that  the  plaintiff 
was  therefore  entitled  to  recover  the  land  in  this  action. 

2.  He  excepts  to  the  instruction  given  by  his  honor,  the  pre- 
siding judge,  to  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
possession  of  the  said  premises,  and  respectfully  submits  that  he 
erred  in  such  instruction. 

Messrs.  Haynsworth  ^  Cooper^  for  f^ppellant. 
Messrs,  Moises  ^  Lee  and  «/".  T.  Barron^  contra. 

April  19,  1887.  The  opinion  of  the  court  was  deliveijed  by 
Mr.  Justice  McIver.  This  was  an  action  to  recover  posses- 
sion of  certain  real  estate  in  the  possession  of  the  defendant. 
Both  parties  claim  under  D.  M.  Richardson — the  plaintiff  under 
a  sheriff's  title  through  a  judgment  against  said  D.  M.  Richard- 
son, entered  February  23,  1883,  under  which  the  two  tracts  of 
land  in  controversy  were  levied  on  and  sold  by  the  sheriff  some 
time  in  the  year  1886,  and  duly  conveyed  to  the  plaintiff;  and 
the  defendant  through  two  mortgages,  one  executed  February 
17,  1880,  covering  both  of  said  tracts  of  land,  and  the  other 
executed  January  2,  1883,  covering  only  the  smaller  tract,  to- 
gether with  certain  personal  property  therein  mentioned,  together 
with  a  release  of  the  equity  of  redemption,  as  it  is  called,  from  the 
said  D.  M.  Richardson  to  the  defendant,  executed  on  August  3, 
1886. 
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This  release,  after  describing  specifically  these  mortgages  as 
given  by  said  D.  M.  Richardson  to  the  defendant  to  secure  the 
payment  of  the  two  bonds  therein  mentioned,  proceeds  as  fol- 
lows :  "And  whereas  the  said  Samuel  C.  C.  Richardson  now 
holds  the  said  two  bonds  and  mortgages  unpaid  and  unsatisfied. 
Now,  in  consideration  of  the  said  Samuel  C.  C.  Richardson  mark- 
ing paid  and  satisfied  my  two  bonds  aforesaid,  and  in  further 
consideration  of  the  sum  of  three  dollars  to  me  paid  by  the  said 
Samuel  C.  C.  Richardson,  the  receipt  whereof  is  hereby  acknowl- 
edged, I,  the  said  Davison  M.  Richardson,  do  hereby  for  ever 
release  and  relinquish  unto  the  said  Samuel  C.  C.  Richardson, 
his  heirs  and  assigns,  all  my  right,  title,  and  interest,  and  all  my 
equity  of  redemption  in  and  to  the  said  two  mortgaged  tracts  of 
land  or  premises  hereinbefore  mentioned  and  described.'* 

It  is  conceded  that,  in  accordance  with  the  terms  of  this  paper, 
the  said  bonds  were  marked  satisfied,  and  were  delivered  to  said 
Davison  M.  Richardson,  and  the  defendant  in  his  answer  alleges 
*'lhat  the  said  mortgages,  as  unsatisfied  and  still  of  force,  were 
retained  by  the  defendant  as^  muniments  of  his  title  to  said 
lands ;"  but  this  allegation  was  not  admitted  by  plaintiff,  and  no 
evidence  tending  to  prove  it  was  adduced,  except  the  circum- 
stance that  the  mortgages  were  offered  in  evidence  by  the  defend- 
ant. From  this  statement  it  will  be  seen  that  while  the  judg- 
ment under  which  plaintiff  claims  is  junior  in  date  to  both  of  the 
mortgages,  it  is  senior  to  the  paper  styled  the  release  of  the 
equity  of  redemption. 

Upon  this  state  of  facts,  the  Circuit  Judge  charged  the  jury 
that  the  plaintiff  had  the  better  title,  and  was,  therefore,  entitled 
to  recover.  Defendant  appeals  upon  grounds  which  will  suffi- 
ciently appear  in  the  further  discusdion  of  the  case.  It  is  quite 
manifest  that  the  controlling  inquiry  in  the  case  is  whether  the 
title  set  up  by  the  defendant  can,  by  the  conjoint  operation  of 
the  mortgages  and  the  release  of  the  equity  of  redemption,  relate 
back  to  the  date  of  the  mortgages,  or  whether  it  must  be  confined 
to  the  date  of  the  release ;  for  if  it  can  relate  back  to  the  date  of 
the  mortgages,  then  it  is  prior  and  superior  to  that  of  the  plain- 
tiff;  otherwise,  it  is  junior  and  inferior. 

It  certainly  is  as  well  settled  as  anything  can  be^  both  by  stat- 
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ute  and  adjudications  of  the  courts,  that  since  the  act  of  1791 
(6  Staty  169)  a  mortgage  is  not  a  conveyance  of  any  estate  ex- 
cept "wherb  the  mortgagor  shall  be  out  of  possession/*'  but  is 
simply  a  lien  to  secure  the  payment  of  a  debt.  Simons  v.  Bryce^ 
10  S,  C,  354  ;  Warren  v.  Raymond^  12  2c?.,  9.  This  is  conceded 
by  appellant,  but  he  contends  that,  by  virtue  of  the  provisions  of 
the  act  of  1797  (5  Stat.^  311)>  a  mortgage,  followed  by  a  release 
of  the  equity  of  redemption,  is  restored  to  its  original  character 
at  common  law,  and  must  be  regarded  as  a  conveyance  of  the 
legal  estate  to  the  mortgagee,  which  is  perfected  by  a  release  of 
the  equity  of  redemption,  and  in  such  a  case  the  title  of  the 
mortgagee  takes  date  from  the  mortgage,  and  not  from  the 
release. 

This  view  rests  apon  the  assumption  that  where  a  mortgage  is 
followed  by  a  release  the  common  law  applies  just  as  if  the  act  of 
1791  had  never  been  passed.  This  is  only  another  mode  of  say- 
ing  that  the  act  of  1797  operates  as  a  repeal  of  the  act  of  1791 
in  such  a  case.  Now,  as  it  is  quite  certain  that  there  is  no  repeal- 
ing clause  in  the  act  of  1797,  and  as  repeals  by  implication  are 
not  fevored,  the  burden  is  on  the  appellant  to  show  clearly  such 
an  implication.  The  rule  is  that  ^'a  statute  can  be  repealed  only 
by  an  express  provision  of  a  subsequent  law,  or  by  necessary  im- 
plication. To  repeal  a  statute  by  implication  there  must  be  such 
^  positive  repugnancy  between  the  provisions  of  the  new  law  and 
the  old  that  they  cannot  stand  together  or  be  consistently  recon- 
ciled."    Pott.  Dwar,  Stat.,  154,  note  4,  and  cases  there  cited. 

Hence,  in  order  to  sustain  appellant's  position,  it  is  necessary 
that  it  should  be  made  to  appear  that  there  is  such  a  positive  re- 
pugnancy between  the  provisions  of  the  act  of  1791  and  the  act 
of  1797,  as  that  they  cannot  stand  together  or  be  reconciled.  If, 
therefore,  any  view  of  the  provisions  of  the  latter  statute  can  be 
suggested  by  which  the  two  acts  may  be  reconciled,  then  the  im- 
plication of  repeal  does  not  arise.  That  such  a  view  can  be,  and 
has  been,  taken,  may  be  seen  by  reference  to  the  separate  opin- 
ion of  Judge  Wardlaw  in  the  case  of  Mitchell  v.  Bogan  (11 
Mich.y  at  page  704),  where  he  goes  into  an  elaborate  discussion 

*  And  even  then  only  as  of  the  date  when  the  mortgagor  goes  out  of  pos- 
oession.      Warren  v.  Raymond^  \2  S,  (7.,  24. — Reporter. 
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of  these  two  acts,  and  the  view  there  suggested  by  that  disfcin- 
guished  jurist  has  been  adopted  in  the  case  of  Simons  v.  Bryee, 
10  S.  (7.,  at  pages  372-8.  According  to  that  view  the  effect  of 
the  act  of  1797  was  simply  to  give  to  a  release  of  the  equity  of 
redemption  the  effiect  of  a  conveyance. 

This  view,  if  it  needs  any  additional  support,  is  strengthened 
by  a  careful  consideration  of  the  terms  of  the  two  acts  of  1791 
and  1797.  It  is  clear  beyond  all  dispute  that  one  of  theprimaiy 
objects  of  the  act  of  1791,  as  appears  from  its  express  terms,  was 
to  deprive  a  mortgage  of  real  estate  of  its  common  law  feature 
as  a  conveyance  of  an  estate,  and  to  convert  it  into  whatjt  was 
really  intended  for,  a  mere  security  ;  and  it  would  not  be  readily 
inferred,  in  the  absence  of  any  express  language  to  that  effect, 
that  the  legislature,  within  the  short  period  of  six  years,  had  de- 
termined to  abandon  a  policy  so  explicitly  declared  and  restore 
mortgages  to  the  character  which  they  bore  at  common  law. 
Accordingly  we  find  no  intimation  of  such  a  purpose  in  the  act 
of  1797,  and,  on  the  contrary,  the  purpose,  as  disclosed,  was 
simply  to  remove  certain  doubts  which  had  arisen  as  to  the  effect 
of  a  release  of  the  equity  of  redemption  executed  after  the  pass- 
age of  the  act  of  1791 — the  doubt  being  whether  such  a  paper 
would  invest  the  mortgagee  fully  with  seizin  of  the  premises,  in- 
asmuch as  no  estate  at  all  had  been  conveyed  to  him  by  the  mort- 
gage under  the  operation  of  the  act  of  1791 ;  and  hence  the 
whole  purpose  of  the  act  of  1797  was  to  remove  such  doubt  by 
declaring,  in  effect,  that,  as  Judge  Wardlaw  says,  the  release 
should  operate  as  a  conveyance  of  the  land  to  him  who  holds  the 
incumbrance  thereon. 

The  act  of  1797  begins  with  the  preamble,  that  whereas, 
under  the  act  of  1791,  ^'doubts  have  arisen  whether  a  mortgagee, 
taking  a  release  of  the  equity  of  redemption  from  his  mortgagor, 
can  be  considered  as  legally  and  fully  seized  of  the  premises 
mortgaged,  inasmuch  as  that  act  declares  that  the  premises  mort- 
gaged are  still  to  be  deemed  the  estate  of  the  mortgagor,  and  only 
a  pledge  in  the  hands  of  the  mortgagee,  who  is  not  thereby  vested 
with  any  legal  estate,  and  therefore  cannot  be  benefited  by  such 
a  release.  Be  it  therefore  enacted,  that  all  releases  of  the  equity 
of  redemption  made  since  the  passing  of  the  said  act,  or  hereaf- 
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ter  to  be  made^  shall  bave  the  same  force  and  effect  in  law  as  if 
the  said  act  had  not  been  passed.'* 

Now,  it  is  to  be  observed  that  there  is  not  a  word  in  this  act 
intimating  a  purpose  to  change  the  features  of  a  mortgage  which 
had  been  imparted  to  it  by  the  act  of  1791 ;  but,  on  the  contrary, 
those  features  are  recognized  in  express  terms  in  the  preamble  as 
raising  the  doubt  as  to  what  would  be  the  effect  of  a  release  of 
the  equity  of  redemption,  and  the  sole  purpose  was  to  declare 
what  should  be  the  effect  of  such  release,  notwithstanding  such 
change  in  the  character  and  effect  of  the  mortgage,  expressly 
recognized  in  the  act,  and  not  what  should  be  the  operation  and 
effect  of  the  mortgage.  This  purpose  was  to  give  the  release  the 
operation  and  effect  of  a  conveyance — that  inasmuch  as  the  re- 
lease prior  to  the  act  of  1791,  by  the  aid  of  the  mortgage,  which 
then  transferred  the  legal  estate,  operated  as  a  full  transfer  of  the 
estate,  both  legal  and  equitable,  it  should,  after  the  passage  of 
the  act  of  1791,  whereby  it  had  lost  the  aid  of  the  mortgage, 
still  ^^have  the  same  force  and  effect  in  law,  as  if  the  said  act  had 
not  been  passed/'  That  is,  that  the  release  could  now  effect, 
without  the  aid  of  the  mortgage,  the  same  purpose  which  it  could 
have  done  prior  to  the  passage  of  the  act  of  1791,  depriving  it 
of  such  aid. 

It  is  urged,  however,  that  to  give  to  a  release  of  the  equity  of 
redemption  the  character  of  a  conveyance  would  be  in  violation 
of  all  the  rules  and  principles  of  conveyancing,  and  a  departure 
from  the  form  laid  down  in  the  act  of  1795,  now  incorporated  in 
the  General  Statutes  as  section  1775.  It  will  be  observed  that 
this  statute  does  not  prescribe  the  form  as  there  laid  down  as  one 
that  must  be  used  in  order  to  make  a  valid  conveyance.  Even 
if  it  did,  the  legislature  might  subsequently  prescribe  some  other 
form,  or  declare  that  some  other  mode  of  conveyance  should  be 
sufficient.  It  seems  to  be  settled  that  no  particular  form  of  words 
need  be  used,  if  the  intention  to  convey  can  be  ascertained,  and 
the  paper  in  question  has  certain  other  requisites,  as,  for  example, 
a  seal,  two  witnesses,  and  a  sufficient  description  of  the  property 
intended  to  be  affected.  See  Lorick  ^  Lowrance  v.  McGreery^ 
20  S.  (7.,  428,  and  the  cases  there  cited.  The  release  in  this 
ease  is  under  seal,  it  was  executed  in  the  presence  of  two  wit- 
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nesses,  it  contains  a  full  description  of  the  lands,  and  purports  to 
release  and  relinquish  unto  the  defendant,  his  heirs  and  assigns, 
all  the  right,  title,  and  interest,  as  well  as  all  equity  of  redemp- 
tion of  the  mortgagor,  and  we  do  not  see  why  such  a  paper  can- 
not operate  as  a  conveyance,  especially  when,  as  we  construe  the 
acts  of  1791  and  1797,  the  legislature  has  so  declared. 

It  will  be  observed  that,  in  the  consideration  of  the  first  ques- 
tion presented  by  this  appeal,  we  have  confined  our  attention  to 
the  language  of  the  acts  of  1791  and  1797  as  they  were  origi- 
nally adopted ;  but  in  1872,  when  the  general  statutes  were 
adopted,  these  two  acts  were  expressly  repealed,  and  in  lieu 
thereof  very  different  language  was  used,  as  follows :  "That  no 
mortgagees  shall  be  entitled  to  maintain  any  possessory  action 
for  the  real  estate  mortgaged,  even  after  the  time  allotted  for  the 
payment  of  the  money  secured  by  mortgage  is  elapsed ;  but  the 
mortgagor  shall  be  still  deemed  owner  of  the  land,  and  the  mort- 
gagee as  owner  of  the  money  lent  or  due,  and  shall  be  entitled 
to  recover  satisfaction  for  the  same  out  of  the  land  in  the  manner 
herein  set  forth :  Provided,  that,  notwithstanding  the  foregoing 
provision,  all  releases  of  the  equity  of  redemption  shall  be  bind- 
ing and  effectual  in  law  ;  and  said  provisions  shall  not  apply 
when  the  mortgagor  shall  be  out  of  possession."  This  was  the 
law  which  was  of  force  at  the  time  the  first  of  the  two  mortgages 
in  this  case  was  executed,  except  that  by  the  act  of  1879  (17 
Stat^  19),  the  provision  that  the  act  should  not  apply  "when  the 
mortgagor  shall  be  out  of  possession,"  was  stricken  out.  In  the 
General  Statutes  of  1882,  section  2299,  which  was  the  law  in 
force  at  the  time  of  the  execution  of  the  second  mortgage,  as  ivell 
as  at  the  time  of  the  sheriff's  sale,  and  at  the  time  of  the  execu- 
tion of  the  release,  the  provision  is  re-enacted  in  substantially 
the  same  language,  omitting  the  provision  which  had  been 
stricken  out  by  the  act  of  1879,  %upra. 

Now,  looking  at  this  language  alone,  it  is  difficult  to  conoeive 
of  any  ground  upon  which  the  proposition  contended  for  by  the 
appellant  can  be  rested.  The  language  used  in  the  general  stat- 
utes, so  far  as  it  relates  to  the  question  under  consideration,  sim- 
ply amounts  to  this — that  notwithstanding  a  mortgage  is  not  a 
conveyance  of  any  estate  at  all,  yet  still  a  release  of  the  equity 
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of  redemption  shall  be  binding  and  effectual  in  law.  Now,  pre- 
cisely what  this  language  would  mean,  unless  it  is  read  in  the 
light  of  the  different  signification  which  the  terms  used  have 
acquired  bj  the  change  in  the  essential  features  of  a  mortgage 
effected  by  the  act  of  1791,  it  would  be  diflScult  to  say ;  but  it 
certainly  does  not  mean  what  is  contended  for  by  the  appellant, 
viz.,  that  when  a  mortgagor  releases  the  equity  of  redemption  to 
his  mortgagee,  the  mortgage  is  thereby  taken  out  of  the  operation 
of  the  first  part  of  the  section  and  restored  to  its  character  as  a 
conveyance  under  the  common  law. 

There  is  not  a  word  in  the  section  which  even  looks  that  way. 
The  words,  ^'notwithstanding  the  foregoing  provision,"  are  relied 
on  aa  showing  that  the  effect  of  the  proviso  on  the  preceding 
part  of  the  section  was  to  be  the  same  as  the  appellant  argued, 
that  the  effect  of  the  act  of  1797  was  on  the  preceding  act  of 
1791,  viz.,  that  when  such  a  release  was  executed  it  was  to  be 
regarded  as  if  the  preceding  part  of  the  section  had  not  been 
passed;  for  otherwise  he  contends  the  word  "notwithstanding" 
would  be  useless  and  unmeaning.  It  is  suflScient  to  say  that  the 
legislature  did  not  say  in  1872  that  a  release  of  the  equity  of 
redemption  should  have  the  same  force  and  effect  as  if  the  first 
part  of  the  section  had  not  been  passed,  as  they  did  say  in  1797 
in  reference  to  releases  executed  after  the  adoption  of  the  act 
of  1791,  and  the  very  fact  that  they  did  not  say  so,  is  quite  suffi- 
cient to  forbid  us  from  imputing  to  them  an  intention  to  so 
declare  the  law.  The  language  used  in  the  section  of  the  gen- 
eral statutes,  stripped  of  intervening  words,  substantially  amounts 
to  this :  '^Notwithstanding  the  mortgagor  shall  be  still  deemed 
owner  of  the  land,  his  release  of  the  equity  of  redemption  shall 
be  binding  and  effectual  in  law." 

To  interpret  this  language,  we  must  necessarily  read  the  words, 
not  in  the  sense  which  they  bore  at  some  previous  time,  but  in 
the  sense  which  they  have  acquired  by  universal  usage,  for  it 
must  be  assumed  that  the  legislature  used  them  in  that  sense. 
Now,  it  must  be  conceded  that  the  words  "equity  of  redemption" 
have  acquired  a  totally  different  meaning  from  that  which  they 
originally  bore,  and  that,  in  this  State  at  least,  ever  since  the  act 
of  1791,  now  nearly  a  hundred  years,  they  are  universally  used 
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to  express  exactly  the  opposite  idea  to  that  which  they  were  origi- 
nally designed  to  convey.  Originally  they  signified,  as  the  wonb 
naturally  import,  a  mere  equitable '  right,  which  the  mortgagor 
had  to  redeem  the  land  which  he  had  conveyed  to  his  mortgagee; 
while  now  those  words  signify  the  legal  estate  remaining  in  the 
mortgagor,  subject  to  the  incumbrance  of  the  mortgage.  As 
long  as  a  mortgage  was  regarded  as  a  conveyam;e,  the  true  theory 
was  that  while  the  mortgage  vested  the  legal  estate  in  the  mort- 
gagee, yet  it  was  rropressed  with  a  trust  to  reconvey  to  the  mort- 
gagor upon  payment  or  tender  of  the  mortgage  debt,  and  this 
trust  being  a  mere  equitable  right  in  the  mortgagor  to  go  into 
the  Court  of  Equity  and  demand  a  reconveyance  upon  perform- 
ance of  the  condition  of  the  mortgage,  was  then  very  appro- 
priately styled  the  equity  of  redemption. 

But  when  a  mortgage  was  deprived  of  its  character  and  effect 
as  a  conveyance,  and  the  mortgagor  was  still  to  be  deemed  the 
owner  of  the  land — the  holder  of  the  legal  estate — and  the  mort- 
gage was  a  mere  lien  to  secure  the  payment  of  a  debt,  the  words, 
equity  of  redemption,  became  wholly  inappropriate  to  express 
the  nature  of  the  right  remaining  in  the  mortgagor^ — as  Nott,  J., 
says  in  State  v.  LavaU  4  Me  Cord,  at  page  340,  "clearly  a  mis- 
nomer**— although  constantly  so  used,  both  in  acts  of  the  legis- 
lature and  in  judicial  decisions,  and  these  words  have  now  come 
to  mean  nothing  but  the  legal  estate  remaining  in  the  mortgagor, 
subject  to  the  incumbrance  of  the  mortgage,  which  can  be  levied 
on  and  sold  under  an  execution,  which  could  not  have  been  done 
as  long  as  this  right  remaining  in  the  mortgagor  was  a  mere  equity. 
This,  therefore,  only  affords  one  of  the  many  instances  in  whidi 
words,  in  the  course  of  time  and  by  common  usage,  have  acquired 
a  totally  different  meaning  from  that  which  they  naturally  import 
or  originally  bore.  Hence,  whenever  these  words  are  found,  either 
in  an  act  of  the  legislature  or  in  a  judicial  decision,  since  the 
act  of  1791,  they  must  be  regarded  as  signifying  the  legal  estate 
remaining  in  the  mortgagor,  and  not  a  mere  equitable  rightj^ 
redeem,  and  that  a  release  of  the  equity  of  redemption  means 
nothing  more  than  a  release  of  the  legal  estate — a  conveyance  or 
surrender  of  such  estate  which  had  not  previously  passed  out  of 
the  mortgagor. 
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From  this  it  follows  that  the  defendant  never  acquired  any 
title  whatever,  either  legal  or  equitable,  to  the  lands  in  dispute 
until  the  execution  of  the  release  of  the  equity  of  redemption,  as 
i(  is  called;  and  this  being  subsequent  to  the  judgment  under 
which  the  plaintiff  claims,  there  was  no  error  on  the  part  of  the 
Circuit  Judge  in  instructing  the  jufy  upon  thin  purely  legal  ques- 
tion that  the  plaintiff's  title  was  prior  and  superior  to  that  of  the 
defendant. 

Again,  it  is  contended  on  the  part  of  the  appellant,  that,  under 
the  recent  decision  in  the  case  of  Agnew  v.  The  Charlotte^  Column 
Ha  ^  Augusta  Railroad  Company^  24  S.  (7.,  18,  the  defendant 
was  entitled  to  recover.  In  the  first  place,  there  does  not  seem 
to  have  been  any  such  request  to  charge  as  would  bring  this  case 
under  the  principle  decided  in  that  case.  The  judge  was  not 
requested  to  instruct  the  jury  that  if  they  believed  it  was  the 
intention  of  the  parties,  at  the  time  the  release  was  executed, 
that  the  mortgages  should  remain  open  for  the  protection  of  the 
defendant  against  any  intervening  incumbrance,  the  defendant 
would  be  entitled  to  recover.  Nor  was  he  requested  to  charge 
that  the  terms  of  the  release,  properly  construed,  showed  such 
intention.  We  do  not  feel  sure,  therefore,  that  this  question  is 
properly  before  us. 

But  waiving  this,  and  assuming  that  the  question  is  properly 
before  us,  it  seems  to  us  that  this  is  a  very  different  case  from 
that  of  Agnew  v.  C.  C.  ^  A.  R.  R.  Co.^  for  in  that  case  there 
was  an  express  agreement  inserted  in  the  deed  that  the  mortgage 
should  remain  open  for  the  protection  of  the  defendant  against 
intervening  incumbrances,  and  this  might  be  regarded  as  evi- 
dence that  the  payment  of  the  mortgage  debt  was  not  absolute, 
but  conditional ;  that  if  the  lien  of  the  mortgage  was  preserved, 
then  the  conveyance  was  accepted  in  satisfaction  of  the  mortgage 
debt,  but  if  the  lien  was  not  preserved,  then  the  conveyance 
should  not  operate  as  satisfaction.  Here,  however,  the  release 
contains  no  such  express  agreement,  and  there  was  no  testimony 
adduced  tending  to  show  that  the  parties  intended  at  the  time  to 
leave  the  mortgage  open  for  the  protection  of  the  defendant 
against  intervening  incumbrances.  The  defendant  relies  solely 
upon  the  inference  to  be  drawn  from  the  terms  of  the  release. 
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and  from  the  fkct  that  the  defendant  offered  the  mortgages  in 
evidence  at  the  trial,  from  which  it  in  to  be  inferred  that  he 
retained  possession  of  the  mortgages.  Now,  if  the  intention  to 
leave  the  mortgages  open  was  to  be  drawn  from  a  construction  of 
the  terms  of  the  release,  then  as  it  is  for  the  court  to  construe  a 
written  paper,  the  judge  should  have  been  asked  to  put  such  a 
construction  upon  the  paper  in  his  charge  to  the  jury ;  but  if  it 
was  to  be  drawn  from  the  circumstance  that  the  defendant  pro- 
duced the  mortgages  in  evidence  at  the  trial,  then  the  judge 
should  have  been  requested  to  submit  the  question  of  fact  to  the 
jury  as  to  what  was  the  intention  of  the  parties.  But  neither  of 
these  things  appears  to  have  been  done,  and  hence  we  see  no  foun- 
dation for  the  charge  of  error  on  the  part  of  the  Circuit  Judge. 

It  is  true  that  a  very  eminent  author  lays  down  the  doctrine 
contended  for  by  the  appellant  in  very  broad  terms  (1  Jona 
Mort,  §§  848,  870,  871),  but  the  very  language  which  he  uses 
shows  that  his  views  are  based  upon  the  idea  that  a  mortgage  is 
a  conveyance  of  the  legal  estate,  leaving  only  an  equitable  right 
to  redeem  in  the  mortgagor ;  and  it  will  be  observed  that  the 
cases  which  he  cites  as  authority  for  the  doctrines  laid  down  in 
the  text  are  taken  mainly  from  those  States  where  mortgages  are 
regarded  as  conveyances,  as  at  common  law.  For  example,  in 
section  848  he  says  (italics  being  ours) :  '*It  is  a  general  rule 
that  when  the  legal  title  becomes  united  with  the  equitable  titUj 
90  that  the  owner  has  the  whole  title,  the  mortgage  is  merged  by 
the  unity  of  possession.  But  if  the  owner  has  an  interest  in 
keeping  those  titles  distinct,  or  if  there  be  an  intervening  right 
between  the  mortgage  and  the  equity,  there  is  no  merger.'* 
Again,  in  section  870,  after  speaking  of  the  different  naodes  in 
which  the  mortgagee  may  acquire  the  equity  of  redemption,  he 
9ays :  "But  the  result  of  his  acquiring  the  equity  of  redemption 
in  either  way  is  generally  to  merge  his  mortgage  title  in  it,  unless 
there  be  some  reason  why  he  should  keep  the  titles  separate." 

It  is  manifest  from  the  language  thus  quoted  that  the  author 
is  speaking  of  the  law  applicable  where  a  mortgage  is,  as  at  com- 
mon law,  a  conveyance  of  the  legal  estate,  and  should  not  be 
applied  where  the  mortgage  has  been  deprived  of  this  common 
law  feature.     This  is  conclusively  shown  by  the  same  author's 
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language  in  section  873 :  ^^When  a  mortgagor  releases  to  his 
mortgagee,  instead  of  regarding  the  result  to  be  a  merger  at  law 
of  one  estate  in  the  other,  it  may  more  properly,  perhaps,  under 
the  common  law  doctrine  of  mortgages^  be  deemed  to  be  merely 
an  extinguishment  of  the  right  of  redemption.  This  was  the 
view  taken  by  Mr.  Justice  Story  in  a  case  before  him  in  the 
United  States  Circuit  Court  {Dexter  v.  Harris^  2  Mason,  631) : 
'As  to  the  merger,*  he  said,  'it  is  clear  that  there  can  be  no  such 
operation  as  the  argument  supposes.  At  law,  by  the  mortgage, 
a  conditional  estate  in  fee  simple  passed  to  the  mortgagee ;  and 
the  only  operation  of  the  conveyance  of  Aldrich  would  be  to 
extinguish  the  equity  of  redemption,  and  thus  to  remove  the  con- 
dition. If  that  conveyance  was  good,  it  had  the  effect,  not  to 
enlarge  the  estate,  but  to  extinguish  a  right.  It  was  not  the 
drowning  of  a  lesser  in  a  greater  estate,  for  the  estate  was  already 
a  fee  simple ;  but  it  was  an  extinguishment  of  the  condition  or 
equity.'  "  The  author  then  proceeds  to  say  (the  italics  still  be- 
ing ours),  "0/  course,  this  doctrine  would  not  be  held  where  a 
mortgage  is  regarded  not  as  an  estate  in  fee  but  merely  as  a  lien, 
the  fee  and  general  ownership  remaining  in  the  mortgagor ;  but 
the  lesser  interest  would  merge  in  the  greater.*' 

While,  therefore,  the  doctrines  contended  for  by  the  appellant, 
as  laid  down  in  the  sections  first  cited  from  Jones  on  Mortgages, 
may  well  be  applied  in  those  States  where  a  mortgage  is  still 
regarded  as  a  conveyance  of  the  legal  estate,  they  are  totally 
inapplicable  where,  as  in  this  State,  a  mortgage  has  no  such 
effect,  but  is  regarded,  not  as  transferring  any  estate  whatever, 
but  simply  as  a  lien.  The  same  remarks  will  apply  to  what  is 
said  upon  this  subject  by  another  distinguished  author — Pomeroy 
in  his  Equity  Jurisprudence.  A  mortgage  in  this  State,  not 
operating  as  a  conveyance  of  any  estate  whatever,  but  simply  as 
a  lien,  it  follows  necessarily  that  the  very  life  of  a  mortgage 
depends  upon  the  continued  existence  of  the  debt  which  it  is 
given  to  secure,  and  hence  the  moment  the  debt  is  paid  the  mort- 
gage, as  well  as  the  lien  which  it  conferred,  is  gone  forever. 
Now,  as  under  the  well  settled  rule,  anything  may  operate  as 
payment  which  is  accepted  as  such,  it  follows  that  when  the  mort- 
gagee accepts  a  conveyance  of  the  mortgaged  premises  from  the 
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mortgagor  ai  payment  of  the  mortgage  debt,  from  that  moment 
the  mortgage  is  extinguished  and  is  no  longer  a  lien  upon  what 
was  before  the  mortgaged  premises.  The  fact  that  the  thing 
which  a  creditor  accepts  as  payment  proves  afterwards  to  be 
valueless  in  his  hands,  cannot  affect  the  question.  The  rights  of 
the  parties  are  fixed  at  the  moment  when  the  payment  is  made 
and  accepted,  and  cannot  be  affected  by  any  subsequent  occur- 
rence. 

The  case  of  Agnew  v  C.  C,  ^  A.  M.  B.  Co.j  iupra^  consti- 
tutes no  exception  to  this  rule,  for  there,  as  we  have  said,  the 
acceptance  of  the  conveyance  in  payment  of  the  mortgage  debt 
was  conditional,  as  appeared  from  the  express  agreement  inserted 
in  the  conveyance,  and  hence,  without  the  observance  of  the  con- 
dition, there  was  realljr  no  payment.  But  here  there  was  do 
such  express  agreement,  and,  on  the  contrary^  the  release  was  in 
terms  stated  to  be  made,  and  was  accepted,  '^in  consideration  of 
the  said  Samuel  C.  C.  Richardson  marking  paid  and  satisfied  my 
two  bonds  aforesaid,"  which  were  accordingly  so  marked  and 
delivered  up  to  the  mortgagor.  There  is  not  a  word  in  the 
release  indicating  an  intention  that  the  lien  of  the  mortgage  was 
to  be  preserved,  and  no  evidence  tending  to  show  any  such  inten- 
tion. Indeed,  all  the  probabilities  are  that  the  parties  never 
thought  of  such  a  thing,  but  rested  upon  the  idea  first  contended 
for  by  the  appellant,  that  upon  the  execution  of  the  release  the 
provisions  of  the  act  of  1791  did  not  apply,  and  hence  that  the 
defendant  having  been  invested  with  the  legal  estate  by  the  exe- 
cution of  the  mortgages,  subject  to  the  equitable  right  of  the 
mortgagor  to  redeem,  as  at  common  law,  all  that  was  necessary 
to  perfect  the  legal  title  in  the  defendant,  was  to  extinguish  such 
equitable  right  of  the  mortgagor  by  the  execution  of  the  release, 
and  therefore  that  defendant's  legal  title  took  date  from  the  date 
of  the  mortgages,  and  the  only  purpose  of  the  release  was  to 
relieve  such  legal  title  from  the  equity  of  the  mortgagor  to  which 
it  was  subject.  But,  as  we  have  seen  in  a  previous  part  of  this 
opinion,  this  view  cannot  be  sustained  even  under  the  provisions 
of  the  acts  of  1791  and  1797,  and  certainly  not  under  the  provi- 
sions inserted  in  the  general  statutes  of  1872,  when  those  acts 
were  expressly  repealed. 
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If  such  a  view  could  be  sustained,  then  the  result  necessarily 
would  be  that  the  plaintiff  could  have  no  lien  even  upon  what  is 
called  the  equity  of  redemption  of  the  mortgagor ;  for  if  the  legal 
estate  passed  to  the  mortgagee  under  (be  mortgages,  which  were 
prior  in  date  to  the  judgment  under  which  plaintiff  claims,  it  is 
quite  certain  that  it  could  have  no  lien  on  such  estate,  and  it  is 
equally  certain  that  it  could  have  no  lien  on  the  mere  equity  remain- 
ing in  the  mortgagor.  Consequently  the  land  in  the  hands  of  the 
defendant  would  be  entirely  free  from  any  claim  of  the  plaintiff, 
who  could  not  even  redeem  on  payment  of  the  mortgage  debt, 
never  having  obtained  the  equity  of  redemption.  Such  a  doc- 
trine would  enable  mortgagors  and  mortgagees  by  collusion  to 
perpetrate  the  grossest  frauds  upon  other  creditors,  and  cannot 
for  a  moment  be  sanctioned. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  aflSrmed. 


SIBLEY  &  CO.  y.  YOUNG  k  NAPIEB. 

1.  One  partner  is  not  bound  by  a  sealed  instrument  executed  by  his  co- 
partner in  the  name  of  the  firm,  unless  it  is  shown  by  direct  testimony 
or  from  circumstances  that  he  had  previously  authorized  Kuch  an 
instrument,  or  had  subsequently  ratified  it. 

2.  Where  an  instrument,  as  e.  ^.,  a  single  bill,  requires  a  seal,  the  seal 
cannot  be  treated  as  surplusage ;  nor  can  a  partner  be  held  liable  on  a 
sealed  note  executed  by  his  copartner  because  that  he  would  be  liable 
if  the  seal  had  been  omitted. 

3.  This  court  cannot  take  notice  of  the  effect  of  the  laws  of  another  State 
upon  a  contract  in  suit  here,  unless  those  laws  be  properly  proved. 

4.  There  is  no  legal  presumption  that  a  partner  has  authority  to  bind  his 
copartner  by  a  sealed  instrument.  Whether  there  was  previous 
authority  or  subsequent  ratification,  is  a  question  of  fact  for  the  jury. 

5.  A  partner  does  not  ratify  a  sealed  note  in  the  firm-name,  executed  by 
his  copartner,  by  acknowledging  his  liability  thereon,  unless  he  knew 
at  the  time  that  it  was  a  sealed  note. 

6.  Where  action  is  brought  against  a  firm  on  sealed  notes,  calling  them 
promissory  notes,  an  amendment  alleging  indebtedness  on  the  account 
for  which  the  notes  were  given  does  not  substantially  change  the  claim, 
and  should  be  allowed. 
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7.  A  refusal  to  permit  an  amendment  of  the  complaint  is  not  ordinarily 
appealable ;  but  where  the  refusal  is  based  upon  a  legal  ground,  it  is. 

8.  Plaintiff's  right  to  amend  should  not  be  affected  by  the  fact  that  bis 
motion  was  made  afler  non-suit  ordered,  and  not  renewed  after  the 
order  of  non-suit  was  vacated  at  the  same  term. 

Before  Wallace,  J.,  Abbeville,  October,  1885. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Perrin  ^  Cothran,  for  appellants. 

Mr.  Samuel  C.  Casoriy  contra. 

April  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  plaintiffs  brought  this  action  upon 
two  single  bills,  commonly  called  sealed  notes,  for  one  thousand 
dollars  each,  signed  by  the  defendant,  Napier,  in  the  firm-name 
of  Young  &  Napier.  The  defendant,  Napier,  put  in  no  answer, 
and  judgment  by  default  was  taken  against  him.  The  defendant. 
Young,  answered,  and  while  admitting  the  partnership  between 
himself  and  Napier,  denied  his  liability  on  the  notes,  alleging 
that  they  were  executed  by  Napier  without  his  knowledge  or 
authority.  So  that  the  only  issue  in  the  case  was,  whether  Young 
could  be  made  liable  on  the  single  bills  signed  by  his  partner  in 
the  firm-name.  The  plaintiffs  offered  testimony  tending  to  prove 
that  the  notes  were  given  to  secure  money  advanced  by  the  plain- 
tiffs to  the  defendants  to  be  used  in  carrying  on  their  business, 
some  of  which  had  been  advanced  before  the  notes  were  executed 
and  the  balance  afterwards ;  that  Young  had  in  several  conver- 
sations admitted  his  liability  on  the  notes,  and  that  after  he  was 
informed  of  the  execution  of  the  notes  he  expressed  his  gratifica- 
tion at  the  arrangement  that  had  been  made,  but  that  Young  was 
not  present  when  the  notes  were  signed  by  Napier  in  the  firm- 
name. 

At  the  close  of  the  plaintiffs'  testimony,  counsel  for  respondent, 
Young,  moved  for  a  non-suit  upon  the  ground  that  the  action 
being  based  upon  notes  under  seal  signed  by  Napier  in  the  part- 
nership name  without  the  authority  of  Young,  they  were  not 
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binding  upon  him,  and  the  motion  was  granted.  The  plaintiffs 
then  moved  to  amend  their  complaint,  which,  it  seems,  alleged 
that  the  notes  were  promissory  notes,  and  not  sealed  notes,  '*by 
declaring  upon  the  open  account  which  was  secured  by  the  notes." 
This  motion  was  refused  ''upon  the  ground  that  such  an  amend- 
ment would  entirely  change  the  cause  of  action,'*  and  exception 
to  such  ruling  was  duly  taken  and  noted. 

The  order  for  non-suit  was,  after  argument,  set  aside,  and  the 
trial  proceeding.  Young  was  offered  as  a  witness  and  testified  that 
he  had  never  admitted  his  liability  upon  the  notes  sued  on,  and 
denied  any  information  as  to  the  execution  of  the  notes  by  Na- 
pier. The  Circuit  Judge  charged  the  jury,  in  substance,  that 
while  one  partner  is  the  agent  of  his  copartner,  and  as  such  has 
unlimited  authority  to  bind  his  copartner  in  any  transaction  with- 
in the  scope  of  the  partnership  business,  yet  that  the  execution 
of  a  note  under  seal  is  not  within  such  scope,  and  therefore  the 
defendant,  Young,  would  not  be  liable  on  these  notes,  unless  he 
had  previously  authorized  Napier  to  execute  them,  or  had  subse- 
quently ratified  his  act  in  so  doing. 

Inasmuch  as  there  was  no  pretence  that  Young  was  present  at 
the  time  the  notes  were  signed  by  Napier,  or  that  he  had  previ- 
ously authorized  him  to  execute  a  note  under  seal,  the  real  ques- 
tion in  the  case  was,  whether  Young  had  subsequently  ratified 
the  act  of  Napier  in  executing  the  notes  under  seal.  Upon  this 
subject  the  jury  were  instructed  in  the  following  language :  '*If 
one  does  an  act  for  the  benefit  of  another,  and  that  other  receives 
the  benefit  of  that  act,  then  that  is  a  ratification  of  the  act  of  the 
man  who  assumes  to  be  his  agent,  although  he  never  appointed 
him  to  do  it.  Now,  did  Young  derive  the  benefit  of  the  action 
of  Napier,  and  did  he  know  of  it  ?  Because  a  man  cannot  be 
bound  when  he  is  not  aware  of  the  act,  a  very  necessary  and 
essential  constituent  being  the  knowledge  of  what  has  been  done." 
The  jury  rendered  a  verdict  in  the  following  form  :  "We  find  for 
defendant,  because  S.  0.  Young  did  not  ratify  the  signature  of 
Young  &  Napier,"  and  the  plaintiffs  appeal  upon  the  following 
grounds : 

"let.  That  the  judge  erred  in  refusing  to  charge  as  requested, 
'That  the  act,  if  done  by  an  unsealed  instrument,  would  have 
af7 


Digitized  by 


Google 


418  Sibley  &  Co.  v.  Young  &  Napier. 

Opinion  of  the  Court.  [26  S.  C. 

been  within  the  scope  of  the  business  of  Toung  &  Napier,  and 
the  powers  and  authority  belonging  to  each  partner,  though  done 
by  a  sealed  note,  would  bind  both  partners.' 

"2nd.  That  he  erred  in  refusing  to  charge,  *That  when  one 
partner  is  the  only  active  member  of  a  firm,  and  he  makes 
arrangements  with  a  factor  for  money  to  transact  the  business  of 
the  firm,  giving  the  sealed  note  of  the  partnership  firm  therefor, 
each  member  is  bound  thereby.' 

"3rd.  That  he  erred  in  refusing  to  charge,  *That  if  the  jury 
believe  that  the  defendant,  S.  0.  Toung,  acknowledged  to  plain- 
tiffs his  liability  upon  the  notes  sued  upon,  subsequent  to  their 
execution,  he  is  liable.' 

""Ith.  That  he  erred  in  charging  that  it  was  necessary  that  S. 
0.  Toung  should  have  seen  or  been  informed  that  the  notes  sued 
on  were  sealed  notes  before  any  subsequent  acknowledgment 
could  amount  to  a  ratification  of  the  contract  entered  into  between 
plaintiffs  and  his  co-defendant,  W.  H.  Napier. 

"5th.  That  he  erred  in  charging  that  the  signing  of  the  sealed 
notes  sued  on  in  the  partnership  name  by  W.  H.  Napier,  whether 
it  was  done  to  raise  money  for  the  partnership  business  or  not, 
was  beyond  the  scope  of  the  partnership  business,  and  could  not 
bind  S.  0.  Toung,  unless  subsequent  to  the  execution  he  had 
ratified  them,  knowing  them  to  be  sealed  notes. 

"6th.  That  he  erred  in  refusing  to  charge,  that  if  there  is  no 
evidence  to  the  contrary,  the  presumption  is  that  the  only  active 
partner  who  signs  a  sealed  note  in  the  firm-name  for  the  purpose 
of  raising  money  for  the  purposes  of  the  firm  was  authorized  so 
to  do. 

"7th.  Because  his  honor  erred  in  refusing  to  allow  plaintiffs 
to  amend  their  complaint  by  adding  a  count  upon  the  open  ac- 
count which  was  secured  by  the  notes  sued  upon,  on  the  ground 
that  to  so  amend  would  be  to  entirely  change  the  cause  of  action, 
which  is  not  permitted  under  the  code." 

While  it  is  quite  true  that  the  many  and  marked  distinctions 
which  at  one  time  existed  between  notas  under  seal  and  those  not 
under  seal,  seem  to  be  gradually  disappearing  under  what  is 
called  the  progress  of  the  age,  ^et  amongst  those  distinctions 
which  yet  survive,  it  so  happens  is  the  one  which  prevents  one 
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partner  from  binding  his  copartner  by  a  note  under  seal,  to  wit, 
that  a  seal  of  itself  imports  a  consideration.  We  are  therefore 
compelled  to  regard  it  as  the  settled  law  that  one  partner,  as  a 
general  rule,  cannot  bind  his  copartner  by  an  instrument  under 
seal ;  and  that  he  can  only  be  made  liable  upon  such  an  instru- 
ment by  proving  to  the  satisfaction  of  the  jury,  or  other  trier  of 
questions  of  fact,  that  he  had  either  authorized  the  execution  of 
such  an  instrument  or  had  subsequently  ratified  it.  Either  of 
these  facts,  previous  authority  or  subsequent  ratification,  may  be 
proved,  like  any  other  fact  in  issue  in  a  cause,  as  well  by  circum- 
stances from  which  the  existence  of  the  fact  to  be  proved  may  be 
legitimately  inferred,  as  by  positive  and  direct  testimony.  Dun- 
bar ads.  Fleming  J  2  Jlill,  632 ;  Lucas  v.  Sanders,  1  McMulhy 
311 ;  Fant  v.  West,  10  Rich.,  149;  Stroman  v.  Varn,  19  S. 
a,  307. 

These  being  the  principles  of  law  applicable  to  the  case  under 
consideration,  let  us  examine  the  exceptions  and  see  whether  they 
have  been  violated  by  the  Circuit  Judge,  either  in  his  refusals  to 
charge,  or  in  the  instructions  which  he  did  give  to  the  jury. 
The  first  exception  is  based  upon  the  idea  that,  inasmuch  as  the 
debt  to  the  plaintiffs  could  have  been  secured  by  a  simple  pro- 
missory note,  which  either  partner  would  have  had  the  authority 
to  execute  by  reason  of  the  relations  growing  out  of  the  partner- 
ship, without  proof  of  previous  authority  or  subsequent  ratifica- 
tion, the  fact  that  a  seal  was  placed  on  the  note  was  immaterial 
and  may  be  regarded  as  surplusage ;  and  the  principal  authorities 
cited  to  sustain  this  position  are  Harrison  v.  Sterry,  6  Cranchy 
289 ;  Gibson  v.  Warden,  14  Wall,  244  ;  Roblnsoii  v.  Crowder, 
4  MeCord,  519 ;  and  State  v.  The  Spartanburg  ^  Union  Rail- 
road Company,  8  S.  C,  129. 

But  an  examination  of  those  cases  will  show  that  the  extent  to 
which  they  go  is,  that  where  the  instrument  upon  which  it  is 
sought  to  make  a  partner  liable  by  reason  of  its  having  been  exe- 
cuted by  his  copartner,  is  of  such  a  character  as  that  it  does  not 
require  a  seal  to  give  it  validity,  and  is  within  the  scope  of  the 
partnership  business,  then  the  fact  that  a  seal  was  unnecessarily 
placed  upon  it  will  not  deprive  it  of  its  binding  force  on  both 
partners,  as  the  seal  may  be  disregarded  as  surplusage.     For 
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example,  if  one  partner  in  executing  a  receipt  for  money  due  the 
firm  should  unnecessarily  affix  a  seal  to  the  name  of  the  firm,  this 
will  not  deprive  the  paper  of  its  binding  obligation  upon  all  the 
members  of  the  firm.  But  when  the  instrument  upon  which  the 
action  is  brought  against  the  partnership  is  of  such  a  character 
as  to  require  that  it  shall  be  executed  under  seal,  then  the  sign- 
ing of  the  partnership  name  thereto,  with  a  seal  attached,  by  one 
partner,  will  not'  bind  his  copartner  without  previous  authority  or 
subsequent  ratification. 

Here,  the  instrument  sued  upon  is  a  single  bill,  which  the  law 
requires  shall  be  executed  under  seal,  and  hence  the  proposition 
contended  for  by  the  appellants  in  their  first  exception  cannot  be 
sustained.  It  is  very  true  that  the  plaintiffs  might  have  taken  a 
promissory  note  to  secure  the  payment  of  the  amount  due  them 
by  defendants,  which  Napier  would  have  had  authority  to  give 
in  the  name  of  the  firm,  but  they  chose  to  take  a  diflerent  seen- 
rity — one  of  such  a  character  as  Napier  had  no  authority  to 
give — and  when  they  come  to  enforce  such  security,  they  cannot 
avail  themselves  of  the  protection  which  the  law  would  have 
aflbrded  them  if  they  had  seen  fit  to  take  a  difierent  security. 
Indeed,  if  the  proposition  contended  for  by  appellants  should  be 
admitted,  we  do  not  see  how  the  question  whether  a  partner  could 
be  made  liable  on  a  sealed  note,  the  execution  of  which  he  had 
not  authorized  or  ratified,  could  ever  arise ;  for  it  might  always 
be  said  in  such  a  case  that  the  debt  secured  by  the  sealed  note 
might  have  been  evidenced  by  a  promissory  note,  and  therefore 
all  the  partners  should  be  held  liable.  The  question  turns  upon 
what  has  been  done,  and  not  upon  what  might  have  been  done. 
The  plaintiffs  elected  to  secure  their  claim  by  an  instrument  of 
such  a  character  as  required  a  seal,  and  under  the  well  settled 
law,  when  they  bring  their  action  on  such  a  paper,  they  cannot 
recover  except  upon  the  proof  that  it  was  executed  by  proper 
authority  or  has  been  subsequently  ratified. 

Something  was  said  in  the  argument  as  to  the  laws  of  Georgia, 
where  this  contract  was  entered  into,  having  been  so  changed  by 
statute  as  to  convert-sealed  notes  for  the  payment  of  money  to 
bearer  or  order  into  negotiable  notes,  but  as  there  is  no  evidence 
before  us  of  any  such  statute  of  our  sister  State,  of  which  there 
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is  an  appropriate  mode  of  proof,  it  is  not  necessary  for  us  to  con- 
sider what  would  be  the  effect  here  of  such  a  change  in  the  law 
there. 

The  second  and  sixth  exceptions  may  be  considered  together. 
The  charges  there  requested  could  not  have  been  gi  ven  by  the 
Circuit  Judge  without  invading  the  province  of  the  jury.  There 
certainly  is  no  legal  presumption  that  the  execution  of  a  note 
under  seal  by  one  copartner,  even  though  he  may  have  the  entire 
management  of  the  business,  is  the  act  of  the  partnership ;  in 
fact,  the  rule  is  the  other  way,  and,  as  we  have  said,  the  other 
partner  can  only  be  made  liable  by  proof  of  previous  authority 
or  subsequent  ratification,  the  sufficiency  of  which  is  to  be  deter- 
mined by  the  jury  and  not  by  the  judge. 

If  the  third  exception  stood  alone,  and  should  be  considered 
apart  from  the  whole  tenor  of  the  charge,  it  would  unquestion- 
ably be  well  founded;  for  it  is  certainly  true  that  if  Young 
acknowledged  his  liability  upon  the  notes  sued  on,  subsequent  to 
their  execution,  they  being  sealed  notes,  that  would  be  the  high- 
est evidence  of  ratification,  and  he  would  clearly  be  liable.  But 
it  will  be  observed  that  the  Circuit  Judge  did  not  refuse  to  charge 
as  there  requested  ;  on  the  contrary,  he  did  so  charge,  with  the 
qualification  that  ^4f  Young,  knowing  the  nature  of  these  notes, 
acknowledged  his  liability  upon  them,  he  is  liable."  Con- 
struing this  language  in  connection  with  the  whole  tenor  of  the 
charge,  as  the  well  settled  rule  requires  us  to  do,  it  simply 
means  that  if  Young,  knowing  these  notes  to  be  sealed  notes, 
acknowledged  his  liability  upon  them,  then  he  can  be  made  liable 
in  this  action,  and  to  this  there  can  be  no  valid  exception.  One 
can  scarcely  be  said  to  have  ratified  an  act  until  he  knows  what 
the  act  is.  It  is  not  difficult  to  conceive  of  a  case  in  which  a 
partner  might  be  quite  willing  to  acknowledge  his  liability  for  a 
debt  for  which  his  copartner  has  assumed,  without  authority,  to 
execute  a  sealed  note  in  the  name  of  the  firm,  and  at  the  same 
time  repudiate  any  liability  on  the  note ;  for  if  he  acknowledged 
his  liability  on  that  note,  such  acknowledgment  might  be  used,  as 
in  the  case  of  Fant  v.  Westy  8upra,  to  fix  his  liability  on  other 
notes  under  seal,  of  which  he  knew  nothing  whatever. 

The  fourth  and  fifth  exceptions  are  disposed  of  by  what  we 
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have  already  said,  and  we  do  not  see  any  well  founded  exception 
to  the  judge's  charge. 

The  only  remaining  inquiry  is  that  raised  by  the  serenth 
exception,  whether  there  was  any  error  in  refusing  leave  to  amend 
upon  the  ground  that  the  amendment  asked  would  substantially 
change  the  cause  of  action.  The  provisions  in  the  Code  (section 
194)  with  respect  to  amendments  are  very  liberal,  the  only  limit 
seeming  to  be  that  the  amendment  shall  not  substantially  change 
the  claim  or  defence;  and  therefore  the  inquiry  in  such  cases 
should  be,  does  the  proposed  amendment  ^^change  substantially 
the  claim  or  defence"  ?  It  will  be  observed  that  the  language  of 
the  statute  is  not  simply  change,  but  iubitantially  change,  the 
claim  or  defence,  and  hence  any  merely  formal  or  slight  change 
does  not  appear  to  be  prohibited. 

In  this  case  the  claim  of  the  plaintiffs  was  to  reoover  the  money 
which  they  had  advanced  to  the  defendants,  and  in  their 
complaint  they  based  their  claim  upon  the  allegation  that  the 
defendants  had  by  their  promUsory  notes  bound  themselves  to 
pay  certain  sums  of  money,  and  at  certain  times  therein  men- 
tioned, which  allegation  they  attempted  to  sustain  by  the  intro- 
duction of  certain  sealed  notes,  signed  by  the  defendant,  Napier, 
in  the  firm- name  of  Young  &  Napier,  which  they  undertook  to 
prove  had  been  acknowledged  and  ratified  by  the  respondent. 
Young.  Their  substantial  claim  or  cause  of  action  was  their 
alleged  right  to  have  a  return  of  their  money,  and  the  alleged 
violation  of  this  right  by  the  defendants,  to  whom  it  had  been 
advanced,  and  the  fact  that  the  plaintiffs  claimed  that  such 
alleged  right  and  corresponding  duty  of  the  defendants  was  evi- 
denced by  sealed  notes,  cannot  afiect  the  real  nature  of  their 
claim^  or  forbid  them  from  making  other  allegations  in  support 
of  such  claim. 

In  the  case  of  Tarrant  v.  Gittehon  (16  S.  (7.,  231),  the  plain- 
tiff* in  his  complaint  simply  alleged  that  the  defendant  was  in- 
debted to  him  in  a  sum  specified  for  work,  labor,  and  services, 
without  any  allegation  of  a  special  contract,  and  upon  his  offer  to 
adduce  testimony  tending  to  show  a  special  contract,  which  was 
objected  to  upon  the  ground  that  there  was  no  allegation  in  the 
complaint  of  any  special  contract,  the  Circuit  Judge  allowed  the 
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plaintiff  to  amend  by  inserting  such  allegation  and  received  the 
testimony.  Upon  appeal  this  court  held  that  there  was  no  error 
in  granting  such  leave  to  amend  under  section  196  of  the  old 
Code,  now  section  194.  It  seems  to  us  that,  in  principle,  there 
is  no  distinction  between  that  case  and  this.  There  the  plaintiff, 
having  first  based  his  action  upon  what  was  called  under  the  for- 
mer practice  a  quantum  meruit^  was  allowed  to  amend  by  alleg- 
ing a  special  contract  relating  to  the  same  services ;  while  here 
the  plaintiffs,  having  first  based  their  claim  upon  a  special  con- 
tract, now  ask  to  be  allowed  to  insert  allegations  that  the  same 
money  claimed  under  the  special  contra<3t  was  had  and  received 
by  the  defendants.  It  is  the  same  debt  which  is  sought  to  be 
recovered  by  the  same  plaintiffs  from  the  same  defendants,  and 
the  only  difference  is  in  the  ground  upon  which  the  liability  is 


We  do  not  think,  therefore,  that  the  amendment  asked  for 
would  "entirely  change  the  cause  of  action,"  as  held  by  the  Cir- 
cuit Judge,  nor  was  it  an  amendment  which  would  "change  sub- 
stantially the  claim,"  and  hence  it  was  an  amendment  which  was 
permissible  under  section  194  of  the  Code,  and  should  have  been 
granted. 

It  is  true  that  applications  for  amendment  are  addressed  to  the 
discretion  of  the  Circuit  Judge,  and  hence  the  granting  or  refus- 
ing of  such  applications  is  not  ordinarily  appealable  ( Trumbo  v. 
Finley^  18  S.  (7.,  315,  and  the  cases  therein  cited) ;  but  when  the 
refusal  is  based  upon  a  legal  ground,  as  in  this  case,  and  not  upon 
discretion,  then  the  matter  does  become  appealable.  Here  we 
think  that  the  Circuit  Judge  erred  in  refusing  to  grant  leave  <to 
amend  upon  the  ground  stated,  and  therefore  the  case  must  go 
back  for  a  new  trial,  with  leave  to  the  plaintiffs  to  renew  their 
motion  to  amend. 

Whether  the  implied  contract  arising  from  the  advance  of  the 
money  by  the  plaintiffs  to  the  defendants  has  been  merged  into, 
or  extinguished  by  the  execution  of,  the  sealed  notes,  is  a  ques- 
tion which  we  are  not  now  at  liberty  to  consider. 

The  fact  that  the  motion  for  leave  to  amend  was  made  after  the 
motion  for  non-suit  was  granted,  and  before  the  order  of  non-suit 
was  set  aside,  ought  not  to  affect  the  plaintiffs'  motion  to  amend. 
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It  did  not  appear  that  any  judgment  of  non-suit  was  actually 
entered,  and  until  that  was  done  the  case  could  not  be  regarded 
as  legally  ended.  At  all  events,  the  Circuit  Judge  still  retained 
the  control  of  the  case,  and  when  he  immediately  afterwards  set 
aside  the  order  of  nonsuit,  the  case  was  then  in  a  condition  for 
amendment,  and  to  renew  the  motion  then  would  have  been  & 
mere  empty  form,  wholly  unnecessary,  as  the  ground  upon  which 
the  motion  to  amend  had  been  refused  still  existed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  reversed,  upon  the  ground  stated,  and  the  case  be  re- 
manded to  that  court  for  a  new  trial,  with  leave  to  the  plaintifi 
to  renew  their  motion  to  amend  their  complaint  as  applied  for. 


BLECKELEY  v.  BRANYAN. 


1.  A  mortgagee  who  buys  the  mortgaged  estate  by  private  agreement  or 
under  legal  authority  other  than  a  decree  of  foreclosure,  extinguishes 
the  debt  and  lien. 

2.  A  mortgagee  inquired  as  to  liens  upon  the  mortgaged  property,  and 
being  informed  by  the  sheriff  that  there  were  no  executions  in  his 
office,  he  took  a  conveyance  Home  three  months  afterwards  of  the  legal 
title  from  the  mortgagor  in  satisfaction  of  his  mortgage,  but  subject  to 
the  lien  of  another  mortgage  which  the  mortgagor  covenanted  was  the 
only  incumbrance  on  the  land  j  and  the  mortgage  held  by  this  pur- 
chaser was  thereupon  surrendered  to  the  mortgagor.  But  between  the 
date  of  this  inquiry  and  of  this  conveyance,  judgments  were  obtained 
against  the  mortgagor,  and  executions  lodged.     Heldy  that  the  mort- 

*  gage  of  the  purchaser  was  satisfied,  and  that  the  judgments  had  liens 
on  the  land  superior  to  the  title  of  this  purchaser. 

3.  This  case  distinguished  from  Agnew  v.  Railroad  Company,  24  <S.  C, 
18. 

4.  Petition  for  rehearing  refused. 

Before  Hudson,  J.,  Abbeville,  October,  1886. 

This  was  an  action  by  Bleckeley,  Brown  &  Fretwell  against 
D.  S.  Branyan  and  others.  The  appeal  was  from  the  following 
decree : 

Upon  the  foregoing  statement  of  facts,  I  am  of  the  opinion 
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that  the  plaintiffs  are  entitled  to  the  relief  prayed  for.  It  is  very 
clear  that  it  was  not  the  intention  of  the  parties  that  the  legal 
and  equitable  title  should  merge  in  the  plaintiffs,  so  as  to  open  the 
"Way  for  the  enforcement  of  intervening  liens.  The  contempora- 
neous instrument  of  writing  guaranteeing  that  no  such  interven- 
ing liens  existed,  forms  a  part  of  the  contract  as  much  so  as  if 
incorporated  in  the  body  of  it,  and  is  equivalent  to  a  covenant  or 
stipulation  that  as  against  any  such  possibility  the  plaintiffs  should 
not  lose  the  advantage  of  their  prior  liens.  I  regard  the  facts  of 
this  case  and  its  equities  as  capital  as  were  the  equities  of  the  recent 
case  of  Agnew  v.  The  C,  0.  ^  A.  R.  R.  Co,,  24  S.  C,  18.  In 
fact,  it  is  stronger,  because  Agnew  was  a  purchaser  at  an  execu- 
tion sale,  claiming  to  recover  the  possession  of  the  land.  He  had 
purchased  Hoffman's  equity  of  redemption,  and  it  would  seem 
might  have  recovered  subject  to  the  company's  mortgage,  admit- 
ting that  there  was  no  merger.  But  not  even  this  was  allowed. 
There  was  a  dissenting  opinion  by  Justice  Mclver  which  we  have 
not  seen. 

It  is  said  that  these  judgment  creditors  of  Branyan  should  not 
suffer  from  the  false  certificate  he  gave  the  plaintiffs,  as  they  had 
no  part  in  the  fraud.  This  is  true,  but  it  is  equally  true  that 
they  should  not  gain  by  it.  The  plaintiffs  are  charged  in  the 
argument  with  being  careless  in  their  inquiry  on  this  subject. 
We  do  not  think  so  entirely.  On  the  contrary,  they  did  do 
much  to  inform  themselves,  so  as  to  provide  against  intervening 
liens,  and  after  inquiry  were  cautious  to  stipulate  against  such. 
I  take  it  that  equity  will  not  merge  the  fee  and  equitable  estate 
where  liens  intervene,  and  where  the  parties  clearly  do  not  intend 
that  the  prior  lien  shall  be  destroyed  to  make  way  for  subsequent 
liens.  I  regret  my  absolute  want  of  time  to  review  and  discuss 
the  authorities  here  at  length.  But  in  support  of  this  view  I 
cite  first  of  all  the  recent  decision  above,  and  the  case  of  Trim- 
mier  v.  Vise,  17  S.  (7.,  501 ;  Jones  Mort,  §§  870-873.  And 
most  especially,  if  there  be  fraud  in  the  mortgagor,  will  equity 
prevent  a  merger  so  as  to  protect  against  intervening  liens.  See 
Jones  Mori.,  §§  966-970. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  to  the 
extent  of  the  price  paid  by  the  plaintiffs  to  Branyan  for  the  said 


Digitized  by 


Google 


426  Blbckelbt  v.  Brantan. 


Opinion  of  the  Court.  [26  S.  C 


land,  their  mortgages  still  uDcancelled  on  record  be  set  up  as  sub- 
sisting liens  thereon  as  against  the  judgments  of  the  defendants 
and  prior  thereto.  It  is  further  ordered  that  the  said  defendants, 
judgment  creditors,  be  perpetually  enjoined,  as  likewise  their 
servants  and  agents,  and  the  said  sheriiT  DuPre,  from  selling  any- 
thing more  than  the  equity  of  redemption  of  the  said  D.  S. 
Branyan  in  said  lands  and  subject  to  the  prior  mortgage  liens  of 
said  plaintiffs,  and  that  they,  the  said  judgment  creditors,  and 
the  said  Branyan,  do  pay  the  costs  of  this  action.  If  the  future 
emergency  require  it,  and  the  plaintiffs  so  desire,  they  are  at 
liberty  to  ask  for  further  relief  by  way  of  foreclosure  and  sale, 
or  as  they  may  desire  under  these  proceedings. 

Me$sr$.  Benet  ^  Smithy  for  appellants. 
Mr,  B.  F.  WhitneTj  contra. 

April  19,  1887.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  At  the  February  term  of  the  court 
for  Abbeville  in  1885,  Sarah  J.  Martin,  as  administratrix,  and 
A.  T.  Armstrong,  each  recovered  judgment  against  their  co- 
defendant,  D.  S.  Branyan.  Under  the  executions  in  these  cases 
the  sheriff  levied  on  200  acres  of  land  as  the  property  of  Bran- 
yan, the  defendant  in  execution,  and  was  about  to  sell  the  same 
on  salesday  of  December  of  that  year,  when  the  plaintiffs  com- 
menced this  action  to  enjoin  the  sale,  upon  the  ground  that  the 
land  levied  on  was  not  the  property  of  the  defendant,  Branyan  ; 
and  the  following  facts  were  admitted : 

1.  That  some  time  previous  to  1885  the  defendant,  Branyan, 
executed  mortgages  of  the  said  tract  of  land,  two  or  more  to  the 
plaintiffs,  and  another  to  one  H.  P.  McGhee,  to  secure  debts  dae 
by  him  to  the  mortgagees  respectively.  These  mortgages  were 
regularly  recorded  in  the  proper  oflSce  at  Abbeville. 

2.  That  on  January  15,  1885,  the  plaintiffs,  who  live  in  An- 
derson County,  inquired  of  Mr.  DuPre,  the  sheriff  of  Abbeville 
County,  by  letter,  whether  there  were  any  judgments  against 
Branyan,  and  were  informed  that  there  were  none,  but,  as  before 
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stated,  the  judgments  were  soon  after  (February)  recovered  and 
entered. 

3.  That  on  April  21,  1885,  after  the  rendition  of  the  judg- 
ments the  defendant,  "Branyan,  conveyed  by  deed  the  tract  of 
200  acres  to  plaintiffs  (mortgagees),  subject  to  the  mortgage  of 
H.  P.  McGhee,  and  in  satisfaction  of  $1,709.32  of  plaintiffs*  debt, 
the  residue  being  secured  by  Branyan *s  wife.'*  In  this  transaction 
(the  plaintiffs  expecting  to  have  to  pay  the  McGhee  mortgage) 
the  land  was  estimated  at  the  value  of  $2,215,  which  was  a  fair 
and  full  price  for  the  same.  That  plaintiffs  thereupon  delivered 
their  said  notes  and  mortgages  to  the  said  Branyan  and  caused 
the  said  deed  of  conveyance  to  be  recorded  in  the  clerk's  office 
on  April  23,  1885.  At  the  time  of  this  transfer  plaintiffs  were 
ignorant  of  any  other  liens  upon  the  land,  and  received  from  the 
said  Branyan  the  following  written  assurance  : 

"South  Carolina — Anderson  County. 

''I,  D.  S.  Branyan,  having  this  day  sold  and  conveyed  to 
Bleckeley,  Brown  &  Fretwell  a  certain  tract  of  land  in  Abbeville 
County,  containing  two  hundred  acres,  guarantee  and  represent 
hereby  that  no  other  liens  exist  against  the  said  land,  except  one 
mortgage  in  favor  of  Mr.  McGhee,  in  which  there  was  a  balance 
of  $506,  due  on  January  1,  1885,  this  settlement  made  today 
being  based  on  this  statement. 

"Witness  my  hand  and  seal  this  April  21,  1885. 

"(Signed)  D.  S.  BRANYAN.     [l.  s.] 

"In  presence  of 

"J.  H.  Von  Hopelkr." 

Upon  this  state  of  facts,  the  Circuit  Judge,  holding  that  this 
case  is  analogous  to  that  of  Agnew  v.  Railroad  Company ^  24  S. 
C.y  18,  decreed  that  "to  the  extent  of  the  price  paid  by  the  plain- 
tiffs to  Branyan  for  the  land,  their  mortgages  still  uncancelled  on 
the  record  be  set  up  as  subsisting  liens  thereon  as  against  the 
judgments  of  the  defendants  and  prior  thereto ;  and  granted  a 
perpetual  injunction  against  the  sheriff  and  the  judgment  credit- 
ors enforcing  the  executions  and  selling  anything  more  than  the 
equity  of  redemption  of  said  Branyan  in  the  lands. 
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From  this  decree  the  appeal  comes  to  this  court  upoD  the  fol- 
lowing grounds : 

^'I.  Because  his  honor  erred  in  holding  that  upon  the  state- 
ment of  facts  agreed  upon,  the  plaintiffs  were  entitled  to  the  relief 
prayed  for. 

"II.  Because  his  honor  erred  in  holding  that  it  was  not  the 
intention  of  the  parties  that  the  legal  and  equitable  title  should 
merge  in  the  plaintiffs  so  as  to  open  the  way  for  the  enforcement 
of  intervening  liens. 

"III.  Because  his  honor  erred  in  holding  that  the  contempora- 
neous instrument  of  writing  was  equivalent  to  a  covenant  or  stipu- 
lation, that  as  against  any  existing  liens  the  plaintiffs  should  not 
lose  the  advantage  of  their  prior  liens. 

"IV.  Because  his  honor  erred  in  not  holding  that  the  plaintiffs 
had  notice  of  the  existence  of  intervening  liens,  in  the  records  of 
the  judgments  of  the  defendants  in  the  clerk's  office  for  Abbeville. 

"V.  Because  his  honor  erred  in  holding  that  the  plaintiffs  were 
not  careless  or  negligent  in  their  inquiry  as  to  existing  liens. 

"VI.  Because  his  honor  erred  in  not  holding  that  the  transfer 
by  the  mortgagor  to  the  mortgagees  extinguished  the  latter *s  lien, 
which  could  not  be  revived  by  subsequent  proceedings  so  as  to 
defeat  the  liens  of  judgment  creditors. 

"VII.  Because  his  honor  erred  in  not  holding  that  when  the 
mortgagees  took  from  the  mortgagor  a  conveyance  of  the  entire 
mortgaged  property,  the  transfer  extinguished  the  mortgage  debt 
and  merged  the  fee  and  equitable  estate  in  the  same  persons. 

"VIII.  Because  his  honor  erred  in  not  holding  that  although 
there  may  be  fraud  in  the  mortgagor,  equity  will  not  prevent  a 
merger,  when  intervening  lienees  are  innoceut  of  the  fraud,**  &c 

It  must  be  taken  to  be  settled  in  this  State  by  a  long  line  of 
adjudications  both  in  law  and  equity,  "that  a  mortgagee  who  buys 
the  estate  under  mortgage,  not  under  process  of  foreclosure, 
extinguishes  the  debt  or  claim  with  lien  on  the  property."  Hx 
parte  City  Sheriff,  1  McCord,  399  (1821);  McClure  \.  Mounce, 
2  Id.,  423  (1828) ;  Schnell  v.  Schroder,  Bail.  Eq.,  338  (1831); 
McLure,  Brawler/  ^  Co.  v.  Wheeler,  6  Rich.  Eq.,  343  (1854); 
Allen  V.  Richardson,  9  Id.,  53  (1856) ;  Trimmier  v.  Vise,  17 
S.  C,  503  (1882) ;  Devereux  v.  Taft,  20  Id.y  555  (1883).    And 
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it  makes  no  difference  whether  the  mortgagor  sells  himself  or  it 
is  sold  by  legal  authority ;  the  consequences  are  precisely  the 
same.  As  said  by  Chancellor  Dunkin  in  McLure,  Brawley  ^ 
Co,  V.  Wheeler^  ^upra :  "Purchasing  the  equity  of  redemption, 
a  stranger  would  take  the  land  subject  to  the  obligation  to  dis- 
charge the  encumbrance.  It  was  ruled  in  Schnell  v.  Schroder^ 
supra  (and  the  doctrine  has  been  since  repeatedly  recognized), 
that  a  purchase  of  the  equity  of  redemption  by  the  mortgagee 
extinguishes  the  mortgage  debt ;  and  that  the  effect  was  the  same 
whether  the  purchase  was  directly  from  the  mortgagor  or  from 
the  sheriff  under  an  execution  against  him.'* 

So  far  as  the  mortgage  debt  is  concerned,  we  can  see  that, 
after  the  purchase  of  the  equity  of  redemption,  the  mortgagee 
cannot  enforce  it  against  himself,  and  therefore  the  purchase  may 
be  regarded  as  payment  or  extinguishment  of  the  mortgage  debt; 
but,  as  it  seems  to  me,  it  is  not  so  clear  how  the  conveyance  of 
the  land  in  payment  should  not  only  extinguish  the  debt  and 
mortgage,  but  go  further  and  destroy  itself,  thus  clearing  the  way 
for  subsequent  liens  precisely  as  if  the  debt  had  been  paid  ali- 
unde. On  account  of  this  seeming  hardship,  it  has  been  held 
that  the  mortgagee,  thus  purchasing  the  equity  of  redemption, 
may  set  up  the  prior  mortgage  against  subsequent  encumbrances, 
if  the  parties  at  the  time  of  the  transfer  intended  and  covenanted 
to  prevent  merger  and  to  keep  the  mortgage  open.  See  Agnew 
V.  Railroad  Company^  24  S.  (7.,  18,  and  authorities.  So  that 
the  real  question  in  this  case  is,  whether  the  facts  as  to  the  inten- 
tion of  the  parties  bring  it  within  the  principle  announced  in  the 
case  of  Agnew  v.  Adams,  supra. 

We  have  considered  the  agreed  statement  of  facts  with  care, 
and  we  regret  to  say  that  we  cannot  see  any  evidence  that  these 
parties  covenanted  or  intended  to  covenant  that  the  mortgage 
should  remain  open.  If  the  facts  here  can  be  regarded  as  mak- 
ing out  or  "equivalent  to"  such  a  covenant,  we  cannot  imagine 
a  case  in  which  it  could  not  be  done.  Perhaps  that,  in  my  view, 
would  not  be  unfortunate ;  but  we  are  bound  to  administer  the 
law  as  we  find  it — at  all  events,  until  it  is  changed  by  the  law- 
making power. 

On  April  21,  1885,  the  mortgagor  and  mortgagees  had  "a  set- 
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tlement."  The  amount  ascertained  to  be  due  upon  the  mortgage 
debts,  including  that  of  McGhee,  was  ascertained,  and  ''in  satis- 
faction** of  the  aggregate  amount,  the  mortgagor,  Branyan,  made 
an  absolute  and  unconditional  conveyance  of  the  land  mortgaged 
to  the  plaintiff's  mortgagees,  which  was  recorded ;  and  at  the 
same  time  ''the  plaintiffs  delivered  their  said  notes  and  mortgages 
to  the  said  Branyan."  Does  this  not  rebut  any  possible  pre- 
sumption that  they  intended  to  keep  the  mortgage  open  ?  It  is 
true  that  Branyan  at  the  same  time  executed  "an  assurance  and 
guaranty*'  that  there  was  no  other  lien  upon  the  land ;  but  we  do 
not  see  that  such  guaranty  afforded  any  evidence  that  the  parties 
intended  to  leave  the  mortgage  open,  but,  as  it  strikes  us,  rather 
tended  to  show  the  contrary — that,  knowing  the  danger  of  other 
liens,  but  relying  upon  Branyan,  there  was  no  reason  for  leaving 
it  open,  and  the  notes  and  mortgages  could  be  given  up  as  a 
finality. 

That  assurance  was  only  a  personal  covenant  of  the  debtor, 
really  little  more  than  a  reaffirmation,  in  solemn  form,  of  the 
covenants  of  warranty  in  his  deed  of  conveyance,  which  included, 
among  others,  the  covenants  of  "quiet  enjoyment"  and  "free 
from  encumbrances."  Kerngood  v.  Davi9y  21  iS.  (7.,  210.  There 
is  no  doubt  the  guaranty  was  false,  and  probably  misled  the  plain- 
tiffs, but  they  should  not  have  relied  upon  Branyan*s  representa- 
tions. The  entry  of  the  judgments  in  the  proper  office  at  Abbe- 
ville was  constructive  notice  to  all  the  world.  True,  the  plain- 
tiffs had  applied  by  letter  to  the  sheriff  of  Abbeville  in  the  monUi 
of  January  preceding  to  ascertain  whether  there  were  in  the  office 
any  judgments  against  Branyan,  and  received  the  information 
that  there  were  none,  which  at  that  time  was  true ;  but  by  law 
there  was  a  term  of  the  court  at  Abbeville  in  the  month  of  Feb- 
ruary, when  judgments  might  be,  and  in  fSict  were,  obtained 
against  the  said  Branyan.  It  seems  to  us  that  being  already 
affected  with  constructive  notice,  a  letter  of  inquiry  to  the  sheriff 
more  than  three  months  before  the  purchase  can  hardly  be  con- 
sidered such  vigilance  as  the  law  requires.  We  feel  constrained 
to  hold  that  the  parties  made  no  covenant  that  the  mortgages 
should  remain  open,  and  as  a  consequence  the  case  must  &11 
under  the  general  rule  before  stated,  which  is  so  well  settled. 
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We  cannot  venture  to  go  further  in  relieving  a  mortgagee  who 
purchases  the  mortgaged  property  than  was  indicated  in  the  case 
of  Agnew  v.  Railroad  Company^  supra. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed. 

In  this  case  a  petition  was  filed  asking  for  a  rehearing  of  the 
case  upon  ^^the  grounds  heretofore  considered''  and  upon  several 
^^additional  grounds.**  Upon  this  petition  the  court  endorsed  the 
following  order  per  curiam  on  May  16,  1887 :  We  have  carefully 
considered  this  petition,  and  the  various  points  therein  made ; 
but  as  it  does  not  appear  that  any  material  fact  or  principle  in- 
volved was  overlooked  in  our  previous  decision,  there  is  no  ground 
for  a  rehearing.     The  petition  is  dismissed. 


SOUTH  CAROLINA  LOAN  &  TRUST  CO.  v.  McPHERSON. 

1.  Findings  of  fact  by  the  master,  oonounred  in  by  the  Circuit  Judge, 
approved. 

2.  A  mortgage  recorded  after  the  time  prescribed  by  the  act  of  1876  (16 
Stat.  92 ;  Oen.  Stat,j  2  1776)  has  lien  from  the  date  of  recording,  and 
consequently  takes  priority  over  the  claims  of  all  creditors  who  have 
not  before  that  time  established  a  lien.  King  v.  Frascr,  23  S,  C.y 
543,  approved. 

3.  A  mortgage  taken  in  good  faith  but  not  recorded  for  nineteen  months, 
and  then  put  upon  record  by  the  mortgagee  within  two  days  before  a 
general  assignment  by  the  mortgagor  for  the  benefit  of  his  creditors,  is 
not  nuide  within  ninety  days  before  such  assignment,  and  therefore  is 
not  avoided  by  section  2015  of  the  General  Statutes.  And  being  a 
lien,  it  is  not  affected  by  the  assignor  declaring  that  the  property 
assigned  is  subject  to  the  mortgage. 

Before  Wallace,  J.,  Charleston,  March,  1886. 

This  was  an  action  by  the  South  Carolina  Loan  and  Trust 
Company  against  David  McPherson  and  others.  The  opinion 
states  the  case. 

Mr.  John  Wingatej  for  appellant. 
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Messrs.  Hayne  ^  Ficken^  contra. 

April  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chibp  Justice  Simpson.  The  ''Case"  prepared  for  this 
appeal  and  the  accompanying  papers,  including  the  evidence 
reported,  &c.,  are  voluminous  and  elaborate,  and  give  a  full  his- 
tory of  the  proceeding  below,  but  much  of  it  is  outside  of  the 
questions  presented  for  our  adjudication.  It  will  not  be  neces- 
sary, therefore,  to  muke  a  statement  here  of  all  the  fiEicts  of  the 
case.  The  questions  really  involved  are  few,  and  nothing  more 
of  the  facts  need  be  detailed  than  such  as  said  questions  msy 
require.     They  are,  briefly,  as  follows : 

The  defendants,  McPherson  and  Kinloch,  were  mercantile 
partners  under  the  name  of  D.  McPherson  &  Co.  The  firm 
seems  to  have  been  considerably  in  debt,  as  was  also  D.  McPher- 
son individually,  and  on  March  27,  1878,  a  mortgage  was  found 
recorded  in  the  proper  office  for  Charleston  County,  and  also  on 
day  A.  D.  1878,  in  Georgetown  County,  purporting 

to  have  been  executed  by  the  defendant,  D.  McPherson,  to  the 
defendant,  Francis  J.  Pelzer,  to  secure  the  payment  of  a  bond  in 
the  penal  sum  of  $22,000,  said  mortgage  covering  certain  real 
estate  located  in  the  city  of  Charleston  and  in  Georgetown  County, 
a  plantation  on  the  south  side  of  Wadmalaw  creek,  and  also  a  plan- 
tation in  Colleton  County.  On  September  27,  1883,  there  was 
recorded  in  the  office  of  the  register  for  Charleston  County  a 
mortgage  dated  February  15,  1882,  made  by  D.  McPherson  to 
the  defendant,  Julia  C.  Kinloch,  to  secure  a  bond  in  the  penal 
sum  of  $25,000,  conditioned  to  pay  $12,500,  covering  the  real 
estate  in  Charleston  and  also  the  Indian  Hill  plantation  in 
Georgetown  County.  On  September  29,  1883,  the  said  David 
McPherson,  for  himself  and  also  for  his  firm,  executed  and  deliv- 
ered to  the  defendant,  Archibald  S.  Johnston,  an  assignment 
purporting  to  convey  all  the  real  estate  and  personal  property  of 
the  said  David  McPherson  and  of  his  firm  to  said  Johnston,  for 
the  benefit  of  the  creditors  of  the  said  David  and  of  the  firm. 
This  assignment  embraced  the  real  estate  described  in  the  mort- 
gages above,  and  also  other  real  estate  and  personal  property, 
the  assigned  property  being  declared  therein  to  be  subject  to  said 
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mortgages.  Mr.  Johnston  accepted  the  trust,  and  soon  there- 
after a  meeting  of  the  creditors  was  called,  at  which  meeting  the 
defendant,  John  B.  Steele,  was  appointed  agent,  October  9, 1883. 

On  November  3,  1883,  the  plaintiflF,  claiming  to  be  a  large 
creditor  of  D.  McPherson  &  Co.,  and  also  of  David  McPherson, 
instituted  the  action  below,  alleging  that  it  became  a  creditor  of 
David  McPherson  and  of  his  firm,  for  money  lent  between  the 
15th  day  of  February,  1882,  the  date  of  the  mortgage  to  Julia  C. 
Kinloch,  and  the  time  when  said  mortgage  was  recorded,  Sep- 
tember  27,  1883,  without  notice  of  said  mortgage ;  that  the  defen- 
dant David,  by  subjecting  the  assignment  to  the  mortgages, 
endeavored  to  give  a  preference  to  the  defendant,  Julia  C.  Kin- 
loch, over  the  other  creditors,  &c.  Wherefore  the  plaintiff  de- 
manded, among  other  demands,  judgment  on  its  own  behalf  and 
on  behalf  of  the  other  creditors  of  both  David  McPherson  and  of 
David  McPherson  &  Co.,  that  the  debt  of  the  defendant,  Pelzer, 
be  ascertained  ;  that  certain  real  estate  embraced  in  the  mortgage 
to  him  claimed  by  the  plaintiff  to  belong  to  David  McPherson 
individually  be  sold  and  the  proceeds  thereof  be  applied  to  the 
debt  of  the  said  Pelzer ;  that  so  far  as  Pelzer's  mortgage  em- 
braced partnership  property,  it  be  decreed  void  and  of  none 
effect ;  that  the  mortgage  to  Julia  C.  Kinloch  be  decreed  void 
and  of  none  effect ;  that  creditors  be  called  in,  the  property  be 
sold,  the  proceeds  of  the  individual  property  of  David  McPher- 
son, after  paying  the  mortgage  of  defendant,  Pelzer,  with  the 
proceeds  of  the  partnership  property,  be  marshalled  and  applied 
pro  ratay  after  costs  and  expenses  to  the  claims  of  the  creditors 
of  the  said  defendant,  David  McPherson,  and  of  David  McPher- 
son &  Co.,  &c. 

After  answers  put  in,  the  case  was  referred  to  the  master,  the 
real  matter  of  contest  in  its  further  progress  being  the  mortgage 
of  Julia  C.  Kinloch,  which  was  assailed  before  the  master,  as  not 
being  bona  fide,  as  in  violation  of  sections  2015  and  2014  of 
General  Statutes  (assignment  act),  and  as  void  to  the  plaintiff 
tinder  the  recording  law,  said  mortgage  not  having  been  recorded 
within  the  legal  time,  and  the  debt  of  the  plaintiff  having  been 
contracted  before  it  was  recorded  and  without  notice  of  its  execu- 
tion.    The  master  established  the  debt  of  Mrs.  Kinloch  against 
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the  firm  at  ?10,175.38,  and  that  the  bond  and  mortgage  of  David 
McPherson  in  question  had  been  given  as  collateral  security  to 
secure  the  said  debt  of  said  firm.  He,  however,  held  as  matter 
of  law  that  said  mortgage  did  not  take  rank  with  a  valid  lien 
against  the  plaintiff  from  the  date  of  its  record,  but  that  plain- 
tiff's claim  having  been  contracted  between  the  date  of  executiou 
and  the  recording,  which  was  not  within  the  legal  time  for  record- 
ing, had  priority,  or  rather  that  said  mortgage  was  void  as  to  the 
plaintiff. 

His  honor,  Judge  Wallace,  heard  this  report  and  modified  it 
by  reversing  the  master's  conclusions  on  the  "matters  of  law"  to 
which  Mrs.  Kinloch  had  excepted,  holding,  under  the  case  of 
King  V.  Fraser  et  al.  (23  *S'.  (7.,  543),  which  had  just  been 
announced,  that  Mrs.  Kinloch's  mortgage  took  rank  with  a  vahd 
lien  from  the  day  of  its  record,  to  wit,  September  27,  1883,  and 
that  the  bond  secured  thereby  should  be  paid  out  of  the  funds 
derived  from  the  sale  of  said  premises  in  preference  to  the  claims 
of  the  other  creditors  of  D.  McPherson  &  Co.,  who  had  not  at 
the  date  of  the  recording  of  said  mortgage  any  lien  on  said  pre- 
mises, and  he  confirmed  the  report  as  thus  modified,  taking  occa- 
sion to  say,  in  regard  to  the  suggestion  of  fraud  in  connection 
with  the  mortgage  of  Mrs.  Kinloch,  that,  "the  whole  transaction 
was  marked  with  perfect  honesty,  and  that  the  money  lent  by  her 
was  used  for  the  business  purposes  of  the  copartnership  of  which 
her  son  was  a  member,  and  that  the  security  given  for  its  repay- 
ment was  that  to  which  she  was  entitled." 

The  appeal  claims  that  the  mortgage  of  Mrs.  Kinloch  should 
have  been  held  void  as  to  the  plaintiff*  upon  three  grounds:  1st 
The  debt  of  Mrs.  Kinloch  was  a  secret  debt,  and  that  the  mort- 
gage was  purposely  not  recorded  and  was  kept  secret,  to  sustain 
which  would  operate  as  a  fraud  on  the  plaintiflP.  2nd.  That  it 
being  recorded  out  of  time,  and  after  plaintiflf^s  claim  had  been 
contracted,  it  could  not  be  enforced  to  his  prejudice.  And  3rd. 
The  execution  of  the  assignment  on  September  29,  1883,  in 
which  the  property  therein  described  was  conveyed  to  the  assignee 
subject  to  the  mortgages^  was  an  attempt  to  give  a  preference  to 
Mrs.  Kinloch,  in  violation  of  section  2014  of  General  Statutes. 

The  first  ground  involves  largely  a  question  of  fact,  to  wit, 
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the  bona  fides  of  the  claim  and  mortgage  of  Mrs.  Kinloch. 
Upon  this  question  the  master  and  the  Circuit  Judge  concurred  in 
finding  that  said  claim  and  mortgage  were  tree  from  suspicion 
even  ;  at  least  the  master  established  the  claim  without  an  inti- 
mation of  wrong,  and  the  Circuit  Judge  used  the  strong  lan- 
guage quoted  above,  that  instead  of  there  being  fraud,  '*the 
whole  transaction  was  marked  by  perfect  honesty" — *'and  the 
money  claimed  had  been  fairly  lent  and  used  by  the  copartner- 
ship.** We  have  not  found  anything  in  the  testimony  which  would 
warrant  us  to  disturb  this  finding  in  the  least. 

As  to  the  second  ground,  we  think  the  case  of  King  v.  Fraser 
et  al.  is  conclusive.  That  case  decided  the  very  question  here,  to 
wit,  that  a  mortgage  recorded  after  the  time  prescribed  by  the 
act  has  lien  from  the  date  of  recording,  and  consequently  takes 
priority  over  the  claims  of  all  creditors  who  have  not  before  that 
time  established  a  lien.  This  was  a  clear  and  distinct  proposi- 
tion of  law  held  by  the  court  upon  the  construction  of  the 
proviso  to  the  act  of  1876,  which  allowed  mortgages  to  be 
recorded  after  the  forty  days.  It  was  held  after  mature  delibera- 
tion, the  question  having  been  fully  and  elaborately  discussed  by 
the  counsel  engaged  in  the  appeal  which  involved  it.  Notwith- 
standing the  ingenious  effort  of  the  appellants*  counsel  here  to  that 
end,  we  cannot  see  any  difference  between  that  case  and  the  one 
at  bar,  either  as  to  the  facts,  the  situation  of  the  parties,  the 
creditors,  or  otherwise,  affecting  the  question  or  preventing  the 
application  of  the  principle  there,  to  this.  And  we  see  no  neces- 
sity to  go  further  in  sustaining  the  Circuit  Judge  than  to  refer 
to  King  v.  Fraser  et  aL 

3d.  It  is  claimed  that  D.  McPherson  &  Co.  having  subjected 
the  assigned  property  to  the  mortgage  of  Mrs.  Kinloch,  that  this 
was  a  preference,  in  violation  of  section  2014  of  the  General 
Statutes — a  part  of  the  assignment  act.  In  the  first  place, 
unless  this  mortgage  already  had  a  preference,  subjecting  the 
assigned  property  to  it,  the  assignment  could  not  have  given  a 
preference  simply  by  recognizing  its  existence.  And  if  it  had  a 
preference  already,  mentioning  it  in  the  assignment  had  no  effect 
whatever  beyond  the  recognition  of  its  existence.  At  all  events, 
if  it  had  a  preference  according  to  its  legal  lien  (and  the  Circuit 
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Judge  has  so  held,  in  which  we  have  sustained  him  above),  cer- 
tainly the  recognition  of  its  existence  in  the  assignment  could  not 
destroy  the  rights  of  the  mortgagee  thereunder,  whatever  may 
have  been  the  intent  of  the  assignors.  It  would  bean  anomalous 
doctrine  to  hold  that  an  unimpeached  mortgage  under  which  a 
mortgagee  has  secured  important  rights,  and  as  to  the  bona  fidei 
of  which  there  is  not  even  a  suspicion,  can  be  vacated  by  the 
mortgagor  afterwards  making  an  assignment,  and  stating  in  said 
assignment  that  the  property  assigned,  so  far  as  it  is  embraced  in 
said  mortgage,  is  subject  thereto.  The  construction  of  the  assign- 
ment act  in  the  case  of  Wilks  v.  Walker  (22  aS'.  (7.,  108)  has 
enlarged  to  a  considerable  extent  the  protection  of  creditors 
beyond  what  existed  before  the  passage  of  the  act,  and  has 
insured  to  them  an  equal  and  just  distribution  of  the  assets  of 
their  insolvent  debtors ;  but  it  cannot  be  claimed  that  that  act 
shall  be  used  as  an  instrument  to  perpetrate  the  injustice  of  taking 
from  a  vigilant  creditor  the  rights  which  he  has  secured,  and 
which  the  court  has  found,  were  secured  fairly,  justly,  without 
fraud,  and  fully  in  accordance  with  established  law,  for  no  other 
reason  than  that  the  debtor,  in  making  an  assignment  afterwards, 
recognized  the  fact  that  said  creditor  had  already  secured  a  lien 
on  a  portion  of  the  property  assigned. 

It  is,  however,  claimed  that  the  effect  of  the  decision  of  King 
v.  Fraser  et  al.  was  that  a  mortgage  recorded  out  of  time  under 
the  proviso  of  the  act  of  1876  was,  in  substance,  the  execution 
of  a  new  mortgage  at  that  time,  and  in  the  case  at  bar  the  record- 
ing being  within  ninety  days  before  the  assignment,  it  is  void 
under  section  2015,  General  Statutes.  This  section  does  prohibit 
any  pledge,  &c.,  within  ninety  days  before  a  general  assignment 
for  the  bene6t  of  creditors,  and  declares  such  pledge,  &c.,  to  be 
void,  provided  the  creditor  preferred  has  reasonable  cause  to 
believe  the  debtor  to  be  insolvent,  and  that  the  pledge,  &c.,  was 
given  and  made  in  fraud  of  the  provisions  of  the  act.  Provided, 
further,  "that  nothing,  however,  in  this  section  shall  be  construed 
to  invalidate  any  loan  of  actual  value,  or  the  security  therefor, 
made  in  good  faith,  upon  security  taken  in  good  faith  on  the  occa- 
sion of  the  making  of  such  loan,  or  any  security  bona  fide  made 
for  advances.*'     While  such  pledges,  preferences,  &c.,  are  pro- 
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hibited,  yet  to  whose  act  does  the  inliibition  apply  ?  To  that  of 
the  debtor,  and  to  no  one  else.  He  is  the  only  person  that  could 
make  a  pledge,  &c.,  and,  of  course,  he  is  the  party  restrained 
from  doing  so. 

But  without  discussing  this  question  further,  we  propose  to 
adopt  the  reasoning  of  Mr.  Justice  Strong,  of  the  Supreme 
Court  (U.  S.),  in  the  case  of  Clarke  v.  laelin,  21  Wallj  374, 
which  was  a  case  arising  under  the  bankrupt  act,  the  35th  sec- 
tion of  which  was  very  similar  to  section  2015,  supra^  thd  only 
difference  being  that  the  time  of  the  preference  declared  under 
section  35  of  the  bankrupt  act  was  four  months,  while  in  section 
2015  it  is  ninety  days.  Mr.  Justice  Strong  said :  ''These  things 
must  concur**  (to  wit,  the  debtor  must  have  procured  the  judgment 
and  attachment  of  his  property ;  it  must  have  been  procured 
within  the  four  months  prior  to  the  filing  of  the  petition  ;  he 
must  have  been  insolvent,  &c.,  and  the  creditor  must  have  had 
reasonable  cause  to  believe  that  he  was  insolvent,*  and  that  the 
judgment  was  given  in  fraud  of  the  bankrupt  act — the  very  acts 
mentioned  in  section  2015).  ''They  must  concur,  not  only  in 
&ct,  but  in  time  also.  *  *  *  In  fine,  there  must  be  a  guilty 
collusion  to  constitute  the  fraudulent  preference  condemned  by 
the  statute.  *  *  *  Now,  in  the  case  where  a  creditor  holding  a 
confession  of  judgment  perfectly  lawful  when  it  was  given,  causes 
the  judgment  to  be  entered  of  record,  how  can  it  be  said  the  debtor 
procures  the  entry  at  the  time  it  was  made  ?  It  is  true,  the  judg- 
ment is  entered  by  virtue  of  an  authority  given  when  the  con- 
fession was  signed.  That  may  have  been  years  before,  or  if  not, 
it  may  have  been  when  the  debtor  was  perfectly  solvent.  But 
no  consent  is  given  when  the  entry  is  made,  when  the  confession 
becomes  an  actual  judgment,  and  when  the  preference,  if  it  be  a 
preference,  is  obtained. 

**The  debtor  has  nothing  to  do  with  the  entry.  As  to  that,  he 
is  entirely  passive.  Ordinarily,  he  knows  nothing  of  it,  and  he 
could  not  prevent  it  if  he  would.  It  is  impossible,  therefore,  to 
maintain  that  such  a  judgment  is  obtained  by  him  when  his  con- 
fession is  placed  on  record.  Such  an  assertion,  if  made,  must 
rest  on  a  mere  fiction.  *  *  *  That  years  before  the  debtor 
may  have  given  a  warrant  of  attorney  to  confess  a  judgment,  or 
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by  a  written  confession,  as  in  this  case,  have  put  it  in  the  power 
of  his  creditor  to  cause  a  judgment  to  be  entered  without  his  knowl- 
edge or  subsequent  assent,  is  wholly  impertinent  to  the  inquiry, 
whether  he  had  in  view  or  intended  an  unlawful  preference  at  a 
later  time,  at  the  time  when  the  creditor  sees  fit  to  cause  the 
judgment  to  be  entered.  For,  we  repeat,  it  is  a  fraudulent  intent, 
existfng  in  the  mind  of  the  debtor  at  this  later  time,  which  the 
act  of  congress  has  in  view.  The  preference  must  be  accompa- 
nied by  a  fraudulent  intent,  and  it  is  that  intent  that  taints  the 
transaction.  Without  it,  the  judgment  and  execution  are  not 
void." 

This  reasoning  appears  to  us  to  be  absolutely  conclusive,  and 
strike  from  it  the  word  judgment  and  insert  mortgage,  and  in  the 
place  of  bankrupt  act  insert  section  2015,  General  Statutes,  and 
we  have  the  case  at  bar.  Mr.  Justice  Swayne,  of  the  Supreme 
Court  (U.  S.),  in  another  oase,  was  equally  as  strong.  Burn- 
hisel  V.  Firman,  22  WalLy  177.  These  cases,  true,  are  not 
authority  in  the  sense  that  they  should  control  us  on  the  question 
here.  But  the  question  is  the  same  in  substance,  the  reasoning 
clear  and  conclusive,  and  the  conclusion  is  inevitable.  We  do 
not  think  that  the  recording  of  Mrs.  Kinloch's  mortgage  within 
ninety  days  of  the  assignment  rendered  it  void  under  the  assign- 
ment act. 

The  case  at  bar,  in  its  inception  and  progress  below,  involved 
several  other  interests  and  questions  besides  those  discussed 
herein,  but  the  only  matters  brought  before  us  in  the  appeal  were 
those  mentioned,  and  to  avoid  confusion,  and  to  prevent  this 
opinion  from  being  unnecessarily  encumbered  with  impertinent 
facts,  we  have  confined  ourselves  to  such  only  as  seemed  material 
to  the  questions  raised. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Mr.  Justice  McGowan  concurred. 

Mr.  Justice  McIver  concurred  in  a  separate  opinion  as  fol- 
lows : 

It  seems  to  me  that  the  case  of  King  v.  Fraser  (23  S.  (7.,  543) 
is  conclusive  as  to  the  main  point  raised  by  this  appeal ;  for  I  do 
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not  think  that  the  circumstances  relied  on  by  appellant,  as  dis- 
tinguishing that  case  from  this,  are  sufficient  for  that  purpose. 
It  is  true  that  I  did  not  then,  and  do  not  now,  assent  to  the  cor- 
rectness of  the  construction  placed  upon  the  recording  act  of 
1876  by  the  majority  of  the  court  in  that  case,  but  I  do  fully 
recognize  it  as  a  binding  authority ;  for  it  is  an  authoritative 
construction  of  a  statute  by  the  tribunal  invested  with  power 
for  that  purpose.  It  is  the  law  of  the  land,  and  must  and  should 
be  respected  accordingly. 

I  have  had  very  grave  doubt  as  to  whether  the  mortgage  in 
favor  of  Mrs.  Kinloch  should  not  be  declared  void  under  the  pro- 
visions of  section  2015  of  the  Greneral  Statutes,  inasmuch  as  it 
did  not  become  a  lien  until  it  was  recorded,  two  days  before  the 
execution  of  the  assignment  by  the  mortgagor.  But  as  that  sec- 
tion seems  to  prohibit  only  acts  done  by  the  insolvent  debtor 
within  ninety  days  before  the  execution  of  his  assignment,  and  as 
the  act  which  gave  this  mortgage  a  lien  as  against  other  credi- 
tors— putting  the  mortgage  on  record — was  not  only  not  done,  or 
even  suggested  or  procured,  and,  in  fact,  could  not  have  been 
prevented  by  the  mortgagor,  it  cannot  with  propriety  be  said 
that  the  insolvent  debtor  has,  within  ninety  days  before  the  execu- 
tion of  his  assignment,  made  a  mortgage  of  his  property  for  the 
purpose  of  giving  a  preference  to  one  of  his  creditors,  for  the 
only  act  which  he  did — the  execution  of  the  mortgage — was  done 
long  before  the  ninety  days  commenced  to  run. 

It  is  true  that  the  insolvent  debtor,  by  giving  the  mortgage, 
placed  it  in  the  power  of  the  mortgagee  to  make  such  mortgage 
a  lien  as  against  other  creditors  at  any  time  he  might  see  fit  to 
do  so,  and  that  this  power  was,  in  this  case,  exercised  within  the 
ninety  days,  from  which  it  has  been  argued  that  this  was  a  con- 
tinuing power  from  the  mortgagor  to  the  mortgagee,  and  hence 
that  the  mortgagor  must  be  regarded  as  intentionally  participat- 
ing in  the  act  of  recording  the  mortgage,  which  was  done  within 
the  ninety  days.  But  this  involves  the  idea  that  the  mortgagor 
could,  at  any  time  before  its  exercise,  withdraw  this  power,  which 
he  certainly  could  not  do,  for  one  can  scarcely  be  regarded  as 
intentionally  participating  in  an  act  which  he  could  not  prevent 
if  he  wished  to  do  so,  and  to  the  efficacy  of  which  his  consent,  at 
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the  time,  would  add  nothing  whatever.  If  McPherson  had,  at 
the  date  of  the  mortgage,  given  to  Mrs  Kinloch  a  note,  he  would 
thereby  have  placed  it  in  her  power  to  have  more  readily  obtained 
a  lien  by  reducing  the  note  to  judgment  than  if  her  claim  had 
remained  in  an  unliquidated  form  ;  and  if  she  had  reduced  such 
note  to  judgment  within  the  ninety  days,  the  lien  thereby 
acquired  would  certainly  not  be  void  under  section  2015,  although 
the  act  of  giving  the  note  might  be  said  to  have  facilitated  the 
acquisition  of  the  lien.  So  here,  when  the  mortgage  was  given, 
McPherson  thereby  afforded  Mrs.  Kinloch  the  means  of  easily 
acquiring  a  lien  whenever  she  might  afterwards  see  fit  to  do  so; 
but  her  net  in  doing  so  was  entirely  her  own,  over  which  McPher- 
son neither  did  nor  could  have  any  control,  just  as  if  she  had 
taken  a  note  instead  of  a  mortgage,  which  she  afterwards,  and 
within  the  ninety  days,  reduced  to  judgment,  and  thereby 
acquired  a  lien. 

Under  a  provision  in  the  bankrupt  act,  in  all  respects  similar 
to  section  2015  of  our  General  Statutes,  except  as  to  the  period- 
four  months  instead  of  ninety  days — within  which  preferences  are 
forbidden,  the  Supreme  Court  of  the  United  States  have  held,  in 
the  case  of  Wihon  v.  C%y  Bank  (17  Wall.y  473),  that  the  lien 
of  a  judgment,  even  though  recovered  by  default  upon  a  valid 
debt  to  which  the  debtor  has  no  defence  within  the  four  months, 
is  not  void  under  the  provisions  of  the  act,  upon  the  ground  that 
it  cannot  be  regarded  as  an  act  to  which  the  debtor  has  contribu- 
ted, and  something  more  than  mere  passive  non-resistance  on  bis 
part  would  be  necessary  to  make  it  void  under  the  provisions  of 
the  thirty-fifth  section  of  the  bankrupt  act  This  case,  as  well  as 
those  cited  by  the  Chief  Justice,  more  directly  in  point,  it  seems 
to  me,  furnish  conclusive  authority  in  favor  of  the  conclusion 
reached,  in  which  I  concur. 

Judgment  affirmed. 
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LAMAR  T.  POOL. 

1.  WilksY,  Walker,  22  S.  C,  108,  and  Austin,  Nichols  &  Co.  v.  Morris, 
23  /<£.,  393,  stated.  These  cases  declare  that  an  instrument  intended 
to  operate  as  an  assignment  with  preferences  is  void,  but  that  an  in- 
debted party  may  lawfully  make  a  mortgage,  when  it  is  intended  only 
to  secure  one  creditor  in  preference  to  another. 

2.  Where  the  master  and  Circuit  Judge  differ  in  their  findings  of  fact  in 
a  case  in  chancery,  these  matters  come  before  this  court  as  open  ques- 
tions, uninfluenced  by  the  findings  below.  In  this  case  the  conclusions 
reached  by  the  Circuit  Judge  were  approved. 

3.  A  paper  may  be  fraudulent  at  common  law,  or  under  the  statute  of 
Elizabeth,  and  yet  be  free  from  attack  under  section  2014  of  General 
Statutes.  To  render  an  instrument  void  under  this  section,  it  must  be 
(Ist)  an  assignment,  and  (2nd)  a  preference  therein  given ;  and  it  mat- 
ters not  whether  such  preference  be  fraudulent  or  not. 

4.  A  mortgage  given  by  an  insolvent  debtor  to  one  of  his  creditors,  cover- 
ing all  of  his  property,  for  the  purpose  of  securing  the  mortgagee,  and 
not  with  intent  to  evade  the  assignment  law,  is  not  void  under  section 
2014. 

5.  And  this  mortgage  having  been  cancelled  before  action  brought,  the 
court  could  not  grant  any  relief  to  the  suing  creditor  under  this 
action. 

Before  Frasbr,  J.,  Laurens,  September,  1886. 

This  was  an  action  by  Henry  J.  Lamar,  sr.,  and  others,  part- 
ners, tracling  under  the  firm  name  of  Lamar,  Kankin  &  Lamar, 
against  William  H.  Pool  and  Martin  B.  Pool,  commenced  March 
7,  1885.  The  mortgage  assailed  was  given  September  15,  1884, 
to  secure  certain  past  due  debts,  and  thus  was  instantly  payable. 
The  Circuit  decree  was  as  follows : 

The  case  came  before  me  at  the  term  of  the  court  held  for 
Laurens  County  in  September,  1886,  on  the  report  of  the  master 
and  exceptions.  The  purpose  of  this  action  is  to  have  a  certain 
mortgage  executed  by  W.  H.  Pool  to  his  co-defendant,  Martin  B. 
Pool,  declared  void  as  an  assignment  in  violation  of  the  provi- 
sions of  the  statutes  of  this  State  in  reference  to  preferences 
given  by  insolvent  debtors  to  some  creditors  to  the  exclusion  of 
others.  The  complaint  does  not  sufficiently  allege  actual  fraud  to 
make  it  a  ground  of  relief  in  this  case.     As  I  understand  the 
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report  of  the  master,  he  does  not  find  that  there  was  actual  fraud, 
and  the  testimony  would  not  have  been  sufficient  to  warrant  such 
a  finding. 

I  am  obliged  to  concur  in  the  finding  of  fact,  that  at  the  time  of 
the  execution  of  the  mortgage  W.  II.  Pool  was  insolvent.  I  have 
examined  the  testimony  in  this  case,  and  while  the  mortgage  did 
cover  all  the  property  of  W.  H.  Pool  of  which  we  have  in  this 
case  any  evidence.  I  think  that  the  evidence  is  in  favor  of  the 
view  that  the  mortg:ige  was  given  bona  fide  as  a  security,  and  not 
as  a  preference ;  and  though  it  might  have  been,  if  the  mortgage 
had  been  foreclosed,  that  all  other  creditors  would  have  been 
defeated.  In  the  case  of  Austin^  Niehoh  c^  Co.  v.  Morris  (23 
aS.  C,  393),  which  is  relied  on  here  by  the  plaintiffs,  there  was 
not  only  a  mortgage  of  all  the  property  of  the  debtor,  but  a  sale 
was  made  at  short  notice,  and  with  the  consent  of  the  debtor, 
mortgagor,  to  the  sale,  by  which  all  the  property  was  transferred 
to  the  mortgagee.     The  court  held  this  to  be  an  assignment 

In  the  case  before  the  court,  one  of  the  exceptions  of  the  plain- 
tiffs is  that  the  master  did  not  find  "specifically,  as  a  matter  of 
fact,  that  the  defendant,  Martin  B.  Pool,  took  charge  of  and  dis- 
posed of  the  entire  stock  of  goods  of  his  co  defendant,  W.  H. 
Pool.*'  An  examination  of  the  testimony  convinces  me  that  the 
master  would  not  have  been  justified  in  such  finding.  The  stock 
of  goods  was  worth  at  least  $5,000,  and  Martin  B.  Pool  did  not 
receive  more  than  $2,400  from  it.  Whatever  he  may  have  said 
to  one  of  the  witnesses,  the  testimony  shows  that  in  fact  he  never 
took  control  of  the  goods  under  the  mortgage ;  that  he  did  not 
interfere  with  the  clerks  of  VV.  II,  Pool,  who  sold  the  goods  and 
paid  over  the  proceeds  to  him,  W.  H.  Pool,  in  the  same  way 
they  would  have  done  if  there  had  been  no  mortgage,'  and  that 
before  the  commencement  of  this  action  the  mortgage  was  *'can- 
celled"  on  the  record  in  the  proper  office.  A  part  of  these  goods 
were  sold  by  the  mortgagor's  own  act  to  Dr.  J.  T.  Pool  in  bulk. 

I  cannot,  therefore,  regard  this  mortgage  and  the  subsequent 
dealings  with  the  property  as  an  assignment  in  form  or  in  sub- 
stance. It  is  announced  in  Atutin^  Nichols  ^  Co,  v.  Morris^ 
supra^  in  the  opinion  of  both  the  Associate  Justices  who  concur 
in  the  opinion  of  a  majority  of  the  court,  that  a  ^'man  may  by  a 
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bona  fide  mortgage,  which  is  intended  merely  as  a  security,  pre- 
fer one  creditor."  Such,  I  am  satisfied,  was  the  purpose  of  this 
mortgage,  and  even  as  a  security,  Martin  B.  Pool  gave  it  up 
before  half  of  the  value  of  the  mortgaged  property  was  paid  to 
him,  and  if  these  suing  creditors  had  resorted  to  proceedings  sup- 
plementary to  their  execution,  the  only  true  test  of  insolvency, 
it  may  be  that  this  action  would  not  have  been  deemed  neces- 
sary. I  do  not  see  any  better  reason  why  Martin  B.  Pool  shall 
in  this  case  be  called  on  to  refund  for  the  benefit  of  other  credit- 
ors what  has  been  paid  to  him,  than  that  these  plaintiffs  would 
have  been  in  case  they  had  been,  if  they  had  been  fortunate 
enough  to  have  their  drafts  paid  to  the  bank  when  presented  for 
payment  to  W.  H.  Pool  who  now  appears  to  have  been  then 
insolvent. 

I  conclude,  therefore,  that  neither  the  case  of  Austin^  Nichols 
^  Co.  V.  Morris,  supra,  or  Wilks  v.  Walker,  22  S.  t\  108, 
justifies  the  conclusion  that  this  mortgage  is  void  as  an  assignment 
under  our  statutes.  It  is  therefore  ordered  and  adjudged,  that 
the  report  of  the  master  be  overruled  and  the  complaint  dismissed 
with  costs. 

From  this  decree  plaintiffs  appealed  on  the  following  grounds : 

I.  Because  his  honor  erred  in  holding  that  the  complaint  did 
not  sufficiently  allege  fraud,  and  that  such  allegation  was  neces- 
sary. 

II.  Because  his  honor  erred  in  holding  that  the  mortgage  was 
executed  bona  fide  as  a  security,  and  not  as  a  preference. 

III.  Because  his  honor  erred  in  not  holding  with  the  master, 
that  William  H.  Pool  intended  by  the  execution  of  the  mortgage 
to  transfer  absolutely  all  of  his  tangible  property  to  Martin  B. 
Pool  to  the  exclusion  of  all  other  creditors,  and  to  prefer  Martin 
B.  Pool  over  all  other  creditors. 

IV.  Because  his  honor  erred  in  not  holding  with  the  master, 
that  the  mortgage  was  intended  to  accomplish,  and  has  accom- 
plished, the  purpose  of  an  assignment,  by  which  Martin  B.  Pool 
was  preferred  and  benefited  to  the  exclusion  of  all  other  credit- 
ors of  William  H.  Pool,  and  that  said  mortgage  is  void  under  the 
Btatntes. 

Y.  Because  his  honor  erred  in  holding  that  Martin  B.  Pool 
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never  took  possession  of  the  goods  under  the  mortgage,  and  that 
the  goods  were  disposed  of  in  the  ordinary  course  of  business  by 
William  H,  Pool. 

VI.  Because  his  honor  erred  in  not  holding  that  Martin  B. 
Pool  is  liable  for  the  value  of  the  stock  of  goods  embraced  in  the 
mortgage,  and  should  account  therefor. 

Messrs.  J.  T.  Johnson  and  N.  B.  Dial,  for  appellants. 
Mr.  W.  H.  Martin,  contra. 

April  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chibf  Justicb  Simpson.  William  H.  Pool,  respondent, 
merchandising  at  Laurens  C.  H.,  being  largely  indebted  to  Mar- 
tin B.  Pool  (the  other  respondent)  for  moneys  advanced  him  to 
commence  business  and  to  aid  him  in  the  continuance  thereof,  as 
it  is  alleged,  executed  a  mortgage  to  the  said  Martin  B.,  embrac- 
ing his  entire  mercantile  assets,  goods,  wares,  ic,  actual  and  pros- 
pective, to  secure  the  payment  of  said  indebtedness,  aggregating 
$6,800,  with  authority  on  the  part  of  the  said  Martin  upon 
default  of  payment  to  take  possession  and  to  sell  the  same,  return- 
ing the  surplus,  if  any,  to  the  said  Wlliam  H.,  &c.,  which  was 
recorded.  William  H.  Pool  was  quite  ill  at  the  time,  and  during 
his  illness,  after  the  execution  of  this  mortgage,  Martin  was  fre- 
quently about  the  premises,  but  it  does  not  seem  that  he  took 
possession  under  the  mortgage.  The  clerks  of  W.  H.  continued 
to  sell  the  goods  as  usual,  and  from  the  proceeds  of  sales  paid  to 
Martin  some  $2,400  on  his  claims.  W.  H.  Pool  recovered,  and 
soon  thereafter  the  mortgage  was  marked  "cancelled"  on  the 
record  January  20,  1885,  and  the  remainder  of  the  goods  were 
sold  by  W.  H.  Pool. 

In  February,  1885,  the  plaintiffs  obtained  a  judgment  against 
W.  H.  Pool  on  account  for  goods  sold,  amounting  to  $24.85, 
execution  was  issued  and  a  return  of  nulla  bona  made,  where- 
upon the  action  below  was  instituted  in  behalf  of  the  plaintiffs 
and  such  other  creditors  as  might  come  in,  demanding  judgment 
that  the  mortgage  be  adjudged  an  assignment  for  the  benefit  of 
the  creditors  of  W.  H.  Pool,  that  Martin  B.  Pool  be  adjudged  the 
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assignee,  and  that  an  accounting  be  had,  &c.  The  case  was 
referred  to  the  master  *'to  hear  and  determine  all  issues  of  law 
and  fact,"  to  be  reported  to  the  court,  who  found  and  reported  as 
matters  of  fact :  "I.  That  at  the  time  of  the  execution  of  the 
mortgage  the  defendant,  W.  H.  Pool,  was  insolvent,  and  that 
he  knew  himself  to  be  so.  II.  That  he  intended  by  the  execu- 
tion of  the  mortgage  to  Martin  B.  Pool  to  transfer  all  of  his  tangi- 
ble property,  to  the  exclusion  of  his  other  creditors,  and  to  prefer 
him  over  all  other  creditors.  III.  That  the  mortgage  has  accom- 
plished, and  was  intended  to  accomplish,  the  purpose  of  an  assign- 
ment,'* Martin  B.  Pool  being  preferred,  &c.  And  he  recommended 
that  the  plaintiffs  have  judgment,  declaring  the  mortgage  void 
under  section  2014,  General  Statutes,  requiring  the  defendants 
to  disclose  fully,  and  to  account  for  all  the  assets  of  the  mercan- 
tile business  of  the  said  William  H.  Pool,  &c.,  and  for  costs — 
citing  Wilks  v.  Walker,  22  S,  (7.,  108;  and  Austin,  Nichoh  ^ 
Co.  V.  MorriB,  23  Id.,  893. 

This  report,  with  exceptions,  was  heard  by  his  honor,  T.  B. 
Fraser,  who,  upon  the  testimony  reported,  while  sustaining  the 
finding  of  fact  by  the  master  as  to  the  insolvency  of  W.  H.  Pool, 
overruled  him  as  to  the  object  and  intent  of  the  mortgage,  and 
found  *Hhat  the  evidence  was  in  favor  of  the  view  that  the  mort- 
gage was  given  bona  fide  as  a  security,  and  not  as  a  preference, 
although  it  might  have  had  the  effect,  if  it  had  been  foreclosed, 
of  defeating  all  other  creditors.**  Upon  this  finding  his  honor 
held  that  the  principle  of  Wilk9  v.  Walker  and  Austin,  Nichols 
^  Co.  V.  Morris,  did  not  apply,  so  as  to  justify  the  conclusion 
that  the  mortgage  was  void  as  an  assignment  under  section  2014 
of  General  Statutes.  He  therefore  adjudged  that  the  report  of 
the  master  be  overruled  and  the  complaint  be  dismissed  with 
costs. 

The  cases  of  Wilks  v.  Walker  and  AtLstin,  Nichols  ^  Co.  v. 
Morris  have  established  the  doctrine  that  it  is  not  absolutely  neces- 
sary for  a  paper  to  be  in  the  form  of  a  general  assignment  for  the 
benefit  of  creditors,  in  which  a  preference  is  given  to  render  it 
void  under  section  2014,  General  Statutes,  but  that  any  papers, 
whether  single  or  more  than  one,  connected  with  each  other, 
operating  as  an  assignment,  and  intended  to  give  a  preference, 
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shall  have  that  effect.  In  other  words,  any  attempted  evasion  of 
the  act  in  form,  while  the  end  prohibited  is  accomplished,  though 
not  in  violation  of  the  terms  of  the  act,  is  yet  a  violation  of  its 
spirit,  and,  therefore,  as  violative  of  the  act,  as  though  contrary 
to  its  express  terms  in  form. 

While  this  is  now  the  conceded  law  of  the  State,  and  must 
govern  in  all  cases  where  the  intent  inhibited  appears,  yet  these 
cases  did  not  disturb  the  well  established  principle  that  an 
indebted  party  might  make  a  mortgage  to  secure  one  creditor 
over  another.  In  the  case  of  Austin^  NichoU  ^  Co.  v.  Marritj 
the  court,  in  discussing  this  question,  used  the  the  following  lan- 
guage :  '^A  man  may,  by  a  bona  fide  mortgage,  which  is  intended 
merely  as  a  security,  prefer  one  creditor."  So  that  in  all  of 
these  cases  where  the  instrument  assailed  as  contrary  to  section 
2014,  does  not  in  its  form  violate  that  section,  having  ear-marb 
that  cannot  be  mistaken,  the  question  must  hinge  upon  the  intent 
of  the  parties.  Is  the  paper  a  bona  fide  mortgage  intended  as  a 
security,  which  the  law  allows  ?  Or  was  it  intended  as  an  assign- 
ment, in  which  the  particular  creditor  is  preferred,  the  form  of 
the  paper  having  been  adopted  to  evade  the  act?  This  question 
in  such  a  case  becomes  a  question  of  fact,  and  such  is  the  case 
now  before  the  court.  Because  we  suppose  there  is  no  doubt  that 
the  instrument  assailed  here  is  not  in  form  an  assignment  for  the 
benefit  of  creditors,  such  as  that  mentioned  in  section  2014,  and 
which  is  declared  therein  to  be  void,  if  a  preference  is  given, 
whether  fraudulent  or  not,  the  preference  itself,  without  more 
defeating  it. 

Upon  this  vital  question,  and  which,  as  it  appears  to  us,  is  the 
only  question  in  the  case,  the  master  and  the  Circuit  Judge  differ. 
There  is  no  difference  as  to  the  law  under  Wilks  v.  Walker  and 
Austin,  Nichols  ^  Co,  v.  Morris ;  but  the  difference  is  as  to 
whether  the  facts  of  this  case  bring  it  under  those  cases,  and  the 
law  as  there  settled.  Where  a  referee  or  master  and  the  Circuit 
Judge  differ  upon  a  question  of  fact  in  a  chancery  case,  and  there 
is  an  appeal  on  the  findings,  they  come  before  us  as  open  ques- 
tions. And  in  such  case  it  is  our  duty  to  examine  the  testimony 
and  form  our  conclusions,  uninfluenced  by  the  previous  findings.* 
^  The  rule  as  here  laid  down  is  sustained  by  the  weight  of  authority. 
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This  we  have  done  here,  and  the  result  of  our  examination  is 
to  sustain  the  Circuit  Judge. 

The  action  below  assailed  the  paper  in  question  as  in  violation 
of  section  2014,  General  Statutes.  It  should  be  remembered 
that  the  question  of  fraud  is  not  involved  under  that  section.  A 
paper  may  be  fraudulent  at  common  law  or  under  the  statute  Of 
Elizabeth,  and  might  be  avoided  on  that  ground  by  proper  pro- 
ceedings to  that  end,  and  yet  it  might  stand  free  from  attack 
under  section  2014,  supra.  Two  things  must  concur  under  that 
section  to  render  an  instrument  void :  1st.  An  assignment ;  and 
2nd.  A  preference  given  in  said  assignment ;  and  it  is  the  pre- 
ference which  the  act  inhibits,  whether  that  preference  be  found- 
ed upon  a  bona  fide  claim  or  a  fraudulent  one.  This  act,  how- 
ever, does  not,  as  construed  by  WilkB  v.  Walker  and  Auitirij 
Nichols  ^  Co,,  v.  Morris,  prevent  a  debtor  from  confessing  judg- 
ment or  executing  a  mortgage  to  one  creditor  in  advance  of  an- 
other, and  when  this  is  done  bona  fide,  it  is  invulnerable  to  sec- 
tion 2014,  supra  ;  and  even  if  such  preference  is  fraudulent,  if  it 
is  not  contained  in  an  assignment,  while  it  may  be  assailed  and 
avoided  under  the  statute  of  Elizabeth,  yet  it  cannot  be  assailed 

See  cases  cited  in  note  on  page  616  of  12  S,  C.  Reports  ;  also  Davidson  v. 
Mo<yre,  14  S.  C,  266,  and  Fields  v.  Hurst,  20  /</.,  296.  But  in  some  of 
the  cases  where  the  Circuit  Judge  reversed  the  referee's  findings  of  fact,  a 
different  principle  seems  to  have  been  applied.  Thus  in  Maner  v.  Wilson, 
16  S.  C,  481,  it  is  said  that  where  there  is  a  conflict  in  the  testimony,  *'the 
judgment  of  the  Circuit  Judge  is  at  least  prima  facie  right."'  And  in 
Vemer  v.  McGhee,  ante  250,  the  court  say :  "The  finding  of  the  court  be- 
low must  be  taken  to  he  prima  facie  correct,  and  in  reference  to  a  question 
of  fact,  will  not  be  disturbed  unless  it  is  clearly  against  the  weight  of  evi- 
dence." 

The  result  of  the  cases  where  there  has  been  such  conflict,  supports  the 
declaration  of  the  Chief  Justice,  that  the  judgment  of  this  court  is  "unin- 
fluenced by  the  previous  findings."  For,  while  the  Circuit  Judge  was  sus- 
tained in  Thorpe  v.  Thorpe,  12  S.  C,  154,  Maner  v.  Wilson,  supra,  Gra- 
ham V.  Nesmith,  24  S.  C,  585,  Gary  v.  BamweU,  Ibid,,  595,  Vemer  v.  Mc- 
Ghee,  supra,  and  in  this  case  of  Lamar  v.  Pool,  the  findings  by  the  referee 
(or  master)  were  approved  in  four  cases  cited  in  12  S»  C,  616,  in  Cothran 
V.  Knoz,  13  S,  C,  496,  Bank  v.  Wando  Co,,  17  Id,,  340,  Tompkins  v. 
Tompkins,  18  Id,,  3,  Koon  v.  Munro,  Ibid,,  374,  and  Whaley  v.  Hovser, 
Ibid,,  602.  In  Fields  v.  Hurst,  20  S,  C,  282,  the  Circuit  Judge  was  sus- 
tained in  part,  and  in  part  the  referee. — Reporter. 
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under  section  2014.  Because  two  conditions  must  be  present  to 
render  that  section  applicable,  to  wit,  an  assignment  and  a  pre- 
ference, and  it  makes  no  difference  whether  the  preference  is 
fraudulent  or  not. 

The  diflSculty  in  the  examination  of  cases  like  that  before  the 
court  under  section  2014  seems  to  be  in  keeping  the  two  classes 
of  cases  mentioned  above  perfectly  distinct,  and  in  remembering 
that  said  section  is  not,  and  was  not,  intended  as  a  substitute  to 
the  statute  of  Elizabeth — that  it  was  not  intended  to  afford  a  new 
remedy  against  fraudulent  deeds,  mortgages,  and  such  like  papers. 
The  law  was  abundant  by  which  such  papers  could  be  avoided  at 
the  time  of  the  passage  of  that  act,  and  it  was  not  passed  to 
remedy  the  evil  of  such  fraudulent  papers ;  but  it  was  enacted  to 
meet  the  evil  of  debtors  when  they  undertook  to  assign  their  pro- 
perty for  the  benefit  of  their  creditors,  giving  one  creditor  the 
advantage  in  the  assignment,  and  to  cut  this  evil  up  root  and 
branch,  it  declared  that  such  a  preference,  whether  bona  fide  or 
fVaudulent,  should  instanter^  without  looking  beyond  the  fact  of 
preference,  avoid  the  instrument.  Unless  this  distinction  is  care- 
fully regarded,  section  2014  may  be  applied  to  a  case  where  the 
statute  of  Elizabeth  would  be  the  proper  and  only  legal  remedy. 

But  it  is  important  that  each  of  these  should  be  confined  with- 
in their  proper  limits,  for  the  reason  that  a  debtor  has  the  right 
to  make  a  bona  fide  preference,  and  he  has  a  right,  when  he  has 
given  a  preference  under  the  forms  in  which  preferences  may  be 
given,  to  wit,  by  mortgage,  deeds,  &c.,  &c.,  to  have  the  question 
of  bona  fides  adjudged  before  his  paper  is  avoided,  which  can  be 
effectually  done  by  a  direct  proceeding  to  that  end,  whereas,  the 
danger  of  avoiding  under  section  2014  a  paper  which  is  not  clear- 
ly an  assignment,  although  there  is  a  preference  given,  is  in  con- 
founding a  fraudulent  preference  with  a  preference  in  an  assign- 
ment— in  other  words,  in  straining  section  2014,  so  as  to  vacate 
any  paper  in  which  a  fraudulent  preference  is  given  to  one  cre- 
ditor in  advance  of  others,  whether  it  be  in  an  assignment  or  not. 
This  was  not  the  purpose  of  the  act  as  we  understand  it.  It  was 
not  intended  to  raise,  or  to  have  considered  under  it,  the  ques- 
tion of  fraud,  but  it  was  intended  to  accomplish  an  equal  distri- 
bution of  a  debtor*s  assets,  when  he  yielded  said  assets  to  his 


Digitized  by 


Google 


Lamar  v.  Pool.  449 


Rep.]  November  Term,  1886. 

creditors,  and  to  effect  such  equal  distribution  or  at  least  to  pre- 
yent  the  debtor  from  making  any  other  disposition  but  an  equal 
one,  it  imperatively  inhibits  any  preference  whatever  in  the 
paper  in  which  he  surrenders  said  assets. 

Under  the  light  of  the  distinction  above,  we  have  examined 
the  testimony  in  this  case,  and  we  concur  with  the  Circuit  Jjudge 
that  the  evidence  is  not  sufficient  to  show  an  assignment  with  a 
preference  in  it  such  as  is  contemplated  by  section  2014 ;  nor 
does  it  sufficiently  appear  that  the  paper  in  question  was  executed 
with  the  view  to  evade  the  act.  It  has  all  the  forms  and  inci- 
dentB  of  an  ordinary  mortgage.  It  was  recorded  as  such,  and 
the  parties  no  doubt  understood  it  to  be  a  mortgage.  The  mort- 
gagee does  not  seem  to  have  exercised  any  of  the  rights  of  an 
assignee  under  it,  by  taking  possession,  &c.  It  is  true,  had  it 
been  foreclosed,  it  would  have  defeated  all  other  creditors  to 
the  extent  of  the  property  embraced,  and  it  was  a  preference. 
But  these  are  the  incidents  to  every  mortgage  as  to  the  property 
embraced,  given  by  a  man  who  is  indebted  to  others  besides  hi» 
mortgagee.  It  may  have  been  fraudulent  in  intent  and  purpose, 
but  even  if  so,  as  we  have  said,  this  would  not  give  jurisdiction 
under  the  act.  We  find  no  testimony  that  there  was  a  conspir- 
acy between  debtor  and  creditor  to  evade  the  act  by  adopting 
the  form  of  a  mortgage  to  one  creditor  instead  of  that  of  an 
assignment  for  creditors  generally  with  a  preference  to  one  cre- 
ditor. In  fact,  we  find  nothing  but  a  regular  ordinary  mortgage, 
in  form  as  such,  recorded  as  such,  and  acted  under  as  such  by 
the  mortgagee ;  or  at  least  no  rights  asserted  thereunder  except 
such  as  a  mortgagee  could  assert.  True,  it  was  made  by  an 
insolvent  debtor,  and  it  embraced  his  entire  assets,  but  we  cannot 
see  how  this  fact  can  bring  the  case  under  the  operation  of  sec- 
tion 2014,  in  the  absence  of  the  other  requisites  to  that  end. 
This  might  be  a  formidable  fact  in  an  assault  under  the  statute  of 
Elizabeth,  but  it  is  outside  of  section  2014. 

Besides  all  this,  it  seems  that  Martin  B.  Pool  did  not  assert 
any  right  under  his  mortgage,  and  that  he  cancelled  it  before  the 
action  below  was  brought.  Before  its  cancellation,  the  clerks  of 
W.  H.  Pool  continued  to  sell  the  goods  as  formerly.  From  these 
sales,  Martin  B.  received  some  $2,400  on  his  claim,  the  mortgage 
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was  then  cancelled  and  the  remainder  of  the  goods  was  sold  by 
W.  H.  Pool  in  bulk  to  another  party.  So  when  the  action  be- 
low was  brought,  Martin  had  been  paid  a  portion  of  his  debt,  just 
what  the  plaintiff  was  trying  to  have  done  to  his,  and  there  was 
no  mortgage,  assignment,  or  any  other  lien  on  the  remainder  of 
the  goods  or  their  proceeds.  Section  2014  declares  that  an  assign- 
ment made  in  violation  of  its  provisions  shall  be  absolutely  null 
and  void  and  of  no  effect.  Even  supposing,  then,  that  the  mort- 
gage here  was  an  assignment  under  this  act,  it  has  been  can- 
celled, and  was  void  and  of  no  effect  at  the  time  the  action  below 
was  brought,  and  we  do  not  see  what  other  remedy  the  coart 
could  afford,  were  the  facts  even  such  as  it  could  interpose.  Could 
it  do  anything  more  than  to  declare  the  assignment  void  ? 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed. 


ROUNDTREE  v.  ROUNDTREE. 


1.  A  testator  devised  certain  lands  to  his  widow  "for  her  own  use  during 
her  natural  life,  and  at  her  death  it  is  mj  will  and  desire  that  it  all 
shall  be  equally  divided,  share  and  share  alike,  between  my  surviving 
children."  Held,  that  the  remainder  was  to  the  children  who  su^ 
vived  the  life-tenant,  and  not  to  those  surviving  at  the  date  of  the  will 
or  at  the  death  of  testator. 

2.  The  intention  of  a  testator,  as  disclosed  by  the  terms  used,  and  under 
the  rules  of  law,  must  govern  the  construction  of  a  will ;  and,  where 
the  language  is  obscure,  it  should  be  read  in  the  light  of  the  circum- 
stances which  surrounded  the  testator  when  he  wrote  his  wilL  But 
the  fact  that  some  of  testator  s  children  were  deceased  at  that  time, 
cannot  affect  the  meaning  of  the  word  ^'surviving  '  in  this  devise. 

3.  Nor  is  this  construction  affected  by  the  use  of  the  word  "surviving"  in 
another  clause  of  the  will,  to  designate,  as  clearly  shown  by  the  con- 
text, the  children  living  at  the  time  of  testator's  death. 

4.  The  devise  to  the  widow  was  a  complete  disposition  of  the  property  for 
the  time  being,  the  life  of  the  widow.  The  words  "for  her  own  use.' 
refer  only  to  certain  personal  property  mentioned  in  this  clause,  and 
were  intended  to  limit  amount  and  not  interest. 

5.  A  son  of  testator  died  only  a  few  days  before  him,  leaving  children  6u^ 
viving — the  testator  being  then  too  ill  to  change  his  will.    Heldj  that 
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this  would  not  permit  the  court  to  let  in  these  grandchildren  on  the 
ground  of  mistake.  Can  the  court  correct  a  mistake  in  a  will  ?  And 
can  it  relieve  against  a  mistake  of  law  in  any  case  ? 

6.  The  children  of  the  predeceased  son  of  testator  could  not  take  by  sub- 
stitution the  share  which  their  father  would  have  taken  had  he  sur- 
vived. 

7.  The  will  provided  that  "if  any  of  my  children  should  die  leaving  no 
issue,  the  property  they  receive  from  my  estate  shall  revert  back  and 
be  equally  divided  between  my  surviving  children."  Here,  too,  the 
word  "surviving"  referred  to  the  death  of  the  first  takers. 

8.  A  devise  to  one  for  life  and  then  to  the  children  surviving  the  life-ten- 
ant, is  a  contingent  remainder  to  the  children  who  may  then  be  living. 

9.  A  contingent  remainder  cannot  be  levied  and  sold  before  the  termina- 
tion of  the  precedent  estate,  but  may  be  assigned. 

10.  Where  the  person  to  take  under  a  contingent  remainder  is  ascertained, 
and  only  the  event  is  uncertain,  the  remainder  is  transmissible ;  other- 
wise it  is  not. 

Before  Cothran,  J.,  Barnwell,  March,  1886. 

The  opinion  states  the  case.  The  Circuit  decree,  omitting  its 
statement  of  the  facts,  was  as  follows : 

No  question  seems  to  have  been  made  as  to  the  widow*s  per- 
sonalty given  to  her  for  life,  if,  indeed,  any  of  it  has  survived  the 
wear  and  tear  of  twenty-five  years*  use  and  the  wreck  of  Sherman's 
march  through  that  section  in  the  early  part  of  the  year  1865.  The 
real  estate,  consisting  of  the  home  place  and  the  Killingsworth 
tract,  in  all  some  eleven  hundred  acres,  is  the  subject  of  conten- 
tion. In  regard  to  this  the  following  questions  arise :  1.  Are 
the  children  of  James,  the  son  who  died  when  his  father  was  in 
extremis,  entitled  to  their  father's  interest  in  these  lands  as  in 
case  he  had  survived  the  testator  ?  2.  Are  the  heirs  at  law  of 
Martha  Meyer  (her  husband  and  children),  she  having  died  after 
the  testator,  entitled  to  a  share  of  this  remainder?  3.  Who  is 
entitled  to  the  share  of  Augustus  Roundtree — the  heirs  of  James 
Dicks,  the  donee  under  the  sheriff's  deed,  or  A.  J.  Weathersbee, 
the  assignee? 

Before  entering  upon  the  discussion  of  these  several  questions 
in  the  order  presented,  it  may  be  as  well  to  settle,  in  limine,  the 
character  and  quality  of  the  remainder — whether  the  same  is 
vested  or  contingent ;  for  this,  it  may  be  premised,  affects  very 
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seriously  each  of  the  questions  proposed.  It  goes  almost  without 
saying  or  the  citation  of  authorities,  that  the  vesting  of  estates  is 
favored ;  the  law  loves  most  the  attainable,  to  wit,  certainty.  By 
the  first  clause  of  his  will  the  testator  gave  to  his  wife  certain 
negro  slaves  by  name,  together  with  the  homestead  and  the  Kil- 
lingsworth  tract,  and  as  much  of  the  stock,  furniture,  and  pbinta- 
tion  tools  as  she  might  want  for  her  own  use  during  her  natural 
life,  ''and  at  her  death,  it  is  my  will  and  desire  that  it  all  shall 
be  equally  divided,  share  and  share  alike,  between  my  surviving 
children/*  The  bequest  of  the  slaves  and  the  devise  of  the  lands 
to  her  for  life,  is  a  complete  disposition  of  these  for  the  time 
being,  unaffected  by  the  seeming  limitation  implied  by  the  terms 
*'/or  her  own  ttse^**  which  manifestly  only  refers  to  the  amonnt 
and  quality  of  the  stock,  plantation  tools,  and  furniture  which 
she  might  need  in  operating  the  farm  and  keeping  up  the  estab- 
lishment as  he  left  it  at  his  death. 

The  test  of  a  vested  interest  is  that  it  is  made  to  take  effect 
upon  no  other  conditions  than  the  possession  becoming  vacant  bj 
the  cessation  of  title  in  the  person  to  whom  the  prior  enjoyment 
is  bequeathed.  Britton  v.  Johnson,  2  Hill  Ch.,  431 ;  Bankhead 
V.  Carlisle,  1  id.,  358 ;  Bentley  v.  Long,  1  Stroh.  Eq,,  43.  And 
if  vested,  it  is  equally  clear  that  such  interest  is  transmissible. 
See  Fearne  ConL  Rem.,  534 ;  McDonald  v.  McMullen,  2  Mill 
Con,  R.,  91 ;  Bankhead  v.  Carlisle,  supra,  a  case  much  in  point 
as  to  Mrs.  Meyer's  heirs.  A  late  case,  McCreary  y.  Burns  (17 
S.  C,  46),  in  which  the  terms  of  the  will  vesting  the  life  estate 
in  the  widow,  are  exceedingly  vague  and  indeterminate,  the  court 
held  that  the  interests  of  the  children  were  vested  at  the  death  of 
the  testator ;  and  in  the  case  of  a  daughter  Sarah,  who  had  mar- 
ried and  died  before  the  falling  in  of  the  life  estate,  leaving  a 
daughter,  Alice  J.,  that  said  daughter  Alice  succeeded  to  her 
mother's  interest,  notwithstanding  the  fact  that  the  division  upon 
the  death  of  the  life  tenant  was  directed  by  the  will,  at  least  im- 
pliedly, to  be  made  amongst  the  testator's  children — the  very  latest 
case  that  I  have  found  and  which  is  referred  to  here,  as  well 
because  of  the  high  source  from  which  it  comes  as  for  its  striking 
analogy  to  this  case,  especially  in  the  use  of  the  term  ^^surviving.'* 

Confessedly  one  of  the  most  perplexing  in  the  whole  vocabu- 
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lary  of  the  law  is  "the  Appeal  of  Baker/'  decided  on  4th  Janu- 
ary, 1886,  and  reported  at  page  337  of  vol.  4,  No.  5,  of  the  East- 
em  Reporter,  Supreme  Court  of  Pennsylvania.  In  that  case  A 
devised  in  substance  as  follows :  "When  my  wife  Elizabeth  shall 
be  called  to  her  final  account,  I  do  further  direct  that  my  real 
estate  *  *  be  divided  into  as  many  shares  as  there  may  be  sur- 
viving children,"  &c.  It  was  held  that  as  the  word  '^surviving** 
was  synonymous  with  Hiving y'  the  children  took  vested  remain- 
ders. The  whole  court  claimed  and  emphasized  their  ruling  by 
holding  a  subsequent  provision  of  the  testator's  will  to  be  void, 
because  in  its  terms  it  was  in  derogation  of  the  remainders  in  fee 
given  by  the  will  to  his  children.  The  case  is  interesting  in 
another  aspect  of  the  case  in  hand,  as  regards  the  interest  of 
Augustus  Roundtree,  in  that  it  holds  that  there  was  no  conversion 
of  the  realty  into  money  by  the  terms  of  the  will,  and  the  remain- 
der (or  reversion,  as  it  is  there  called)  was  subject  to  partition. 

Without  pursuing  this  branch  of  the  case  further,  my  conclu- 
sion is  that  the  surviving  children  of  William  Roundtree,  certainly 
as  far  back  as  the  time  of  his  death,  were  entitled  to  a  vested, 
transmissible  interest  in  the  remainder,  the  possession  and  use 
alone  being  postponed  by  the  preferable  right  of  enjoyment, 
which  the  will  conferred  on  the  mother,  the  tenant  for  life.  This 
conclusion  disposes  of  the  question  as  to  the  rights  of  J.  J.  Meyer 
and  his  children,  who  are  entitled  under  the  statute  of  distribu- 
tion to  the  vested,  transmissible  interest  of  Martha  Meyer,  w^ho 
died  after  the  testator. 

The  like  interest  of  Augustus  Roundtree,  being  also  vested,  was 
subject  to  levy  and  sale  under  execution,  before  its  reduction  into 
possession.  Harrison  v.  Maxwell^  2  Nott  ^  McC,  347  ;  Bon- 
ham  V.  Bishopy  23  S.  (7.,  96.  It  was  sold  and  duly  conveyed 
by  the  deed  of  the  sheriff  to  the  purchaser,  Dicks.  It  is  true 
that  the  deed  was  not  recorded.  Nevertheless,  it  conveyed  the 
fee,  and  is  good  against  all  the  world,  except  subsequent  credit- 
ors without  notice,  who  acquired  liens  before  the  date  of  its  rec- 
ord. King  v.  Fraser,  23  S.  6^.,  643.  Or  purchasers  of  like 
character,  who  placed  their  deeds  upon  record  before  the  prior 
donee.     McNamee  v.  ITuckabee,  20  S.  (7.,  190. 

The  defendant,  Weathersbee,  claims  this  interest  of  Augustus 
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Roundtree  in  the  land  in  question,  under  a  written  assignment 
from  him.  He  has  no  deed  in  the  form  prescribed  by  the  stat- 
ute or  anything  like  one.  The  heirs  of  Dicks  have  a  deed  od- 
questioned  as  to  form,  but  it  is  objected  to  as  not  having  been 
recorded  until  some  time  after  the  assignment  by  Augastas  to 
Weathersbee.  Since  the  date  of  the  assignment  the  Dicks  deed 
has  been  recorded.  Weathersbee  has  no  deed  that  can  be  record- 
ed. If  he  had  a  deed  in  the  form  of  the  Dicks  deed,  and  the  lat- 
ter had  been  recorded  and  the  former  not,  the  Dicks  deed  would 
prevail.  Weathersbee  v.  Huckahee^  supra.  This  controversy 
is  as  to  the  title  to  land,  one  claiming  under  a  legal,  the  other 
under  an  equitable  title.  Were  Weathersbee's  weapon  as  poten- 
tial as  a  deed,  it  could  not  prevail  against  the  prior  recorded 
deed  of  the  Dicks,  and  it  is  difficult  to  perceive  how,  with  a 
weapon  less  potential,  he  can  expect  to  vanquish  his  adversary. 
The  legal  title  of  the  Dicks  must  prevail. 

This  brings  us  to  the  consideration  of  by  far  the  most  difficult 
question  in  the  case :  Are  the  children  of  James  Roundtree  en- 
titled to  share  in  the  remainder  ?  The  answer  depends  mainly 
upon  the  proper  construction  of  the  term,  **7»y  surviving  chil- 
dren.'* To  what  period  of  time  shall  the  fact  of  survivorship  be 
referred  ?  The  testator  has  used  this  expression  four  times  in 
his  will — once  as  to  each  of  the  bequests  to  his  two  grandchildren 
in  case  they  should  die  without  issue;  once  as  to  the  distribution 
of  the  residue  of  the  estate  immediately  after  his  decease;  once 
as  to  the  distribution  of  the  remainder  after  the  falling  in  of  the 
widow's  life  estate. 

The  fundamental  rule  in  the  interpretation  of  a  will  is  to  ascer- 
tain the  testator's  intention  by  a  proper  construction  of  all  of  its 
parts,  so  that,  if  possible,  the  will  as  a  whole  should  stand  to- 
gether. Peculiar  indulgence  has  been  extended  by  the  courts  to 
the  testator,  especially  when  inops  consilii,  as  was  the  case  here, 
and  this  has  exempted  the  language  of  wills  from  the  technical 
restraints  applied  to  deeds,  withdrawing  in  some  degree  the  for- 
mer from  professional  influence.  This  has  been  frequently  the 
subject  of  regret,  and  by  some  eminent  judges,  as  far  back  as 
Lord  Kenyon,  as  may  be  seen  in  his  judgment  rendered  in  the 
case  of  Moor  v.  Mellory  5  T.  i2.,  561.     Such  indulgence  has 
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been  the  prolific  source  of  much  uncertainty  in  the  minds  of  the 
profession,  and  consequently  of  much  litigation.  Nevertheless, 
the  rule  has  been  maintained  with  a  firm  hand  by  the  courts. 
*'Wills  and  the  construction  of  them/*  saith  Lord  Coke,  "do 
more  perplex  a  man  than  any  other  learning." 

It  would  be  difiicult  to  imagine  ever  a  case  with  more  and  bet- 
ter reasons  for  this  indulgence,  founded  in  natural  and  enlightened 
justice,  in  behalf  of  the  children  of  a  favorite  son,  who  died  under 
the  circumstances  existing  here.  Such,  however,  must  find  sanc- 
tion in  principles  of  sound  construction  and  in  accordance  with 
law.  My  own  convictions  of  the  testator's  intention  in  this 
regard  are  so  strong  that  I  have  given  to  this  branch  of  the  case 
most  diligent  consideration,  in  the  hope  of  effectuating  legally 
the  will  and  desire  of  the  testator.  These  means  of  relief  have 
been  carefully  considered,  to  wit :  1.  Substitution.  2.  Mistake. 
8.  Survivorship  at  the  date  of  the  will. 

As  to  substitution,  the  rule  seems  to  be  that  unless  the  parties 
80  claiming  can  show  their  right  to  substitution  by  the  terms  of 
the  will  itself,  to  let  them  in  would  be  in  effect  to  make  a  new 
will  for  the  testator.  Hannam  v.  Sim%^  2  DeG-*  ^  «/.,  151 ;  In 
re  Chapman  8  willy  82  Beav.,  382 ;  In  re  WoolHch^  11  Ch.  Div., 
667.  The  principle  upon  which  this  rule  rests  appears  to  be  the 
fact  of  a  primary  gift  or  bequest,  in  order  to  include  the  repre- 
sentatives of  a  legatee  dying  in  the  life-time  of  the  testator.  8 
JarmaUy  ch.  49,  p.  627  et  seq.  It  cannot  be  shown  in  this  case 
that  the  terms  of  the  will  embrace  the  children  of  James,  or  that 
there  is  in  it  a  primary  gift  or  bequest  to  them.  The  other 
grandchildren,  whose  parents  were  dead  and  who  were  perhaps 
not  as  dear  to  the  testator,  were  made  the  objects  of  his  bounty. 
Not  so  the  children  of  James. 

As  to  mistake.  This  is  one  of  the  familiar  grounds  of  equity 
jurisdiction.  "In  regard  to  mistakes  in  wills,  there  is  no  doubt 
that  Courts  of  Equity  have  jurisdiction  to  correct  them,  where 
they  are  apparent  upon  the  face  of  the  will,  or  may  be  made  out 
by  a  due  construction  of  its  terms,  for  in  cases  of  wills  the  inten- 
tion will  prevail  over  the  words."  Story  JEq,  Jur.^  §  179. 
Numerous  illustrations  are  given  in  the  text — "My  lands  in  the 
Manor  of  Dale,"  and  there  were  two  tracts,  &c.,  arid  others  of 
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like  character,  which  are  familiar.  After  diligent  search,  how- 
ever, I  have  found  no  case  similar  to  the  one  under  consideration. 
No  doubt,  thousands  of  testators  have  died  in  the  mistaken  belief 
that  some  children  then  dead  were  still  alive,  and  such  cases  are 
found  in  the  books ;  but  in  every  case  that  I  have  examined,  the 
children  of  the  predeceased  child  were  embraced  in  the  primary 
gift. 

In  an  Indiana  case  cited  in  the  note  to  3  Jarman,  p.  661,  the 
court  refused  to  admit  proof  that  by  a  devise  to  a  parent  the  tes- 
tator meant  the  children  of  such  parent,  wfio  was  knoum  by  th$ 
testator  to  be  dead  at  the  making  of  the  will.  Such  would  have 
been  the  ruling  here,  and  perhaps  everywhere,  for  the  admission 
of  such  proof  would  be  subversive  of  one  of  the  universal  rules  of 
evidence.  In  the  case  at  bar,  James  was  alive  at  the  time  the 
will  was  made,  and  the  testator  was  kept  in  ignorance  of  his  death 
until  so  near  his  own  that  it  was  probably  impossible  to  alter  his 
will.  The  natural  order  of  the  testator's  affections ;  the  peculiar 
circumstances  of  James's  death ;  the  bequest  to  John  B.  Round- 
tree  and  Teresa  Wood,  grandchildren,  one  of  whose  parents  at 
least  had  been  suflSciently  advanced  in  the  lifetime  of  the  testator; 
the  distribution  of  the  residue,  with  the  acquiescence  of  all  so  as 
to  include  James's  children ;  the  consent  of  all,  save  one,  and  he 
a  son-inlaw,  to  let  them  in  now  to  share  in  the  remainder,  are 
reasons  quite  sufficient  to  satisfy  my  mind  that  it  never  was  the 
wish  or  the  will  of  William  Roundtree  to  exclude  the  children  of 
a  favorite  son  from  this  most  reasonable,  just,  and  equitable  dis- 
tribution of  the  remainder  of  his  estate. 

As  to  ^survivorship  at  the  date  of  the  will.  '*For  some  pur- 
poses a  will  speaks  from  the  period  of  execution.**  3  Jarman^ 
704.  Bearing  in  mind  the  fact  that  at  the  time  of  making  the 
will  (1858),  five  of  testator's  children,  most,  if  not  all,  of  whom 
were  grown,  had  died,  it  is  certainly  probable  that  he  used  the 
term  ''surviving"  as  synonymous  with  "living,*'  and  in  contra- 
distinction to  departed  or  dead.  As,  for  instance,  a  gift  to  ser- 
vants of  the  testator,  without  adding  a  condition,  "that  shall  be 
in  my  service  at  the  time  of  my  decease,"  was  held  to  take  effect 
in  favor  of  the  servants  at  the  date  of  the  will,  even  though  they 
were  not  such  at  the  time  of  his  death ;  and  this  to  the  exclusion 


Digitized  by 


Google 


ROUNDTRBB   V.    ROUNDTREB.  457 

Rep.]  November  Term,  1886. 

of  those  who  subsequently  entered  his  service.  Parker  v.  Mar- 
chanty  1  Y.  ^  C.  C.  (7.,  290.  So,  also,  in  the  case  of  a  devise 
to  the  wife  of  A,  who  has  a  wife  at  the  date  of  the  will,  it  relates 
to  that  person,  and  would  be  unaffected  by  any  change  of  circum- 
stances rendering  the  description  inapplicable ;  but  if  A  have  no 
wife  at  the  date  of  the  will,  the  gift  embraces  the  person  standing 
in  that  relation  at  testator's  death.  See  Lloyd  v.  I>avies^  14  (7, 
jB.,  76,  and  cases  cited ;   3  Jarman^  chapter  XXX.,  adfinem. 

It  is  certainly  worthy  of  remark,  that  the  testator  does  not  say 
*'my  children  surviving"  me,  or  "my  children  surviving"  either 
of  my  grandchildren,  or  "my  children  surviving"  his  widow. 
Neither  of  the  adverbs  of  time,  "now"  nor  "then,"  anywherfe 
appears.  In  every  instance  he  says  "between  my  surviving  chil-. 
dren."  It  is  unquestionably  the  rule  in  South  Carolina,  that 
where  a  testator  gives  an  estate  to  one  for  life,  with  remainder  to 
"Aw  children  surviving,"  the  words  of  survivorship  must  be  re- 
ferred to  the  period  of  distribution.  But  that  is  not  the  case  here : 
the  personal  pronoun  hU  (also  italicised  above)  in  such  case  desig- 
nates the  children  of  the  tenant  for  life — not  the  testator's  chil- 
dren. It  is  a  rule  of  construction  that  the  same  words  occurring 
several  times  in  the  same  instrument  have  been  used  each  time  in 
the  same  sense.  Evans  v.  Godbold,  6  Rich.  Uq.y  41.  In  the 
absence  of  the  adverbs,  now  or  Men,  it  is  as  reasonable — if  not 
more  so — to  refer  the  period  of  survivorship  to  the  time  of  making 
the  will  as  to  the  testator's  death  ;  and  certainly  more  reasonable 
to  refer  it  than  to  the  death  of  the  grandchildren  or  to  the  death 
of  the  widow,  who  lived  more  than  twenty-five  years  after  these 
events. 

Another  rule  of  construction,  and  a  forceful  one,  is  that  courts 
will  seize  upon  any  facts  tending  to  effectuate  the  testator's  inten- 
tion ;  and,  after  all,  every  will  comes  to  this,  and  should.  Again, 
**the  heir  is  not  to  be  disinherited  without  an  express  devise  or 
by  necessary  implication,  importing  not  natural  necessity,  but  so 
strong  a  probability  that  an  intention  to  the  contrary  cannot  be 
supposed."  S  Jarman^  704,  rule  V.  The  courts  will  always 
avow  such  construction,  if  possible.  30  Eng,  (7A.,  p.  396,  cited 
and  approved  in  Evans  v.  Godbold^  supra.  "The  court  will  look 
at  the  circumstances  in  which  the  devisee  made  his  will — as  to 
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the  state  of  his  property,  of  his  family,  and  the  like."  3  Jarmanj 
705,  rule  X. 

And  in  like  manner,  the  statute  also  helps  our  infirmity,  for 
^4t  is  a  rule,  universally  adopted  in  the  construction  of  wills,  that 
whenever  there  is  an  unreasonable  uncertainty  or  repugnancy  in 
the  disposition  made  by  a  testator  of  his  real  property,  the  title 
of  the  heir  at  law  shall  be  preferable  to  all  others,  because  where 
a  court  cannot  find  words  in  a  will  which,  either  expressly  or  by 
necessary  implication,  denote  the  testator^s  intentions  beyond  the 
possibility  of  a  doubt,  the  rules  of  law  regulating  the  descents, 
which  are  certain,  must  prevail,  and  cannot  be  superseded  by  an 
uncertain  devise.**     Powell  on  Devises^  348. 

Wherefore  it  is  ordered,  adjudged,  and  decreed :  1.  That  the 
children  of  James  Roundtree,  as  a  class,  be  let  into  the  distribu- 
tion of  the  remainder.  2.  That  J.  J.  Meyer  and  his  children 
take  the  share  thereof,  under  the  statute  of  distribution,  which 
vested  in  the  said  Martha  Meyer  at  the  time  of  her  death.  3. 
That  the  heirs  at  law  of  James  Dicks  are  entitled  to  the  interest 
therein  which  Augustus  Roundtree  had,  which  was  conveyed  by 
the  deed  of  the  sheriff  to  James  Dicks  in  his  life-time.  4.  That 
the  costs  of  this  suit  be  taxed  by  the  clerk  of  the  court  and  paid 
out  of  the  general  fund. 

Mr.  Robert  Aldrichy  for  A.  J.  Weathersbee  and  A.  M.  Round- 
tree. 

Mr.  a.  W.  Croft,  for  the  children  of  James  W.  Roundtree. 

Messrs.  Henderson  Bros.,  for  plaintiffs  and  the  Dicks  heirs. 

Messrs.  Aldrich  ^  Ashley^  for  the  heirs  of  Mrs.  Meyer. 

April  19,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  Sometime  in  the  year  1860  William 
Roundtree,  late  of  Barnwell  County,  in  the  Stat«  aforesaid, 
departed  this  life,  having  previously,  to  wit,  on  January  12, 1858, 
duly  made  and  executed  his  last  will  and  testament.  At  the 
time  the  will  was  executed  the  testator  had  a  wife  and  seven  chil- 
dren.    He  had  previously  lost  four  children,  two  of  whom  died 
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childless  and  unmarried,  and  the  other  two  having  each  left  one 
child — one  a  son  and  the  other  a  daughter.  One  of  testator's 
sons,  James  W.  Roundtree,  who  wrote  the  will,  and  who  had  at 
the  time  seven  children,  which  was  known  to  the  testator,  died 
about  five  or  six  days  before  his  father,  leaving  eight  children, 
but  for  prudential  reasons  the  testator  was  kept  in  ignorance  of 
his  son's  death  until  a  very  few  days  before  his  own  death. 

By  the  first  clause  of  his  will  the  testator  gave  to  his  wife, 
Jane  Roundtree,  certain  slaves,  together  with  the  tract  of  land 
on  which  he  resided,  and  also  the  Killingsworth  tract,  "and 
as  much  of  the  ptock,  horses,  mules,  cattle,  and  hogs  and  pro- 
visions, together  with  the  house  furniture  and  plantation  tools, 
as  she  may  want  for  her  own  use  during  her  natural  life ;  and  at 
her  death  it  is  my  will  and  desire  that  it  all  shall  be  equally 
divided,  share  and  share  alike,  between  my  surviving  children." 
By  the  2d  clause  he  gave  to  his  granddaughter,  Teresa  Wood, 
the  child  of  his  predeceased  daughter,  a  negro  girl,  with  the 
provision  that  '^should  she  die  leaving  no  children,  the  said  negro 
girl,  with  her  increase,  if  any,  to  revert  back  and  be  equally 
divided  between  my  surviving  children.**  By  the  3d  clause  he 
gave  to  his  grandson,  John  B.  Roundtree,  a  son  of  his  pre- 
deceased son,  a  negro  boy,  with  a  similar  provision,  in  case  of 
his  death  without  children,  to  that  contained  in  the  next  preced- 
ing clause. 

By  the  4th  clause  he  says  :  "It  is  my  will  and  desire,  imme- 
diately after  my  death,  that  the  whole  of  the  rest,  residue,  and 
remainder  of  my  estate,  both  real  and  personal,  shall  be  equally 
divided  between  my  surviving  children,  share  and  share  alike.*'. 
By  another  paragraph  of  the  same  clause,  he  declares  it  to  be 
his  will  that  his  wife,  Jane,  his  granddaughter,  Teresa  Wood, 
and  his  grandson,  John  B.  Roundtree,  shall  have  nothing  more 
than  what  is  given  to  them  respectively  in  the  first,  second,  and 
third  clauses  above  written.  By  another  paragraph  of  the  same 
clause  he  declares,  "finally,  it  is  my  will  and  desire,  that  if  any 
of  my  children  should  die  leaving  no  issue,  the  property  they 
receive  from  my  estate  shall  revert  back  and  be  equally  divided 
between  my  surviving  children."  And  after  providing  that  his 
son,  James  W.  Roundtree,  should  receive  and  manage  the  share 
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of  his  son  Augustas  until  he  attained  the  age  of  twenty-one 
years,  he,  in  the  last  paragraph  of  the  4th  clause,  appoints  his 
executors,  and  says :  *'I  desire  that  they  shall  make  the  division 
of  my  estate,  as  written  above,  which  division,  when  made,  shall 
be  final." 

It  is  stated  in  the  Circuit  decree  that  very  soon  after  the 
decease  of  the  testator,  the  residue  of  his  estate  was  divided  into 
seven  equal  parts,  one  of  which  was  allotted  to  the  children  of 
James  W.  Roundtree,  who  had  pre-deceased  the  testator  by  a 
very  few  days ;  but  this  fact  does  not  appear  in  the  "agreed  state- 
ment," upon  which  the  case  seems  to  have  been  heard. 

During  the  life-time  of  the  testator*s  widow,  to  wit,  in  1869, 
one  of  the  testa tor*8  daughters,  Martha,  who  had  intermarried 
with  one  Meyer,  departed  this  life,  leaving  as  her  heirs  at  law 
her  husband  and  seven  children,  who  are  parties  plaintiffs  in  this 
action.  During  the  same  period,  but  at  what  time  precisely  does 
not  appear,  the  interest  of  Augustus  M.  Roundtree,  in  the 
remainder  of  his  father's  estate,  after  the  termination  of  the  life- 
estate  of  his  mother,  was  sold  by  the  sheriff  under  execution  and 
bought  by  one  Dicks,  who,  having  died,  his  heirs  at  law  are  made 
parties,  claiming  the  share  of  said  Augustus  under  the  sheriff's 
deed,  which,  however,  waa  not  recorded  within  the  time  pre- 
scribed by  law,  and  not  until  after  the  assignment  by  Augustas 
to  the  defendant,  Weathersbee,  hereinafter  mentioned,  was  exe- 
cuted. 

The  life-tenant,  Mrs.  Jane  Roundtree,  having  died  some  time 
in  September,  1885,  the  executors,  under  the  impression  that 
the  will  conferred  upon  them  the  power  so  to  do,  proceeded  to 
sell  the  land  devised  to  the  widow  for  life,  for  the  purpose  of 
making  a  division  thereof,  as  directed  by  the  will,  and  this  sale, 
by  the  consent  of  all  parties  concerned,  has  been  confirmed  by 
an  order  in  this  cause,  in  which  all  the  equities  are  reserved  and 
transferred  from  the  land  to  the  fund  arising  from  the  sale.  Soon 
after  this  sale  was  made  by  the  executors,  to  wit,  on  December 
7,  1885,  Augustus  M.  Roundtree  assigned  to  the  defendant, 
Weathersbee,  all  his  right,  title,  and  interest  in  that  portion  of 
the  estate  of  his  father,  which  was  given  to  his  mother  for  life, 
and  directed  the   executors  to  pay   over  said  interest  to  said 


Digitized  by 


Google 


ROUNDTREB  V.    ROUNDTRBE.  461 

Rep.]  November  Term,  1886. 

Weathersbee.  A  copy  of  this  assignment  is  set  out  in  the 
"Case,**  from  which  it  appears  that  though  the  attesting  clause 
seems  to  have  been  written  with  the  intention  of  its  being  under 
seal — "Witness  my  hand  and  seal* — ryet  there  is  no  seal  placed 
opposite  the  name  of  the  assignor,  and  there  is  but  one  subscrib- 
ing witness. 

The  main  object  of  this  action,  which  was  commenced  on  Decem- 
ber 23,  1886,  is  to  obtain  the  decree  of  the  court  as  to  the  proper 
construction  of  the  first  clause  of  the  will  of  the  said  William 
Roundtree,  as  well  as  to  determine  the  conflicting  claims  of  the 
heirs  of  Dicks,  and  the  defendant,  Weathersbee,  to  the  interest 
of  Augustus. 

Without  undertaking  to  give  even  an  abstract  of  the  elaborate 
reasoning  which  conducted  the  Circuit  Judge  to  the  conclusions 
which  he  adopted,  his  whole  decree  being  set  out  in  the  ''Case,*' 
it  is  suflScient  to  state  here  the  conclusions  of  law  which  he 
reached  to  which  error  is  imputed  by  the  several  grounds  of 
appeal :  Ist.  He  concluded  that  the  children  of  James  W. 
Roundtree,  as  a  class,  were  entitled  to  the  share  in  the  remainder, 
to  which  their  father  would  have  been  entitled  if  he  had  survived 
the  testator.  2d.  That  the  heirs  of  Mrs.  Meyer  were  also  enti- 
tled to  the  share  of  the  remainder  to  which  she  would  have  been 
entitled.  8d.  That  the  heirs  of  Dicks  were  entitled  to  the  inter- 
est of  Augustus  M.  Roundtree  under  the  sheriff's  deed. 

From  this  decree  the  defendants,  Weathersbee  and  Augustus 
M.  Roundtree,  appeal  upon  the  several  grounds  set  out  in  the 
record,  which  need  not  be  more  specifically  stated  at  this  stage  of 
the  opinion,  as  the  controlling  propositions  of  law  upon  which 
these  grounds  rest  will  be  hereinafter  stated  and  considered.  The 
heirs  of  Dicks,  by  their  appeal,  only  impute  error  to  the  Circuit 
Judge  in  his  first  conclusion  above  stated,  upon  grounds  which 
will  hereinafter  be  considered.  The  children  of  James  W. 
Roundtree,  while  not  appealing  from  the  decree,  give  notice, 
according  to  the  proper  practice,  that  the  judgment  should  be  sus- 
tained upon  an  additional  ground  to  those  upon  which  it  is  rested 
by  the  Circuit  Judge,  to  wit :  "That  it  appears  from  the  4th 
clause  of  the  will  that  the  testator  intended,  should  any  of  his 
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children  die  in  his  life-time  leaving  issue,  such  issue  were  to  be 
substituted  for  and  take  instead  of  such  child  dying.'* 

It  should  have  been  stated  before,  perhaps,  that  no  question  is 
made  as  to  the  personal  property  given  to  the  widow  for  life,  for 
the  reason,  probably,  suggested  by  the  Circuit  Judge,  that  it  is 
not  likely  that  "any  of  it  has  survived  the  wear  and  tear  of 
twenty- five  years'  use,  and  the  wreck  of  Sherman's  march  through 
that  section  in  the  early  part  of  the  year  1865."  At  all  events, 
the  controversy  here  is,  as  we  understand  it,  confined  to  the  land, 
or  rather  the  proceeds  of  the  sale  thereof. 

It  seems  to  us  that  the  controlling  question  is  as  to  what  the 
testator  meant  by  the  terms  *'my  surviving  children,"  as  used  in 
the  first  clause  of  the  will.  To  determine  this  question,  we  must 
ascertain  what  period  must  be  looked  to  with  a  view  to  discover 
who  would  then  be  the  surviving  children  of  the  testator.  But 
three  periods  have  been,  or  can  be,  suggested  for  this  purpose: 
1st,  the  date  of  the  will ;  2d,  the  death  of  the  testator ;  3d,  the 
death  of  the  life-tenant,  the  widow.  The  first  idea  which  natu- 
rally presents  itself  is,  that  if  the  testator,  when  he  used  the  words 
in  question,  had  reference  to  either  the  1st  or  2d  periods  above 
suggested,  then  the  use  of  the  word  '^surviving"  was  wholly  un- 
necessary. For  it  is  quite  clear  that  if  it  was  the  intention  of 
the  testator  that  the  remainder  should  be  divided  amongst  bis 
children  who  were  living  at  the  time  of  the  execution  of  the  will, 
or  at  the  time  of  his  death  (the  period  when  a  will  is  ordinarily 
supposed  to  speak),  the  words  "my  children"  would  mean  pre- 
cisely the  same  persons  as  the  words  "my  surviving  children." 

For,  suppose  it  be  assumed,  or  proved  to  a  demonstration,  that 
the  testator,  when  penning  his  will,  intended  that  all  of  his  children 
who  were  then  living  should  share  in  this  remainder,  and  he  had 
used  in  the  clause  the  words  "my  children,"  instead  of  the  words 
"my  surviving  children,"  is  it  not  clear  that  the  words  *'my 
children"  would  just  as  perfectly  have  designated  the  persons  whom 
we  have  supposed  he  intended  should  take,  as  if  he  had  used  the 
words  "my  surviving  children"  ?  In  fact,  more  so,  for  the  inter- 
polation of  the  word  "surviving"  would  have  tended  to  raise  a 
doubt  about  what  was  perfectly  clear  before.  So,  too,  if  we 
should  assume  that  the  testator  intended  that  all  of  his  children 
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who  were  living  at  the  time  of  his  death  should  share  in  this 
remainder,  such  intention  would  have  been  quite  as  fully  and 
much  more  clearly  expressed  by  the  use  of  the  words  '*my  chil- 
dren," than  by  the  words  "my  surviving  children" ;  for  it  cannot 
be  questioned  that  when  a  testator  directs  that  certain  property 
shall  be  divided  amongst  "my  children,"  all  those  who  can  bring 
themselves  into  that  class  at  the  time  of  the  testator's  death,  are 
entitled  to  share  in  such  division  ;  and  when  the  word  "surviv- 
ing" is  interpolated,  it  is  not  only  wholly  unnecessary  under  the 
supposition  we  have  made,  but  rather  tends  to  obscure  that  which 
was  before  perfectly  clear. 

Another  objection  to  the  adoption  of  the  period  first  sug- 
gested— the  date  of  the  will — is  that  if  that  was  the  period  in 
the  mind  of  the  testator,  he  would  most  naturally  have  described 
those  who  were  to  take  by  their  names,  which,  of  course,  were 
known  to  him,  or  at  least  as  those  who  were  then  living,  and  would 
not  have  used  what,  to  say  the  least  of  it,  was  a  very  doubtful 
expression,  as  is  shown  by  the  very  numerous  cases  in  which  the 
courts  have  been  called  upon  to  construe  the  meaning  and  effect 
of  the  words  "survivors"  and  "surviving." 

It  seems  to  us  clear,  therefore,  that  if  we  should  adopt  either 
the  first  or  second  period  suggested  as  the  point  to  which  the  tes- 
tator's mind  was  directed  while  penning  the  first  clause  of  his 
will,  we  must  necessarily  regard  the  word  "surviving"  as  mere 
surplusage,  adding  nothing  to  the  language  used,  and  throwing 
no  light  whatever  on  the  intention  which  the  language  was  used 
to  express.  This,  however,  we  are  not  at  liberty  to  do,  as  the 
well  settled  rule  requires  us  to  give  force  and  effect  to  every  word 
used ;  and  it  would  be  very  extraordinary  to  reject  so  important, 
and  oftentimes  controlling,  a  word  as  that  of  "surviving"  as  surplus- 
age. The  testator  did  use  the  word,  and  manifestly  used  it  as 
qualifying  the  word  "children,"  and  we  must  give  it  that  effect. 
By  its  use  he  plainly  intended  that  the  residue  of  his  estate,  after 
the  termination  of  the  widow's  life-estate,  should  be  divided — not 
amongst  his  children,  for  he  did  not  say  so— but  amongst  his 
surviving  children,  for  that  is  what  he  has  said.  He,  therefore, 
clearly  did  not  mean  to  include  all  of  his  children,  but  only  his 
surviving  children.     He  could  not  possibly  know  which  of  his 
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children  would  be  then  living,  and  therefore  used  the  most  appro- 
priate word  to  designate  those  whom  he  could  not  otherwise 
describe.  His  mind  was  directed  to  the  division  of  that  portion 
of  his  estate  which,  according  to  his  scheme,  could  not  possibly 
take  place  until  some  future,  indefinite  period,  and  while  his  mind 
was  so  directed  to  that  period  he  uses  the  terms  in  question — ''my 
surviving  children*' — ^and  the  inference  seems  irresistible  that  he 
meant  by  those  terms,  those  of  his  children  who  might  be  then 
surviving. 

There  is  nothing  whatever  to  show  that,  after  the  testator's 
mind  was  thus  thrown  forward  to  a  future  and  indefinite  time,  for 
the  purpose  of  directing  what  was  to  be  done  with  his  property 
at  that  time,  it  reverted  back  to  the  condition  of  things  existing 
at  the  time  he  executed  his  will,  or  at  the  time  of  his  death,  for 
the  purpose  of  designating  the  persons  who  were  to  share  in  such 
future  division.  If  he  had  so  reverted,  then  it  would  have  been 
most  natural  for  him  to  say  that  such  division  should  be  made 
amongst  ''my  children,'*  naming  them,  or  simply  amongst  "my 
children."  On  the  contrary,  however,  his  intention  being  that 
this  division  which  was  to  be  made  at  a  future,  unascertained 
period,  not  amongst  all  of  his  children,  as  is  conclusively  shown 
by  the  qualifying  word  "surviving,"  and  not  being  able  to  more 
specifically  designate  the  objects  of  his  bounty  in  such  division, 
he  employs  the  words  found  in  the  will,  which  we  construe  to 
mean  children  surviving  at  the  time  fixed  for  the  division.  This 
view  is  fully  supported  by  the  authorities.  Indeed,  it  is  conceded 
to  be  the  general  rule  in  this  State  that  where  a  testator  gives 
property  to  one  for  life,  with  remainder  to.  be  equally  divided 
amongst  his  surviving  children,  the  death  of  the  life-tenant,  and 
not  that  of  the  testator,  is  the  period  which  must  be  looked  to  in 
order  to  determine  who  are  to  take.  JSvans  v.  Godbold^  6  Rich, 
Eq.y  26;  Schoppert  v.  Gillam,  Ibid,,  83, 

But  it  is  contended  that  while  this  is  the  general  rule,  it  is  sub- 
ject to  exceptions  ;  that  the  intention  of  the  testator  must  govern, 
and  where  it  is  ascertained  that  the  testator  intended  otherwise, 
then  the  rule  cannot  be  applied.  This  is  undoubtedly  true;  for 
the  object  of  all  construction  is  to  ascertain  the  intention  of  the 
testator,  and  when  that  is  ascertained  it  must  be  carried  into 
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effect,  provided  this  can  be  done  consistently  with  the  settled 
rules  of  law.  But  how  is  the  intention  to  be  ascertained  ?  Cer- 
tainly not  by  conjecture  as  to  what  the  testator  ought  to  have 
done,  but  by  considering  what  is  the  plain  meaning  of  the  lan- 
guage which  he  has  used,  and  by  giving  a  careful  consideration 
to  the  words  of  the  will  as  a  whole,  guided  by  such  rules  of  law 
as  experience  has  shown  to  be  useful  in  seeking  such  intention. 
We  are  to  read  the  will  as  a  whole,  and/rom  its  terms  ascertain, 
if  practicable,  what  was  in  the  mind  of  the  testator  at  the  time  he 
executed  it.  We  may  also,  where  the  language  used  is  obscure  or 
doubtful,  read  such  language  in  the  light  which  may  be  reflected 
upon  it  by  the  circumstances  surrounding  the  testator  at  the  time 
he  executed  his  will,  but  such  circumstances  cannot  be  resorted  to 
to  prove  the  testator^s  intention  apart  from  his  language.  Ros- 
borough  v.  Hemphill^  5  Rich.  Eq.^  95.  Now,  reading  this  will  in 
the  light  of  these  principles,  we  are  unable^  to  discover  anything 
in  the  terms  of  the  will,  even  when  read  in  the  light  of  the  sur- 
roufiding  circumstances,  which  indicates  that  this  should  be  an 
exception  to  the  general  rule.  The  circumstance  principally 
relied  upon  for  the  purpose  is  the  fact  tliat  the  testator,  at  the 
time  he  made  his  will,  had  lost  four  of  bis  children,  and  that  there 
were  seven  then  surviving ;  but  we  suppose  that  this  circum- 
stance presents  itself  in  many,  if  not  in  most,  instances,  and  yet 
we  have  not  been  able  to  find  any  case  where  such  a  circumstance 
has  been  held  sufficient  to  take  the  case  from  under  the  operation 
of  the  general  rule. 

Again,  it  is  urged  that  the  testator,  by  using  the  words  "my 
surviving  children'*  in  the  fourth  clause  of  his  will  in  a  different 
sense  from  that  which  we  have  attributed  to  them,  under  the  ope- 
ration of  the  rule  as  settled  by  the  cases  of  Evans  v.  Q-odbold 
and  Schoppert  v.  Oillam,  supra^  has  thereby  indicated  an  inten- 
tion that  they  should  be  understood  in  the  same  sense  wherever 
they  are  found  in  the  will,  upon  the  principle  that  it  is  to  be  pre- 
sumed that  the  same  word  is  used  in  the  same  sense  wherever 
it  occurs  in  the  same  will.  But  this  principle  must  necessarily 
be  qualified  by  the  connection  in  which  the  word  is  used,  because 
it  does  not  follow,  either  logically  or  grammatically,  that  because 
a  word  is  used  in  one  connection  in  a  certain  ascertained  sense, 
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that  the  same  sense  is  to  be  attributed  to  it  when  used  in  s(m$ 
ether  connection  in  the  same  written  instrument.  Now,  while  it 
is  perfectly  certain  that  the  terms,  "my  surviving  children/'  in 
the  connection  in  which  it  is  used  in  the  second  paragraph  of  the 
4th  clause  of  the  will,  mean  children  surviving  the  testator,  it 
does  not  by  any  means  follow  that  the  same  words  are  used  in 
the  same  sense  in  the  first  clause,  where  it  is  used  in  a  different 
connection.  In  the  4th  clause  it  is  used  in  connection  with  a 
direct  gift  to  the  children,  to  take  effect  immediately  upon  the 
death  of  the  testator,  and  there  is  no  other  period  to  which  sur- 
vivorship can  be  referred,  except  that  of  the  death  of  the  testa- 
tor ;  but  in  the  first  clause  these  words  are  used  in  another  con- 
nection altogether,  in  reference  to  a  gift  preceded  by  a  life-estate, 
which  is  not  to  take  effect  until  after  the  termination  of  such 
life- estate. 

This  marks  the  distinction  between  the  two  clauses,  for,  as  is 
said  in  2  Jarm,  Wzlhy  462  (Perkins  edition) :  "In  this  state  of 
the  recent  authorities,  one  scarcely  need  hesitate  to  affirm  that 
the  rule  which  reads  a  gift  to  survivors,  simply  as  applying  to 
objects  living  at  the  death  of  the  testator,  is  confined  to  those 
cases  in  which  there  is  no  other  period  to  which  survivorship  can 
be  referred ;  and  that  where  such  gift  is  preceded  by  a  life  or 
other  prior  interest,  it  takes  effect  in  favor  of  those  who  survive 
the  period  of  distribution,  and  of  those  only."  It  is  true  that 
the  learned  author  calls  attention  to  the  fact  that  some  of  the 
cases  forbid  the  application  of  this  rule  to  devises,  although,  he 
says,  "It  is  difficult  to  discover  any  ground  for  making  them  the 
subject  of  a  different  rule,*'  and  he  evidently  does  not  think  that 
such  a  distinction  is  well  founded.  See,  also,  what  is  said  by  Simp- 
son, C.  J.,  in  Mendenhall  v.  Mower  (16  IS,  (7.,  303),  as  to  the 
distinction  which  formerly  existed  between  real  and  personal  pro- 
perty, and  the  rules  applicable  in  construing  instruments  by 
which  they  are  transferred  and  conveyed. 

The  words  "my  surviving  children'*  are  used  in  five  different 
places  in  the  will,  and  in  every  instance,  except  that  presented  by 
the  second  paragraph  of  the  4th  clause,  which  directs  distribution 
of  the  residue,  "immediately  after  my  death,'*  they  are  not  only 
susceptible  of  the  construction  which  we  have  placed  upon  them, 
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but  such  a  construction  is  required  by  the  rule ;  for  in  every 
instance,  except  that  one,  they  are  used  in  connection  with  a 
prior  gift  to  some  one,  and  the  gift  to  the  surviving  children  is 
only  to  take  effect  upon  the  termination  of  such  prior  estate.  It 
seems  to  us  that  it  would  be  a  very  unsafe  rule  of  construction  to 
hold  that,  because  in  one  instance  out  of  five  the  words,  "my  sur- 
viving children,"  apply  to  children  living  at  the  death  of  the  tes- 
tator, those  words  when  used  in  four  other  places,  in  connection 
with  different  matters,  must  be  held  to  mean  the  same  thing; 
especially  when  the  controlling  word,  ^'surviving,**  was  in  that 
instance  wholly  unnecessary — a  mere  pleonasm.  For,  as  we  have 
seen,  if  the  testator  had,  in  the  second  paragraph  of  the  4th  clause 
of  his  will,  directed  that  the  residue  should  be  divided,  "immedi- 
ately after  my  death,"  amongst  my  children,  instead  of  "my  sur- 
viving children,"  the  effect  would  have  been  the  same  that  it  now 
is,  and  all  of  his  children  living  at  the  time  of  his  death  would 
have  been  entitled  to  share  in  such  division,  the  only  effect  of 
the  introduction  of  the  word  "surviving"  being  rather  to  obscure 
than  to  make  clear  his  intention. 

Again,  it  is  urged  by  the  counsel  for  the  heirs  of  Mrs.  Meyer, 
that  there  was  no  devise  of  any  estate  to  the  widow  at  all,  but 
that  she  was  merely  given  the  use  of  the  property,  while  the  estate 
therein  immediately  passed  to  the  children,  and,  therefore,  this 
case  does  not  come  within  the  rule  as  there  was  no  prior  gift  of 
the  property  to  the  widow.  We  agree  with  the  Circuit  Judge, 
however,  that  the  devise  to  the  widow  was  a  complete  disposition 
of  the  property  for  the  time  being — the  life  of  the  widow — and 
invested  her  with  a  life-estate  therein,  "unaffected  by  the  seeming 
linaitation  implied  by  the  terms,  ^for  her  own  u%e^'  which,  mani- 
festly, only  refers  to  the  amount  and  quality  of  the  stock,  planta- 
tion tools,  and  furniture  which  she  might  need  in  operating  the 
farm  and  keeping  up  the  establishment  as  he  left  it  at  his  death." 
This  is  clear  from  the  language  used,  as  he  does  not  give  the 
widow  aZZ,  or  any  specified  portion,  of  the  stock,  but  "as  much  of 
the  stock,  &c.,  as  she  may  want  for  her  own  use  during  her  natural 
life;"  which  shows  beyond  dispute  that  the  words,  "for  her  own 
use,"  were  introduced,  not  for  the  purpose  of  limiting  her  inter- 
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est  in  the  property,  but  solely  for  the  purpose  of  indicating  how 
much  of  the  stock,  &c.,  she  was  to  take. 

Again,  it  is  urged  that  the  children  of  James  W.  Roundtree 
should  be  let  in  upon  the  ground  of  mistake.  It  is  not  necessary 
for  us  to  consider  whether  the  Court  of  Equity  has  jurisdiction  to 
correct  mistakes  in  wills,  and  if  so,  in  what  cases,  for  we  do  not 
think  any  case  of  mistake  was  presented.  It  is  true  that  James 
W.  Roundtree  was  alive  at  the  time  of  the  execution  of  the  will, 
and  was  one  of  the  objects  of  the  intended  bounty  of  the  testator, 
but  it  does  not  necessarily  follow  that  his  children  were — cer- 
tainly not  that  they  were  equal  objects  of  his  bounty.  On  the 
contrary,  there  is  nothing  in  the  will  to  show  that  the  testator 
intended  to  place  any  of  his  grandchildren  upon  an  equal  footing 
with  his  children,  but  the  will  rather  shows  the  reverse  whenever 
any  of  his  grandchildren  are  alluded  to.  It  is  likewise  true  tbat 
James  W.  Roundtree  predeceased  the  testator  but  by  a  very  few 
days,  though  the  fact  does  appear  to  have  been  known  to  him 
before  his  own  death.  Whether  he  had  time,  opportunity,  or 
ability  to  alter  his  will,  or  whether  he  even  expressed  any  wish 
to  do  so,  does  not  appear.  The  Circuit  Judge  seems  to  assume, 
but  upon  what  evidence,  if  any,  the  record  does  not  disclose,  that 
*'thc  testator  was  kept  in  ignorance  of  his  (James's)  death  until 
so  near  his  own  that  it  was  probably  impossible  to  alter  his  will." 

Now,  even  accepting  this  assumption  as  well  founded,  it  cer- 
tainly does  not  show  a  case  of  mistake,  but  rather  that  of  mis- 
fortune or  omission.  Can  any  one  venture  to  say  what  the  tes- 
tator desired  to  do  with  the  interest  which  he  had  intended  for 
his  dead  son,  and  which  he  could  not  take  by  reason  of  his  death? 
If  the  court  should  undertake  to  do  so,  would  not  that  be  a  clear 
case  of  undertaking  to  make^  instead  of  construing,  the  will  of  a 
testator?  It  may  be  possible,  and  perhaps  not  altogether  un- 
likely, that  the  testator  supposed,  after  he  was  informed  of  the 
death  of  his  son,  James,  that  under  the  provisions  of  the  act  of 
1789  his  children  would  take  what  was  given  to  him  by  the  will, 
and,  therefore,  that  it  was  unnecessary  to  make  any  alteration  in 
his  will.  But  even  if  this  were  so,  this,  clearly,  was  not  such  a 
mistake  of  law  as  the  court  would  relieve  from  (if,  indeed,  there 
is  now  any  case  in  which  relief  would  be  granted  upon  that 
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ground.  Cuningham  v.  Cuningham^  20  S.  (7.,  317) ;  for  it  was 
nothing  more  than  an  erroneous  construction  of  a  statute  [Pratt 
V.  3IcGrheey  17  S.  (7.,  428),  which  certainly  affords  no  ground  of 
relief. 

That  the  children  of  James  cannot  take  by  substitution  is,  we 
think,  satisfactorily  shown  by  the  Circuit  Judge  in  his  decree, 
and  we  need  not  repeat  here  what  he  has  there  said.  But  the 
counsel  for  these  children  earnestly  urges,  in  his  argument  here, 
their  claim  to  take  by  substitution  upon  the  ground  that  the  fourth 
paragraph  of  the  4th  clause  of  the  will  implies  that  the  testator 
intended  that  the  children  of  a  deceased  child  should  take  by  sub- 
stitution. The  language  of  that  paragraph  is  as  follows:  *'And 
finally,  it  is  my  will  and  desire,  that  if  any  of  my  children  should 
die  leaving  no  issue,  the  property  they  receive  from  my  estate 
shall  revert  back  and  be  equally  divided  between  my  surviving 
children."  His  argument,  in  brief,  is  that  inasmuch  as  there  is 
no  express  provision  in  this  clause  for  the  issue  of  a  deceased 
child,  while  provision  is  expressly  made  for  the  disposition  of  the 
share  of  a  child  who  may  die  without  issue,  the  necessary  impli- 
cation is  that  the  testator  intended  that,  in  the  case  not  expressly 
provided  for — the  case  of  a  child  dying  leaving  issue — such  issue 
should  take  by  substitution  for  the  parent.  But  it  is  manifest 
that  this  proposition  is  based  upon  an  assumption,  which  we  have 
seen  is  without  foundation,  to  wit,  that  James,  the  parent  of  these 
children,  was  one  of  those  embraced  within  the  terms — "my  sur- 
viving children*' — used  in  the  1st  clause,  and,  therefore,  one  of 
those  who  would  have  been  entitled  to  share  in  the  remainder 
after  the  termination  of  the  widow's  life  estate. 

Indeed,  the  language  of  the  paragraph  last  quoted  affords  con- 
clusive proof  that  the  terms — '*my  surviving  children'* — as  there 
used  cannot  mean  children  surviving  either  at  the  date  of  the 
will  or  at  the  time  of  the  death  of  the  testator,  but  must  refer 
only  to  those  who  are  surviving  at  the  time  the  gift  over  takes 
effect.  Otherwise,  a  strange  anomaly  would  be  presented.  For 
if  a  child  who  survived  the  date  of  the  will,  under  the  one  suppo- 
sition, or  the  death  of  the  testator,  under  the  other,  and  then  died 
leaving  no  issue,  his  share  would  be  divisible,  not  alone  amongst 
his  then  surviving  brothers  and  sisters,  but  his  own  estate  would 
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be  entitled  to  an  equal  share  in  such  division,  for  he  was  one  of 
the  children  surviving  at  the  date  of  the  will,  under  one  supposi- 
tion, and  at  the  time  of  testator's  death,  under  the  other,  and 
therefore  his  estate  would  be  entitled  to  share  equally  with  the 
other  surviving  children  in  the  division  of  hu  own  share.  So 
that  if  it  had  happened  that  at  the  date  of  the  will,  as  well  as  at 
the  time  of  testator's  death,  there  were  only  two  surviving  chil- 
dren, and  one  of  them  should  afterwards  die  leaving  no  issue,  the 
share  of  the  one  so  dying  would  not  go  to  the  remaining  child, 
but  such  share  would  be  equally  divided  between  such  remaining 
child  and  the  estate  of  the  other.  It  is  very  manifest  that  sach 
could  not  have  been  the  intention  of  the  testator,  but,  on  the  con- 
trary, that  his  intention  was,  in  accordance  with  what  we  have 
seen  to  be  the  rule  in  such  cases,  that  in  the  case  supposed  the 
share  of  the  child  dying  without  issue  should  go  to  the  child  or 
children  who  might  be  then  surviving,  and  not  to  those  who  may 
have  been  surviving  either  at  the  date  of  the  will  or  at  the  death 
of  the  testator. 

The  next  material  inquiry  is  as  to  the  nature  of  the  estates  in 
remainder  given  to  the  surviving  children  by  the  1st  clause  of 
the  will — whether  they  are  vested  or  contingent.  It  seems  to  us 
clear  that  they  were  contingent,  for,  having  reached  the  conclu- 
sion that  the  words,  surviving  children,  as  used  in  that  clause, 
mean  only  the  children  who  were  alive  at  the  time  of  the  death 
of  the  life-tenant,  it  is  very  manifest  that,  until  that  event 
occurred,  it  was  wholly  uncertain  who  the  persons  entitled  to  take 
would  be,  and  this  brings  the  case  directly  within  the  definition 
of  a  contingent  remainder.  Nothing  is  given  to  any  child  except 
one  who  survives  the  life-tenant,  and  therefore  until  that  event 
occurred  no  one  of  the  children  could  claim  that  he  had  any  right 
to  any  interest  in  the  property,  the  enjoyment  of  which  in  pos- 
session was  postponed ;  for  his  right,  as  well  as  his  enjoyment  in 
possession,  depended  upon  a  future  contingency.  But  without 
pursuing  the  discussion  it  is  sufficient  to  cite  the  cases  of  Faber 
V.  Police,  10  aS.  a,  376,  and  McElwee  v.  Wheeler,  Ibid.,  392, 
as  well  as  those  cited  by  counsel. 

It  follows  from  this  that  the  interest  of  Augustus  M.  Round- 
tree,  as  one  of  the  surviving  children  of  the  testator,  in  the  re- 


Digitized  by 


Qoo^<^ 


ROUNDTREB  V.   ROUNDTRBB.  471 

Rep.]  November  Term.  1886. 

mainder  after  the  termmation  of  the  life  estate  of  the  widow, 
being  a  contingent  remainder,  was  not  subject  to  levy  and  sale 
under  execution,  but  was  capable  of  being  assigned.  Allston  v. 
Bankj  2  Hill  Ch.,  235.  Hence  the  heirs  of  Dicks  can  take 
nothing  under  the  sheriff's  sale  to  their  ancestor,  such  sale  hav- 
ing been  made,  as  we  understand  it,  prior  to  the  happening  of 
the  event — the  death  of  the  life-tenant — upon  which  the  remain- 
der created  by  the  1st  clause  in  the  will  became  vested,  and  the 
defendant  Weathersbee*s  claim  to  the  interest  of  Augustus,  under 
his  assignment,  is  superior  to  that  of  the  heirs  of  Dicks,  who  claim 
under  the  sheriff's  deed.  Whether  the  lien  of  the  judgments 
against  Augustus  did  not  attach  to  his  interest  in  the  remainder 
as  soon  as  the  same  became  vested  by  the  death  of  the  life- tenant, 
and  thereby  became  superior  to  the  claim  of  Weathersbee  under 
bis  assignment,  which  was  not  executed  until  after  the  interest 
in  remainder  became  vested,  is  a  question  not  now  before  us.  It 
does  not  appear  from  the  record  who  those  judgment  creditors 
were,  and  they  not  being  parties  to  this  proceeding,  their  rights, 
if  they  have  any,  cannot  now  be  considered  or  adjudicated. 

It  is  contended,  however,  in  behalf  of  the  heirs  of  Mrs.  Meyer 
that  even  assuming  that  the  remainder  was  contingent,  yet  still 
it  was  transmissible.  Under  the  view  which  we  have  taken  as  to 
the  period  which  must  be  looked  to  for  the  purpose  of  ascertaining 
who  are  the  persons  entitled  in  remainder,  we  do  not  see  how  this 
question  can  arise.  But  we  may  say  that  while  it  is  true  that  there 
is  a  certain  class  of  contingent  remainders  which  may  become 
transmissible  by  the  happening  of  the  event,  even  after  the  death 
of  the  remainderman,  yet  this  case  could  not  be  brought  into  that 
class.  The  rule,  as  we  understand  it,  is  this :  where  the  person 
to  take  in  remainder  is  ascertained,  and  it  is  only  the  event  upon 
which  such  person  is  to  take  that  is  uncertain,  there  the  estate  in 
remainder  becomes  transmissible  to  the  heirs  of  the  remainder- 
man, upon  the  happening  of  the  event  upon  which  such  ascer- 
tained person  was  to  take,  even  though  such  event  may  not  hap- 
pen until  after  the  death  of  the  person  named,  or  otherwise 
suflBciently  designated,  as  remainderman.  But  where  the  person 
to  take  is  uncertain,  then  the  estate  cannot  become  transmissible 
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until  the  estate  becomes  vested  by  the  happening  of  the  contin- 
gency. 

As  is  said  in  Dickson  v.  Dickson,  23  S.  C,  at  page  225 :  "It 
appears  somewhat  anomalous  that  a  contingent  remainder,  which 
never,  in  fact,  vests  in  the  remainderman  during  his  life,  should 
yet  be  transmissible  to  his  representatives.  But  that  there  are 
such  contingent  remainders  is  well  settled.  There  are  several 
kinds  of  contingent  remainders  classified  by  the  character  of  the 
contingency  upon  which  they  are  based.  Mr.  Fearne  divides 
them  into  four  classes.  It  is  not  necessary,  however,  to  discuss 
all  of  these.  It  is  suflScient  for  our  present  purpose  to  say  that 
where  the  existence  of  the  remainderman  himself  at  the  time  of 
the  event  upon  which  the  remainder  is  to  take  effect,  does  Dot 
constitute  the  contingency,  then  the  remainder  is  transmissible. 
A  testator  may  make  it  one  of  the  conditions  of  the  limitation 
that  the  remainderman  shall  survive  the  first  taker;  but  where 
he  fails  to  do  this,  and  places  the  remainder  upon  some  other 
event  or  contingency,  wholly  disconnected  from  the  survivorship 
of  the  remainderman,  the  fact  of  his  non-survivorship  will  not 
defeat  the  remainder,  for  the  obvious  reason  that  the  testator  has 
not  so  declared  and  directed" — citing  McMeekin  v.  Brummei, 
2  Hill  Ch,,  642;  Pritchett  v.  Cannon,  10  Bich.  Eq,,  394;  and 
Fearne  on  Remainders,  569,  560.  Now,  in  the  case  under  con- 
sideration the  testator  has,  as  we  have  seen,  made  it  ^^one  of  the 
conditions  of  the  limitation  that  the  remainderman  shall  survive 
the  first  taker,'*  and  therefore  the  remainders  are  not  only  con- 
tingent, but  they  are  of  such  a  class  of  contingent  remainders  as 
are  not  transmissible. 

It  only  remains  for  us  to  consider  some  of  the  oases  mainly 
relied  on  by  counsel  as  being  opposed  to  the  views  which  we  have 
adopted,  for  the  purpose  of  showing  that  they  do  not  apply  to  the 
case  now  under  consideration.  In  Drayton  v.  Drayton  (1  Z>«- 
Saus.,  324),  there  were  two  provisions  in  the  will  of  testator  for 
his  youngest  son,  John.  By  the  first  the  limitation  over  was 
expressed  substantially  as  follows :  that  in  case  of  the  death  of 
John  under  age  and  without  issue,  the  property  should  be  sold 
and  the  money  equally  divided  among  "his  four  surviving  sons, 
William  Henry,  Charles,  Glen,  and  Thomas,  or  the  survivors  of 
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them  ;**  and  in  the  other  the  provision  was  that  in  the  event  men- 
tioned the  property  ^'should  be  divided  equally  among  his  sur- 
viving brothers."  Upon  the  death  of  John  under  age  and  with- 
out issue  the  question  was,  whether  the  children  of  William  Hen- 
ry, who  had  survived  the  testator,  but  had  died  before  John, 
should  be  let  in,  and  the  court  held  that  they  should,  mainly 
upon  the  ground  that  those  who  were  to  take  in  remainder  were, 
in  the  first  instancer  designated  by  name. 

We  adopt  the  comments  made  upon  this  case  by  Nott,  J.,  in 
Swinton  v.  LegarS^  2  McCord,  444:  "The  principal  ground  of 
decision  was,  because  the  legacy  was  given  to  the  four  surviving 
sons  by  name ;  and  although  in  the  last  bequest  the  testator  made 
use  of  the  words  surviving  brothers,  without  naming  them,  yet 
as  the  intention  appeared  to  be  the  same,  the  court  gave  it  the 
same  construction,  intimating  thereby  that  if  both  clauses  had 
mentioned  the  surviving  brothers,  without  any  specification  of 
their  names,  the  construction  would  have  been  otherwise."  It 
is  true  that  Harper,  Ch.,  in  his  Circuit  decree  in  Anderson  v. 
Smoot  (Speer  Eq.^  312),  seemed  disposed  to  give  more  force  to 
the  case  of  Drayton  v.  Drayton  than  is  attributed  to  it  in  Swin- 
ton V.  LegarSy  but  it  will  be  observed  that  the  Court  of  Appeals 
did  not  adopt  Chancellor  Harper's  view  and  rested  their  decision 
upon  another  ground.  It  seems  to  us,  therefore,  that  there  is  a 
wide  difference  betweeu  the  case  of  Drayton  v.  Drayton  and  this 
case. 

The  case  of  Bankhead  v.  Carlisle  (1  Bill^  357)  differs  mate- 
rially from  the  case  under  consideration,  for  there  the  limitation 
over  after  the  death  of  the  life-tenant  was  that  the  property 
should  "be  equally  divided  amongst  my  children  as  above  named." 
There  was  no  limitation  over  to  survivors,  and  more  than  that, 
the  remainderman  who  survived  the  testator  but  predeceased  the 
life- tenant  was  designated  by  name^  and  his  representatives  were, 
of  course,  entitled  to  share  in  the  division  which  was  to  be  made 
on  the  death  of  the  life- tenant.  So,  too,  in  the  case  of  Bntton  v. 
Johnson  (2  Hill  Ch,y  430),  the  limitation  over  was  not  to  survi- 
vors or  surviving  children,  but  to  "my  children  and  or  their  heirs," 
a  rather  awkward  expression,  which  the  court  construed  to  mean 
to  the  testator's  children  and  the  heirs  of  any  deceased  child. 
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So  also  in  Bentley  v.  Long  (1  Strob.  Eq.^  43),  the  limitation  over 
after  the  death  of  the  widow  was  to  "our  children" — not  to  sur- 
viving children — and  it  was  held  that  each  child  living  at  the 
time  of  the  death  of  the  testator  took  a  vested  transmissible  inter- 
est. In  McCreary  v.  Bum%  (17  S.  C,  45),  the  limitation  over, 
though  not  very  clearly  expressed,  was  construed  practically  to 
amount  to  the  same  thing  as  in  the  preceding  case,  and  the  same 
result  followed.  But  it  is  sufficient  for  our  purpose  to  call  atten- 
tion to  the  fact  that  there  was  no  limitation  to  survivors. 

We  are  unable,  therefore,  to  see  that  these,  or  any  of  the  other 
cases  cited,  are  in  conflict  with  the  views  which  we  have  adopted. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  such  further  proceedings  as  may  be  necessary  to  carrj 
out  the  views  herein  announced 


STALLINGS  v.  BARRETT. 


1.  It  19  within  the  discretion  of  the  Circuit  Judge  to  permit  an  amend- 
ment of  the  complaint,  afler  demurrer  thereto,  without  costs;  and  the 
exerciHC  of  this  discretion  will  not,  as  a  rule,  be  disturbed. 

2.  A  complaint  by  an  adult  ward  and  three  minor  wards  for  an  acooont- 
ing  by  the  defendant,  who  had  been  appointed  guardian  of  the  undi- 
vided estate  of  the  four  plaintiffs  and  had  given  his  single  bond  as 
such,  is  not  a  misjoinder  of  causes  of  action. 

3.  A  ward,  afler  attaining  his  majority,  may  maintain  an  action  for  ac- 
count in  the  courts  of  this  State  against  his  guardian  resident  here, 
but  appointed  in  another  State.  And  (per  McGowan,  A.  J.)  so  may 
infant  wards. 

4.  It  does  not  seem  to  be  necessary  to  allege  in  a  complaint  that  the  plain- 
tiff is  of  age,  notwithstanding  the  allegation  that  he  was  under  a^ 
nine  years  before. 

5.  A  demurrer  does  not  lie  for  excess  of  parties. 

Before  Hudson,  J.,  Spartanburg,  July,  1886. 

To  the  statement  of  the  case  as  made  in  the  opinion  of  this 
court,  it  may  be  added  that  the  ground  upon  whidi  the  Circuit 
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Judge  sustained  the  first  ground  of  demurrer,  as  appears  from 
argument  of  counsel,  was  that  the  complaint  did  not  allege  the 
court  or  officer  by  whom  the  guardian  ad  litem  of  the  infant  plain- 
tiffs was  appointed,  nor  the  time  when. 

Mr.  J.  S.  R.  ThomsoUy  for  appellant. 

Messrs.  A.  B.  Calvert  and  Carlisle  ^  Hydrick^  contra. 

April  20,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  The  defendant,  Charles  P.  Barrett, 
on  March  5,  1875,  was  duly  appointed  by  the  ordinary  of  Mor- 
gan County,  Georgia,  guardian  of  Lucius  M.,  Bartow  J.,  Thomas 
J.,  and  Fannie  M.  Stallings,  and  entered  into  bond  in  the  sum 
of  $5,000  for  the  faithful  performance  of  his  duties  as  such  guard- 
ian. As  guardian  he  received  ^00  in  money,  and  some  lumber, 
which  he  converted  into  money,  but  he  never  made  any  returns 
as  required  by  law,  or  any  expenditure  for  his  said  wards,  or  in 
any  way  accounted  for  the  estate  of  the  wards  in  his  hands.  Soon 
after  his  appointment  (in  1876)  the  said  guardian  left  the  State 
of  Georgia,  and  for  four  years  his  residence  or  whereabouts  was 
unknown  to  his  wards,  the  plaintiffs.  But  about  the  year  1880, 
they  were  informed  that  he  was  living  in  Spartanburg  County, 
of  this  State,  and  they  there  instituted  these  proceedings  against 
him  for  an  account — Lucius  M.  Stallings  for  himself,  and  his 
brothers  and  sister  by  guardian  ad  litem — praying,  among  other 
things,  for  account,  general  relief,  and  that  the  defendant  might 
be  relieved  from  his  trust  as  guardian. 

The  defendant  demurred,  and  assigned  for  causes  that  it  ap- 
peared upon  the  face  of  the  complaint :  L  That  the  plaintiffs 
have  no  legal  capacity  to  sue.  II.  That  several  causes  of  action 
have  been  improperly  united,  in  that  the  alleged  sums  due  to 
each  of  the  alleged  wards  are  joined  in  one  and  the  same  action ; 
and  further,  in  combining  in  said  action  an  action  for  discovery, 
and  an  action  for  accounting,  an  action  on  a  penal  bond,  and  an 
action  to  remove  defendant  from  his  office  of  guardian.  III.  That 
the  court  has  no  jurisdiction  of  the  subject  of  the  action.  IV. 
That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 
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The  Circuit  Judge  sustained  the  first  ground,  that  it  did  not 
appear  upon  the  face  of  the  complaint  that  the  plaintifls  ha?e 
legal  capacity  to  sue,  giving  thorn,  however,  leave  to  amend  the 
complaint  in  that  respect;  but  he  overruled  the  other  three 
grounds  of  demurrer.  And  the  defendant  appeals  to  this  court 
upon  exceptions  substantially  charging  error  as  to  each  of  the 
grounds  of  demurrer. 

We  do  not  see  clearly  the  ground  upon  which  it  was  held  that 
the  complaint  did  not  show  in  the  plaintiffs  legal  capacity  to  sue. 
The  complaint  did  not  expressly  state  the  fact  that  one  of  the  plain- 
tiffs had  attained  his  majority,  but  that  was  pretty  clearly  indi- 
cated by  the  fact  that  three  of  them  sued  by  guardian,  and  one, 
Lucius  M.,  for  himself.  But  as  the  plaintiffs  did  not  appeal,  it  is 
unnecessary  to  say  anything  upon  that  subject.  The  defendant, 
however,  did  appeal  from  so  much  of  the  order  sustaining  the 
demurrer  on  the  point  of  want  of  capacity  to  sue,  as  gave  the 
plaintiffs  leave  to  amend*  without  costs.  The  court  may  amend 
any  pleading  by  inserting  other  allegations  not  changing  substan- 
tially the  claim  or  defence,  **on  such  terms  as  may  be  just;*'  and 
the  exercise  of  this  discretion  given  to  the  Circuit  Judge,  will 
not,  as  a  rule,  be  disturbed.  Code,  section  194 ;  Trumbo  v.  Jm- 
lei/,  18  S.  a,  305;   Chichester  ^  Co,  v.  ITastie,  9  /d.,  330. 

As  to  the  alleged  misjoinder  of  several  causes  of  action.  We 
do  not  understand  that  there  was  in  the  complaint  a  cause  of 
action  on  the  guardianship  bond,  or  for  "discovery"  as  such,  or 
to  have  the  defendant  removed  from  his  office  of  guardian.  The 
matter  of  removal  was  indeed  closely  connected  with  the  subject  of 
the  account — not  "distinct  from  or  independent  of*'  the  main  pur- 
pose. But  if  so,  it  was  no  part  of  the  complaint  proper  or  a  separ- 
ate cause  of  action,  but  only  one  of  the  forms  of  the  relief  prayed. 
It  is  true,  there  were  several  plaintiffs  united  in  the  action,  but 
their  interests  were  not  several,  their  little  patrimony  was  still 
undivided ;  hence  there  had  been  only  one  appointment  of  guard- 
ian and  one  bond  given.  The  proceeding  was  in  equity,  which 
delights  to  do  full  justice,  and  to  that  end  to  have  all  the  parties  in 
interest  before  the  court.  The  complaint  was  against  one  person 
for  a  single  wrong,  for  an  account  pure  and  simple  for  the  money 
received,  and,  as  we  think,  really  stated  but  one  cause  of  action. 
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"All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs, 
except  as  otherwise  provided  in  this  title.**  Code^  §  138;  Pom. 
Jiem.y  §§  248,  257.  Such  was  the  equity  practice  in  this  State 
as  to  "multifariousness**  before  the  adoption  of  the  code.  More 
than  one  ward  joined  in  filing  the  bill  in  Moore  v.  Hood,  9  Mich. 
JEq.,  318;  and  in  Allen  v.  Gaillard,  1  S.  C,  279. 

As  to  the  jurisdiction  of  the  court.  It  surely  cannot  be  that 
a  ward,  as  long  as  he  is  a  minor,  has  no  redress  against  his  guard- 
ian who  receives  the  estate  and  then,  notwithstanding  his  bond, 
neglects  every  duty,  makes  no  proper  expenditures  for  his  ward 
or  returns  as  the  law  directs,  and  finally,  after  removing  to  an- 
other State,  denies  all  responsibility  to  account.  If  this  were  the 
law^,  how  could  a  corrupt  and  wasteful  guardian  ever  be  removed 
during  the  minority  of  the  ward  ?  He  may  have  given  bond, 
with  or  without  sureties,  but  surely  that  cannot  exonerate  him 
from  all  accountability  until  the  ward  attains  his  majority. 

Nor  do  we  think  that  the  jurisdiction  of  the  court  in  this  State 
is  excluded  by  the  fact  that  the  appointment  was  made  and  the 
money  received  in  the  State  of  Georgia.  Without  enlarging  upon 
the  subject,  we  are  content  to  adopt  what  was  said  by  Chancellor 
Wardlaw  in  the  similar  case  of  Moore  v.  ffood,  9  Rich.  Uq.y  322: 
"The  objection  to  the  jurisdiction  of  the  court  lacks  even  plausi- 
bility. The  suit  is  for  account  by  wards  against  their  guardian,  * 
*  *  and  account  is  one  of  the  most  general  heads  of  jurisdiction 
in  this  court  (Chancery),  and  most  commonly  exercised,  as  in  the 
present  instance,  in  suits  by  beneficiaries  against  trustees.  It  is 
immaterial  that  the  trustee  here  was  invested  with  his  powers 
and  duties  by  a  foreign  tribunal,  for  surely  his  fiduciary  relation 
is  not  terminated  by  removal  of  himself  and  the  trust  funds  be- 
yond the  limits  of  the  State  in  which  he  was  appointed.  It  would 
disgrace  the  courts  of  any  civilized  country  to  afford  immunity 
to  a  trustee  who  fled  to  their  jurisdiction  that  he  might  embezzle 
the  funds  committed  to  his  trust.  This  suit  is  not  on  the  bond 
of  defendant  as  the  git,  such  as  an  action  of  debt,  which  can  be 
prosecuted  only  in  the  Court  of  Common  Pleas — it  is  a  bill  for 
account,  in  which  the  bond  is  used  merely  as  collateral  evidence 
of  the  defendant*s  liability/*  &c. 
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The  jadgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Mr.  Justice  McIver.  It  does  not  seem  to  me  that  the  com- 
plaint is  amenable  to  the  objection  that  several  causes  of  action 
are  improperly  united.  Certainly  the  plaintiff,  Lucius  M.  Stal- 
lings, who  sues  in  his  own  right,  has  the  right  to  demand  from  the 
defendant  an  accounting  as  his  guardian,  although  the  appoint- 
ment was  made  in  Georgia.  Moore  v.  Hood,  9  Rich.  Eq.  The  point 
urged  ii^  the  argument  that  as  the  complaint  bears  on  the  face  of 
it  the  evidence  that  Lucius  was  a  minor  at  one  time,  he  mast, 
in  the  absence  of  any  allegation  to  the  contrary,  be  presumed  still 
to  be  a  minor,  cannot  be  sustained.  Every  plaintiff  must  neces- 
sarily for  21  years  of  his  life  have  been  a  minor,  and  yet  it  was 
never  supposed  to  be  necessary  to  allege  that  a  plaintiff  has  at- 
tained the  age  of  twenty-one  years,  because  it  is  known  that  at  a 
previous  period  of  his  life  he  was  a  minor,  and  must,  therefore, 
in  the  absence  of  any  allegation  to  the  contrary,  be  presumed 
still  to  be  a  minor.  It  does  not  appear  to  me,  therefore,  that 
because  the  plaintiff,  Lucius,  was  a  minor  in  1875,  he  must  be 
presumed  to  continue  in  that  condition  when  this  action  was  com- 
menced in  November,  1884,  nine  years  afterwards.  But,  in  any 
event,  we  presume  that  if  there  ever  was  any  force  in  this  objec- 
tion, it  was  removed  by  the  amendment  authorized  by  Judge  Hud- 
son when  he  sustained  the  first  ground  of  demurrer. 

The  fact  that  his  brothers  and  sister  are  united  with  Lucius  as 
plaintiffs,  in  demanding  this  account,  does  not  show  a  misjoinder 
of  causes  of  action.  There  can  be  no  doubt  that  several  distribu- 
tees, even  though  they  may  be  entitled  to  unequal  portions  of  the 
estate,  may  unite  in  demanding  an  account,  in  which  they  are  all 
interested,  from  the  administrator,  and  that  such  is  the  proper 
practice,  rather  than  that  each  distributee  should,  in  a  separate 
action,  demand  from  the  administrator  an  account  and  payment 
to  him  of  his  share  of  the  balance  found  due  by  the  administrator 
upon  such  accounting.     See  Tucker  v.  Tticker,  13  S.  C7.,  318. 

It  may  be  that  the  infant  plaintiffs  have  no  right  to  demand 
such  accounting  from  the  guardian  until  after  he  has  been  re- 
moved, and  another  appointed  in  his  place,  and  it  may  be  that 
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the  court  in  this  State  would  have  no  jurisdiction  to  remove  a 
guardian  appointed  in  another  State ;  but  these  are  questions 
which  cannot  arise  under  the  demurrer,  and  upon  which  I  do  not 
propose  to  express  any  opinion.  If  the  complaint  states  a  cause 
of  action  in  favor  of  any  one  of  the  plaintiffs  against  the  defend- 
ant, of  which  the  court  here  has  jurisdiction,  as  I  think  it  unques- 
tionably does,  then  the  demurrer  cannot  be  sustained.  It  will 
be  observed  that  defect  of  parties  is  not  one  of  the  grounds  of 
demurrer;  and  if  it  was,  such  ground  could  not  be  sustained.  For 
even  assuming  that  the  minor  plaintiffs  could  not  maintain  the 
action,  but  that  Lucius  could,  that  would  present  a  case  of  excesBj 
not  of  defect^  of  parties,  which  is  no  ground  of  demurrer. 

So,  too,  if  it  be  assumed  that  the  court  here  has  no  jurisdiction 
to  remove  a  guardian  appointed  in  Georgia,  yet  if  the  court  has 
jurisdiction  for  any  purpose,  as  I  think  it  unquestionably  has,  so 
far  as  the  claim  of  Lucius  for  an  accounting  is  concerned,  under 
the  case  of  Moore  v.  Hood,  supra^  then  the  demurrer  could  not 
be  sustained.  If,  on  the  other  hand,  it  be  assumed  that  the  minor 
plaintiffs,  as  well  as  Lucius,  have  a  right  to  demand  an  account- 
ing from  the  guardian  in  the  court  here,  I  see  no  more  reason 
why  they  may  not  all  join  in  an  action  for  such  account  than  that 
several  distributees  may  not  join  in  an  action  against  an  adminis- 
trator for  account.  It  appears  that  the  guardian  was  appointed 
at  the  same  time  for  all  the  plaintiffs,  gave  but  one  bond,  and 
received  the  estate  of  the  wards  in  an  undivided  form,  and  as  the 
allegation  in  the  complaint  is  that  nothing  has  been  paid  to  either 
one  of  the  wards,  which,  under  the  demurrer,  must  be  taken  as 
true,  they  all  have  the  same  interest  in  the  accounting  demanded, 
and  I  do  not  see  why  they  may  not  all  join  in  one  action.  I  con- 
cur, therefore,  in  the  result. 

Mr.  Chief  Justice  Simpson  also  concurred  in  the  result  on 
the  same  grounds. 

Judgment  affirmed. 
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HINES  v.  JARRETT. 

1.  Where  the  complaint  alleges  injuries  done  to  the  lands  of  plaintiff  by 
a  dam  erecteil  by  the  two  defendants,  and  afterwards  continued  by  one 
of  the  defendants  to  whom  the  other  had  conveyed  his  interest,  two 
causes  of  action  for  separate  injuries  are  improperly  united  in  the  same 
complaint.  In  such  case,  the  complaint  should  have  been  dismissed, 
or  the  plaintiff  required  to  elect  between  the  actions.  Mr.  Jcstici 
McGoH'AX  dissenting. 

2.  In  appeals  involving  the  correctness  of  the  judge's  charge  to  the  jury 
in  a  law  case,  it  is  unnecessary  to  bring  before  this  court  all  the  testi- 
mony as  it  was  taken  at  the  trial.  It  is  sufficient  to  present  only  such 
fact«  as  bear  upon  the  rulings  and  charges  of  the  trial  judge. 

3.  A  parol  encouragement  to  defendant  to  establish  a  mill  for  the  public 
convenience,  given  by  plaintiff  and  others,  does  not  constitute  a  license 
to  flow  lands  of  plaintiff  higher  up  the  stream  on  which  the  mill  and 
dam  are  erected. 

4.  The  Circuit  Judge  did  not  err  in  charging  the  jury  in  this  case,  that 
"a  natural  flow  of  sand  is  just  as  much  a  legitimate  flow  as  a  flow  of 
water ;  and  if  the  sand  just  came  down  in  the  natural  way,  and  would 
have  passed  off  but  for  the  erection  of  this  dam,  and  the  stoppa^  of 
the  water  caused  the  stoppage  of  the  sand,  and  that  caused  injury  to 
the  plaintiff,  he  would  have  a  right  of  action." 

5.  Where  the  accumulation  of  sand  in  a  stream,  to  the  injury  of  an  upper 
riparian  owner,  is  caused  by  a  mill  dam  erected  lower  down  on  the 
same  stream,  the  owner  of  the  dam  is  not  relieved  from  responsibility, 
even  if  this  accumulation  results  in  part  from  hill-side  clearings  of 
such  upper  riparian  owner. 

Before  Kershaw,  J.,  Spartanburg,  March,  1886. 

This  action  was  comraenced  on  May  22,  1885,  by  W.  J.  Hines, 
plaintiff.     The  complaint  alleged : 

1.  That  plaintiff  is,  and  at  the  times  hereinafter  mentioned 
was,  the  owner  in  fee  of  certain  lands  in  the  county  and  State 
aforesaid,  to  wit,  two  hundred  acres  (200),  more  or  less,  situated 
on  the  waters  of  Buck  Creek,  bounded  by  lands  of  William  T. 
Thome,  Mary  Hines,  Elizabeth  Hicks,  and  others,  together  with 
the  dwelling  house  thereon. 

2.  That  on  the  day  of  ,  1875,  the  defendants, 
Cleveland  C.  Jarrett  and  John  M.  Ezell,  wrongfully  raised  a  dam 
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upon  their  freehold,  in  the  vicinity  and  below  the  plaintiff's  land, 
^Thereby  the  water  was  flowed  thereon,  and  the  lands  of  the  plain- 
tiff greatly  damaged,  the  bottom  or  meadow  land  made  spongy, 
rotten,  and  good  for  nothing ;  the  spring  near  the  dwelling  house 
rendered  unfit  for  use,  to  the  nuisance  of  plaintiff's  said  freehold, 
and  to  the  damage  of  the  plaintiff  one  thousand  dollars. 

3.  That  on  the  day  of  ,  1880,  the  defendant,  John 
M.  Ezell,  conveyed  to  Cleveland  C.  Jarfett,  one  of  the  defendants, 
his  interest  in  the  said  dam,  and  in  the  land  on  which  the  dam 
was  erected. 

4.  That  on  the  day  of  ,  1884,  the  defendant, 
Cleveland  C.  Jarrett,  conveyed  said  freehold,  upon  which  the  dam 
was  erected,  to  Frank  A.  Johnston  and  Jerry  M.  O'Sullivan,  who, 
from  that  time,  ever  since  have  been  in  possession  of  said  freehold 
and  dam,  and  wrongfully  maintain  said  nuisance,  although,  be- 
fore the  commencement  of  this  action,  they  were,  by  the  plaintiff, 
requested  to  remove  and  abate  the  same. 

Wherefore  the  plaintiff  demands  judgment : 

1.  That  the  said  nuisance  be  removed. 

2.  That  the  plaintiff  recover  of  the  defendants  one  thousand 
dollars  damages  caused  thereby,  and  costs  of  this  action. 

Hines,  the  plaintiff,  was  an  owner  of  lands  on  the  creek  above 
the  dam,  and,  after  several  times  complaining  without  effect  to 
the  parties,  he  brought  this  action,  alleging  that  the  defendants 
maintained  the  dam,  ^'whereby  the  wat^r  was  flowed  on  his  lands, 
which  were  greatly  damaged,  the  bottom  or  meadow  lands  made 
spongy,  rotten,  and  good  for  nothing,  and  the  spring  near  the 
dwelling  house  rendered  unfit  for  use,  to  the  nuisance  of  plain- 
tiff's freehold,"  and  praying  for  one  thousand  dollars  damage, 
and  that  said  nuisance  be  removed.  The  defendants,  Johnston  and 
O'SuUivan,  after  the  suit  was  brought,  requested  to  be  relieved  of 
their  purchase,  and,  that  being  refused,  they  abandoned  the  prem- 
ises, and  the  action  as  to  them  was  discontinued.  But  Jarrett 
and  Ezell  resisted,  pleading  that,  before  the  dam  was  built,  the 
neighbors,  including  the  plaintiff,  encouraged  the  work ;  that  no 
damage  was  done  to  the  plaintiff;  and  that  several  causes  of  action 
were  improperly  joined,  in  this  that  a  joint  tort  is  alleged  against 
Jarrett  and  Ezell,  and  a  separate  tort  against  Jarrett  alone.     On 
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this  latter  point,  a  motion  was  made  to  dismiss  the  complaint,  or 
to  divide  the  actions.  The  Circuit  Judge  refused  the  motion,  and 
ordercld  the  case  to  the  jury.  The  jury  found  for  the  plaintiff 
^'$100  damages,  Ezell  and  Jarrett  to  pay  the  amount.*'  The 
defendants  appealed  upon  exceptions,  alleging  error  in  the  follow- 
ing particulars : 

1.  In  refusing  the  motion  to  dismiss  the  complaint. 

2.  In  refusing  to  split  the  action,  or  at  least  to  have  the  issues 
affecting  the  defendants  separately  tried  separately. 

3.  In  refusing  to  charge  that  if  land  owners  above  cleared  out 
and  cultivated  their  lands,  whereby  land  was  washed  down  into 
the  creek  and  accumulated  at  the  head  of  the  pond,  and  thereby 
injured  plaintiff's  lands,  that  defendants  were  not  responsible  for 
such  injury,  although  such  accumulations  would  not  have  occurred 
in  the  absence  of  the  dam. 

4.  In  charging  that  ^4t  is  not  enough  to  show  that  the  plaintiff 
consented  to  the  construction  of  the  dam,  unless  he  could  have 
known,  or  reasonably  foreseen,  that  his  land  would  be  injured  by 
the  dam  in  the  manner  complained  of.  The  law  presumes  that 
when  a  party  assents  to  the  doing  of  an  act,  he  only  assents  to  its 
being  done  so  as  not  to  injure  him." 

5.  In  charging  that  ^Hhe  utmost  effect  that  a  parol  license  to 
flow  land  has  is  to  protect  the  person  acting  by  authority  of  it 
against  an  action  for  damages  until  it  is  revoked  by  the  licensor, 
and  the  license  is  revokable  at  the  pleasure  of  the  licensor,  and 
will  not  be  a  defence  for  an  act  done  after  it  is  revoked." 

6.  In  charging  that  *'if  the  stoppage  of  the  water  by  the  erec- 
tion of  the  dam  caused  the  stopping  of  the  natural  flow  of  sand  in 
this  stream,  and  the  injury  resulted  to  the  plaintiff  in  consequence 
of  those  two  stoppages  of  the  natural  flow  of  the  water  and  of  the 
sand  through  the  stream  and  through  the  land  of  the  plaintiff, 
then  the  plaintiff  would  be  entitled  to  recover  just  as  much  as  if 
it  was  the  direct  result,  without  any  intermediate  agency,  of  the 
stoppage  of  the  water,  just  as  much  as  if  the  dam  had  thrown  the 
water  over  the  land  of  the  plaintiff  in  the  first  instance." 

7.  In  charging  that  a  natural  flow  of  sand  is  just  as  much  a 
legitimate  flow  as  a  flow  of  water,  and  if  the  sand  just  came  down 
in  the  natural  way  and  would  have  passed  off  but  for  the  erection 
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of  this  dam,  and  the  stoppage  of  the  water  caused  the  stoppage  of 
the  sandy  and  that  caused  injury  to  the  plaintiff,  he  would  have  a 
right  of  action. 

8.  In  charging  that  when  the  defendants  erected  their  dam, 
they  ought  to  have  provided  against  any  damages  resulting  from 
the  stoppage  of  the  ordinary  flow  of  sand  down  the  creek  bed  of 
the  creek. 

9.  In  charging  that  if  the  stoppage  of  the  water  stopped  the 
sand,  and  the  sand  was  just  nothing  more  than  the  natural  flow 
of  sand  down  the  creek  caused  by  the  natural  and  proper  use  of 
the  soil  above,  the  usual  and  customary  use  of  it,  then  if  that 
injured  the  plaintiff,  the  defendants  are  just  as  much  liable  as  if 
it  had  been  a  direct  and  immediate  result  of  the  stoppage  of  the 
water. 

Mr»  J.  S.  R.  Thomsofif  for  appellant. 
Mr.  J.  W.  Carlislcy  contra. 

April  20,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Cuief  Justice  Simpson.  In  this  action  the  plaintiff 
sought  to  recover  damages  for  an  injury  alleged  to  have  been  sus- 
tained by  him  in  consequence  of  a  dam  erected  by  the  defendants, 
Jarrett  and  Ezell,  across  Buck  Creek,  in  Spartanburg  County. 
The  dam  was  erected  in  1875,  and  was  on  the  land  of  the  said 
defendants,  Jarrett  and  Ezell.  It  was  built  to  afford  water  power 
for  a  cotton  gin  and  mill,  the  neighbors  all  encouraging  its  erec- 
tion. The  water,  originally,  was  not  backed  in  the  channel  of 
the  stream  above  the  line  of  these  defendants.  In  1880  Ezell 
sold  and  conveyed  to  his  co-tenant,  Jarrett.  In  1884  Jarrett 
conveyed  to  the  two  other  defendants,  Johnston  and  O'SuUivan, 
who  were  in  possession  until  May,  1885,  when  this  action  below 
was  brought  against  all  of  these  defendants,  Ezell,  Jarrett,  John- 
ston, and  0*Sullivan,  the  plaintiff  alleging  injury  to  his  lands 
above  the  line  of  the  defendants,  &c.  The  defendants,  Johnston 
and  0*Sullivan,  after  action  brought,  requested  to  be  relieved  of 
their  purchase,  which  being  refused,  they  abandoned  the  premises, 
whereupon  the  action  was  discontinued  as  to  them,  but  it  still 
proceeded  as  to  the  other  two,  Ezell  and  Jarrett. 
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At  the  trial,  among  other  defences  set  up,  these  defendants 
plead  misjoinder,  in  that  a  joint  tort  was  alleged  against  them 
both,  and  a  separate  tort  was  alleged  against  Jarrett  alone,  and 
upon  this  ground  they  made  a  motion  that  the  complaint  be  dis- 
missed, or  that  the  plaintiff  be  required  to  divide  the  action.  This 
motion  was  refused,  and  the  case  ordered  to  the  jury,  the  trial 
resulting  in  a  verdict  of  9100  for  the  plaintiff,  *'£zell  and  Jarrett 
to  pay  said  amount.*' 

The  material  exception  in  the  case,  and  the  one  which  involves 
the  only  question  upon  which  the  court  has  differed,  is  exception 
2,  which  raises  the  point  that  his  honor  erred  in  refiising  the 
motion  as  to  the  misjoinder.  Was  there  a  misjoinder  of  actions? 
There  is  no  doubt  that  in  torts  committed  by  two  or  more  persons, 
the  parties  committing  the  tort  may  be  held  responsible  either 
jointly  or  severally,  and  the  injured  party  may  sustain  an  action 
against  all,  any  number,  or  any  one  of  the  tortfeauors^  as  he  may 
deem  best,  the  only  limitation  being  that  he  can  have  but  one 
satisfaction  or  redress,  satisfaction  by  one  or  more  being  satis&c- 
tion  for  all.  Pomeroy  Rem.,  section  281.  But  we  know  of  no 
rule  of  law  or  practice  which  allows  two  separate  injuries,  one 
committed  by  one  party  and  the  other  by  another  party,  to  be 
joined  in  the  same  action  ;  in  other  words,  for  two  persons  com- 
mitting separate  injuries  to  be  sued  together  in  one  action,  as  if 
the  injury  was  a  joint  injury,  and  therefore  authorising  a  joint 
action. 

It  is  hardly  necessary  to  refer  to  authority  for  an  elementary 
principle  like  this.  An  injury  inflicted  by  one  upon  another  gives 
rise  to  a  cause  of  action  to  the  party  injured,  and  against  the 
party  committing  the  injury,  but  as  to  one  having  no  connection 
with  this  injury,  there  is  no  possible  ground  upon  which  he  can 
be  embraced  in  the  tort;  and  even  though  he  may  have  com- 
mitted a  separate  injury  of  the  same  character  and  upon  the  same 
party,  yet  it,  being  distinct  and  separate,  must  be  the  subject  of 
a  separate  and  distinct  investigation,  and  redress,  if  any.  Any 
other  course  would  not  only  lead  to  confusion  and  complications 
in  the  trial  of  causes,  but  would  frequently  subject  parties  to 
responsibility  for  the  acts  of  others  with  which  they  really  had 
had  no  connection. 
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Now,  does  this  case,  as  to  the  motion  made  below  and  refused 
by  his  honor,  fall  under  the  principle  first  above  mentioned  or 
the  second  ?  In  other  words,  was  the  cause  of  action  here  a  joint 
trespass  solely,  authorizing  all  or  any  of  the  parties  to  be  sued, 
or  was  there  an  attempt  to  combine  a  joint  cause  of  action  against 
Ezell  and  Jarrett,  with  a  separate  cause  of  action  against  Jarrett? 
If  the  former,  then  his  honor  was  correct  in  his  ruling.  If,  how- 
ever, the  latter,  then  he  was  in  error,  as  he  allowed  two  separate 
causes  of  action  against  two  separate  parties  to  proceed  together, 
resulting  in  a  verdict  against  both,  without  any  means  of  knowing 
whether  the  jury  found  the  damages  from  the  injury  inflicted  by 
the  one,  or  from  that  inflicted  by  both. 

From  the  history  of  the  case  given  above,  it  appears  that  orig- 
inally, to  wit,  in  1875,  Ezell  and  Jarrett  were  co-tenants  of  the 
premises,  and  while  thus  having  a  joint  interest  in  the  land,  they 
erected  together  the  dam  in  question,  and  to  that  extent  they 
were  jointly  and  severally  liable  for  any  illegal  injury  they  may 
have  inflicted  upon  the  plaintiff,  and  to  that  extent  the  action  was 
properly  brought  against  thetn  jointly.  But  in  1880  Ezell  sold 
out  to  Jarrett,  and  Jarrett  held  possession  singly  until  1884,  when 
he  sold  to  Johnston  and  0*Sullivan,  and  there  is  a  count  against 
Jarrett  singly  in  the  complaint.  This  must  have  been  for  an 
injury  accruing  between  1880  and  1884,  with  which  Ezell  had 
no  connection.  Thus  there  were  really  two  actions,  against  sepa- 
rate parties  for  separate  injuries,  embraced  in  the  same  complaint, 
to  wit,  an  action  against  Ezell  and  Jarrett  for  the  alleged  injury 
between  1875  and  1880,  while  they  were  joint  tenants,  and  an 
action  against  Jarrett  for  the  injury  between  1880  and  1884, 
when  he  alone  owned  the  premises — the  dam  and  the  mill,  &c. 
We  think  his  honor  should  either  have  dismissed  the  complaint 
or  have  required  the  plaintiff  to  elect  between  the  actions. 

As  to  the  other  points,  we  concur  with  the  views  expressed  in 
the  separate  opinion  of  Mr.  Justice  McGowan,  herewith  filed. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed  on  the  ground  herein,  and  that  the  case  be 
remanded  with  leave  to  plaintiff  to  sever  if  he  is  so  advised. 

Mr.  Justicb  McIver  concurred. 
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Mr.  Justice  McGowan.  [Omitting  his  statement,  which  has 
been  largely  used  in  making  the  statement  of  the  case  as  above 
given.]  It  seems  that  much  testimony  was  given  on  both  sides. 
There  is,  however,  no  agreed  statement  as  to  its  scope  and  bearing 
in  the  case;  but,  instead,  the  whole  testimony  is  printed  as  it  was 
taken  at  the  trial.  This,  we  may  say,  was  unnecessary,  as,  in  a 
law  case,  this  court  is  not  authorixed  to  look  through  it  with  a 
view  to  determine  its  weight  as  applicable  to  the  points  of  the 
case.  Only  such  facts  need  be  embodied  in  ^Hhe  case  settled  or 
agreed  upon"  as  may  be  considered  necessary,  upon  the  argument 
of  the  appeal,  to  test  the  correctness  of  the  rulings  of  law,  with 
which  alone  this  court  can  deal.  That  is  exclusively  the  right  of 
the  Circuit  Judge,  and  we  have  no  doubt  he  exercised  it  on  the 
motion  for  a  new  trial,  which  was  made  and  refused.  After  a  fall 
and  careful  charge,  the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff for  JlOO,  "Ezell  and  Jarrett  to  pay  said  amount."  These 
defendants  appeal  to  this  court  upon  the  exceptions  which  are 
printed  in  the  record.  ■ 

Exception  2  makes  the  point  that  the  judge  erred  in  refusing 
the  motion  as  to  the  alleged  misjoinder  of  several  causes  of  action. 
Was  there  really  more  than  one  cause  of  action  stated  ?  It  is 
certain  that  there  was  but  one  plaintiff,  with  a  single  cause  of 
complaint,  viz.,  that  the  dam  obstructed  the  flow  of  the  water  and 
sand  in  the  channel  of  the  creek,  so  as  to  injure  his  lands.  It  is 
said,  however,  that  this  alleged  wrong  was  done  by  different  per- 
sons— at  one  time  jointly  and  at  another  separately,  which  alone 
created  separate  causes  of  action,  so  different  and  distinct  in  char- 
acter as  to  be  incapable  of  being  joined  in  the  same  action.  After 
Johnston  and  O'SulIivan  went  out  of  the  case,  there  were  but  two 
defendants,  Jarrett  and  Ezell,  who  built  the  dam  together,  and 
were  undoubtedly  both  liable,  and  the  objection  is  reduced  to 
this,  that  although  Jarrett  was  liable  jointly  with  Ezell,  he  could 
not  be  so  charged  in  the  same  action  for  continuing  the  dam  as 
individual  owner  after  he  purchased  the  interest  of  his  co-tenant 

It  must  be  kept  in  mind  that  this  was  an  action  ex  delicto  for 
a  tort^  continuing  in  its  nature,  and  that  in  such  cases  it  is  not 
deemed  necessary  to  make  very  nice  distinctions  between  defen- 
dants as  to  the  quantum  of  wrong  done  by  each,  or  its  precise 
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character  as  to  being  joint  or  several.  Mr.  Pomeroy  states  the 
rule  thus:  "The  general  doctrine  is,  that  the  liability  arising  from 
torts  committed  by  two  or  more  is  joint  and  several  in  its  nature, 
or,  to  be  accurate,  it  resembles  a  joint  and  several  liability.  The 
exceptions  are  few.  *  *  *  In  pursuance  of  the  general  rule,  as 
given  above,  if  the  tort  is  of  such  a  nature  that  it  may  be  com- 
mitted by  two  or  more  persons  in  combination,  the  injured  party 
may  bring  an  action  against  all  the  wrong-doers,  against  any  num- 
ber of  them,  or  against  one  of  them,  or  may  bring  a  separate 
action  against  each  one  or  against  any  part  of  the  whole.  The 
liability  is  much  broader,  therefore,  than  one  which  is  simply 
joint  and  several."     Pom.  Rem.  (2nd  edition),  section  281. 

As  Judge  Piatt  said  in  Lotv  v.  Mumford,  14  Johns.y  426 : 
^'But  in  this  case,  the  action  is  for  a  nuisance  arising  from  an  act 
of  misfeasance,  the  keeping  up  a  mill  dam  on  a  stream  below  the 
plaintiff's  land.  Here  needs  no  averment  that  the  defendants 
owned  the  land  on  which  the  dam  was  kept  up.  The  title  to  that 
land  cannot  come  in  question  in  this  suit,  for  maintaining  such  a 
dam  is  equally  a  nuisance,  and  the  defendants  are  equally  liable 
for  damages,  whether  the  defendants  own  the  land  as  joint  tenants 
with  others,  or  whether  they  are  sole  proprietors,  or  whether  they 
have  any  right  whatever  in  it.  'Keeping  up  the  dam*  implies  a 
positive  act  of  the  defendants — it  is  a  malfeasance,  and  therefore 
the  plaintiff  has  a  right  of  action  against  all  or  any  of  the  parties 
who  keep  up  that  dam,"  &c. 

We  think  there  was  but  one  cause  of  action,  but  if  there  were 
two— one  against  Jarrett  and  Ezell  and  the  other  against  Ezell 
alone — we  do  not  see  why  they  might  not  be  joined.  See  Codej 
section  139.  What  the  damages  should  be,  as  against  one  or  all 
of  the  defendants,  was  for  the  jury,  and  they  have  determined  it. 

Exceptions  4  and  5  relate  to  the  alleged  license,  and  complain 
of  error  in  the  charge,  that  ^'It  is  not  enough  to  show  that  the 
plaintiff  consented  to  the  construction  of  the  dam,  unless  he  could 
have  known  or  reasonably  foreseen  that  his  land  would  be  injured 
by  the  dam  in  the  manner  complained  of.  The  law  presumes  that 
when  a  party  assents  to  the  doing  of  an  act,  he  only  assents  to 
its  being  done  so  as  not  to  injure  him,"  &c. 

No  license  was  necessary  to  build  the  dam,  for  the  defendants 
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erected  it  on  their  own  land ;  and  we  agree  with  the  Circait  Judge, 
that  the  parol  encouragement  to  establish  the  mill  for  the  public 
convenience,  given  by  the  plaintiff  in  common  with  the  other 
neighbors,  was  too  vague  and  undefined  to  constitute  a  license  to 
flow  lands  above  the  dam.  It  does  not  appear  that  anything  spe- 
cial was  said  upon  that  subject,  or  as  to  what  should  be  the  height 
of  the  dam  contemplated,  or  that  any  consideration  whatever  was 
paid  for  the  alleged  license.  The  plaintiff,  in  making  no  objec- 
tion, probably  did  not  foresee  the  results  which  might  follow,  and 
therefore  it  could  not  be  assumed  that  he  not  only  foresaw  that 
his  bottom  lands  and  spring  would  be  injured  by  the  dam,  bat 
that  he  gave  express  license  that  it  should  be  done.  In  Angel  <m 
Water  Courses^  page  68,  it  is  said :  ''Like  all  incorporeal  here- 
ditaments, the  privilege  of  flowing  land  can  be  created  only  by 
deed,  demise,  or  matter  of  record."  See  Couch  v.  Burke^  2  Hill^ 
535,  and  1  Wa$h.  Real  Prop.,  400. 

Exceptions  6,  7,  8,  and  9  substantially  complain  of  the  charge, 
that  ''A  natural  flow  of  sand  is  just  as  much  a  legitimate  flow  as 
a  flow  of  water ;  and  if  the  sand  just  came  down  in  the  natural 
way,  and  would  have  passed  off  but  for  the  erection  of  this  dam, 
and  the  stoppage  of  the  water  caused  the  stoppage  of  the  sand, 
and  that  caused  the  injury  to  the  plaintiff,  he  would  have  a  right 
of  action,**  &c. 

The  rule  as  to  the  rights  of  riparian  proprietors  on  streams  not 
navigable,  is  that  there  may  be,  and  there  must  be,  allowed  of  that 
which  is  common  to  all,  a  reasonable  use.  The  true  test  of  the 
principle  and  the  extent  of  the  use,  is  whether  it  is,  or  is  not, 
injurious  to  the  other  proprietors.  But  in  applying  this  test  there 
is  sometimes  diflBcuIty,  growing  out  of  the  doctrine  that  it  is  not 
remote  and  consequential  injuries,  but  only  those  that  are  natural 
and  proximate,  which  must  be  accounted  for.  As,  for  example, 
if  in  this  case  the  dam  proper  had  backed  the  water  over  the  lands 
of  the  plaintiff,  there  could  have  been  no  doubt  whatever.  That 
there  is  a  remedy  in  such  case,  appears  from  a  multitude  of  authori- 
ties in  the  books.  It  is  said,  however,  that  the  dam  itself  did  not 
back  the  water  above  the  plaintiff's  line;  but  that  another  agent 
was  introduced,  the  sand,  which,  being  obstructed  in  its  flow  by 
the  eddy  water  of  the  pond,  stopped  and  filled  up  the  channel, 
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and  this  process,  controlled  by  natural  laws,  extended  up  the 
creek  and  injured  the  land ;  and,  therefore,  the  damages  must  be 
considered  remote  and  consequential. 

Under  the  circumstances  stated,  we  agree  with  the  Circuit 
Jud^e,  that  it  was  the  plaintiff's  right  to  have  an  unobstructed 
flow  of  the  sand  as  well  as  of  the  water,  and  we  cannot  say  it  was 
error  to  charge  that  the  injury  was,  in  the  sense  of  the  rule, 
natural  and  proximate.  In  the  case  of  ffarrison  v.  Berkley  (1 
Strob.y  525),  the  question  as  to  whether  damages  were  remote  or 
proximate  was  much  discussed,  and,  after  a  review  of  numerous 
authorities,  it  was  held  that  '^where  a  party  by  his  own  injurious 
act  has  brought  into  operation  an  agent  which  concurred  to  pro- 
duce the  consequence,  he  is  no  less  liable  because  it  was  not  im- 
mediate on  his  own  act."  In  the  judgment  rendered  in  the  case, 
the  just  remark  is  made,  that  "every  incident,  when  carefully  ex- 
amined, will  be  found  to  be  the  result  of  combined  causes,  and  to 
be  itself  one  of  various  causes  which  produce  other  events." 

But  it  was  further  contended  that,  inasmuch  as  the  sand  in  the 
creek  was  largely  caused  by  the  land  owners  above  clearing  and 
cultivating  their  lands,  the  defendants  should  not  be  held  respon- 
sible for  injuries  thus  caused,  in  part  at  least,  by  their  own 
acts ;  and  in  support  of  this  view  was  cited  the  case  of  State  v. 
Rankiny  3  S.  (7.,  450.  It  must  be  remembered  that  that  was  an 
indictment  for  a  public  nuisance,  in  keeping  up  a  dam,  which,  as 
alleged,  backed  the  water,  which  caused  deposits  of  sand,  which 
by  sobbing  the  low  grounds  killed  the  timber,  which  in  turn  en- 
gendered malaria,  that  produced  sickness  in  the  neighborhood. 
The  final  injury  complained  of  was  several  distinct  removes  from' 
the  alleged  cause,  and  certainly  was  not  its  ordinary  and  natural 
consequence.  Besides,  in  that  case  it  was  shown  that  some  of  the 
parties  complaining  had,  before  the  sickness,  dug  a  large  ditch 
through  the  bottoms  above  the  head  of  the  pond,  which  probably 
contributed  to  their  unhealthy  condition ;  and  it  was  held  that 
*^one  is  not  guilty  of  a  public  nuisance  unless  the  injurious  conse- 
qnencee  complained  of  are  the  natural,  direct,  and  proximate  cause 
of  his  own  acts.  If  such  consequences  are  caused  by  the  acts  of 
others,  so  operating  upon  his  acts  as  to  produce  the  injurious  con- 
sequences, then  he  is  not  liable."     This  case  is  not  analogous  to 
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that,  either  in  respect  to  the  nature  of  the  action,  the  remoteness 
of  the  injury  complained  of,  or  the  digging  of  the  ditch.  Possibly 
the  cultivation  of  lands  lying  on  small  streams  may  have  some 
effect  in  filling  them  up,  especially  when  the  natural  flow  of  the 
water  is  obstructed,  but  it  seems  to  us  that  such  effect  is  entirely 
too  uncertain  to  change  the  whole  law  upon  the  subject.  If^  as 
argued,  this  view  may  operate  to  discourage  the  use  of  water 
power  on  such  streams,  that  must  be  attributed  to  our  conditioQ 
as  an  agricultural  people. 

Judgment  reversed. 


SIMMS  v.  SOUTH  CAROLINA  RAILWAY  COMPANY. 

1.  Where  the  testimony  for  the  plaintiff,  regarded  as  true,  would  not  au- 
thorize a  verdict  in  his  favor,  a  non-suit  is  proper. 

2.  In  action  a^inst  a  railroad  company  to  recover  damages  for  an  injorj 
caused  by  a  bumper,  proof  of  a  defective  spring  to  the  bumper  vould 
not  prevent  a  non-suit,  where  the  evidence  failed  to  show  any  connec- 
tion  between  such  spring  and  the  injury. 

3.  Under  the  law  {Gtn,  Stat,  J  1471)  a  railroad  company  of  this  State 
may  not  refuse  to  receive  from  a  connecting  road,  and  transport,  a  car 
with  a  bumper  of  an  old  pattern,  not  so  safe  as  improved  bumpers  in 
use  on  its  own  road. 

4.  Nor  does  an  old  style  bumper  constitute  such  a  peculiar  hazard  as  to 
require  the  company  to  notify  its  employees  of  the  danger  incident  to 
its  being  coupled  as  other  bumpers  are. 

5.  When  it  is  apparent  to  the  eye  that  there  is  not  space  enough  for  two 
cars  to  be  coupled  by  a  man  standing  between  them,  the  danger  of 
so  coupling  is  obvious,  and  therefore  the  company  is  not  bound  to  warn 
the  coupler. 

6.  Where  the  plaintiff  fails  to  make  out  a  case  of  negligence,  the  qaestaon 
of  contributory  negligence  does  not  arise. 

Before  Gothran,  J.,  Barnwell,  March,  1886. 

The  opinion  states  the  case. 

Me88r8.  (7.  W.  Croft  and  0.  C.  Jordan^  for  appellant,  eiUd 
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18  S.  C\  270, 282 ;  11  Am.  ^  Eng.  R.  B.  Cos.,  193 ;  22  S.  0., 
93;  25  J(i.,  63. 

Me99r9.  Brawley  ^  Barnwell^  contra,  cited  21  S.  (7.,  468 ; 
45  Mich.,  "212  \  41  Am,  Rep.,  38;  aen.  Stat,  §  1471;  21 
S.  a,  94,  542;  21  Am.  ^  Mng.  B.  B.  Oas.,  633,  637. 

April  20,  1887.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McOowan.  Jennings  A.  Owens,  a  brakeman 
in  the  service  of  the  defendant  company,  was  killed  in  the  line 
of  his  duty,  coupling  cars  at  Langley  on  January  29,  1884,  and 
this  action  is  brought  by  his  administrator,  W.  Gilmore  Simms, 
against  the  company  for  910,000  damages.  The  complaint 
alleges  that  the  defendant  corporation,  unmindful  of  its  duties, 
negligently  placed  in  the  train  of  cars,  to  which  deceased  was 
assigned  to  work,  freight  cars  that  were  not  of  a  safe  and 
approved  make,  nor  provided  with  safe  and  approved  bumpers 
and  couplings ;  and  also  that  they  placed  in  charge  of  the  engine 
pulling  the  train  an  engineer  who  was  careless,  incompetent,  and 
unfit  to  perform  the  duties  of  an  engineer,  &c.  But  there  was 
no  proof  whatever  of  the  latter  allegation,  and  the  only  question 
was  as  to  the  first,  in  regard  to  freight  cars  '^not  being  provided 
with  safe  and  approved  bumpers  and  couplings.'* 

The  cause  was  heard  by  Judge  Cothran  and  a  jury.  It  ap- 
peared that  when  the  deceased  met  his  death  he  was  in  the  act  of 
coupling  to  a  cab  car,  in  rear  of  a  train,  a  Georgia  Railroad  box 
car,  which,  as  it  happened,  had  ''a  bumper'*  of  a  different  pat- 
tern from  those  in  use  on  the  South  Carolina  Railroad,  and  to 
which  the  deceased  was  accustomed,  the  difference  being  that  the 
^^bumper"  on  the  South  Carolina  cars  is  so  made  as  to  allow  suffi- 
cient space  between  the  cars  for  the  coupler  in  the  act  of  coup- 
ling to  stand  on  the  ground ;  while  those  of  the  Georgia  Railroad 
do  not  have  space  enough  between  the  cars  to  allow  the  coupler 
with  safety  to  stand  on  the  ground,  but  he  must  get  on  the 
"bumper"  rail  or  platform  and  couple  from  above. 

The  judge  says :  ^'In  this  ca£e  the  proof  is  that  there  was  a 
car,  with  the  engineer  backing  his  train,  for  the  purpose  of  attach- 
ing a  car,  at  about  the  speed  of  a  man  walking.     There  was  a 
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person  on  top  of  the  backing  train  at  the  time  giving  the  usual 
signals  to  the  engineer.  The  deceased  stood  leaning  with  his 
arm  apon  the  end  of  the  car  that  was  to  be  attached,  waiting  the 
coming  of  the  approaching  train,  and  ready  to  effect  a  coupling. 
On  the  end  of  the  car  upon  which  he  leaned,  as  well  as  upon  the 
end  of  the  approaching  car,  was  an  apron — some  other  name  for 
it,  'bumper-rim*  (called  in  some  of  the  books  'double-deadwoods'). 
When  these  two  cars  were  properly  coupled,  it  was  afterwards 
ascertained,  by  actual  measurement,  that  the  outer  space  between 
the  aprons  or  deadwoods  or  bumper-rims,  was  nine  and  a  half 
inches,  which,  as  segments  of  a  circle,  come  together,  or  nearly 
together,  at  the  point  of  coupling  in  the  centre.  It  is  an  appa- 
rent fact  that  one  of  ordinary  height,  and  weighing  175  pounds, 
such  as  the  deceased  is  said  to  have  been,  could  not  have  stood 
within  the  space  between  the  aprons  or  ^'deadwoods*'  and  have 
received  the  impact  of  the  approaching  car  without  fatal  results 
of  life.  According  to  the  testimony  of  Romley,  the  plaintiff^s 
witness,  and  an  expert,  it  could  only  be  done  by  mounting  upon 
the  apron  or  deadwood  of  the  car  to  be  coupled.  Was  it  the 
duty  of  the  deceased  to  have  done  so  ?  His  business  was  to  cou- 
ple cars.  For  this  he  must  be  assumed  to  have  had  fitness.  The 
testimony  shows  that  he  had  experience.  It  is  contended,  how- 
ever, by  the  plaintiff^  that  it  was  negligence  in  the  defendant  to 
use  on  their  road  cars  of  the  pattern  of  the  one  that  was  to  be 
attached,  because  it  was  of  an  old,  unsafe,  and  abandoned  char- 
acter. A  railroad  is  not  bound  to  discard  cars  of  an  old  pattern 
because  the  coupling  of  them  to  cars  of  a  new  pattern  is  attended 
with  more  danger  than  the  coupling  of  new  cara  with  each  other, 
and  a  fortiori,  the  railroad  would  not  be  authorized  in  refusing 
to  receive  and  attach  to  their  trains  and  transport  such  cars  of  an 
old  pattern  when  delivered  to  it  by  other  connecting  roads,  which, 
under  the  railroad  law  of  the  State,  they  are  bound  to  take  and 
transport,"  &c. 

Upon  the  close  of  the  plaintiff^'s  evidence,  the  defendant  moved 
for  a  non-suit,  upon  the  ground  that  the  plaintiff*  had  not  offered 
BuflBcient  proof  to  entitle  him  to  go  to  the  jury,  which  the  judge 
granted,  and  the  plaintiff*  appeals  to  this  court  upon  the  follow- 
ing grounds : 
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"I.  Because  his  honor  ruled  that  there  was  no  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  defendant,  whereas 
it  appears  from  the  testimony  of  Edward  Romley  that  cars 
constructed  as  the  proof  showed  the  old  Georgia  cars  to  have 
been,  tended  to  show  negligence  on  the  part  of  the  defendant, 
and  his  honor  erred  in  not  so  deciding. 

"II.  Because  the  evidence  of  Edward  Romley  tended  to  show 
that  no  railroad  operated  with  prudence  now  used  cars  such  as 
the  car  which  did  the  killing  was  proved  to  be ;  such  evidence 
tended  to  show  negli^encq,  and  this  was  a  fact  belonging  exclu- 
sively to  the  jury. 

*'III.  Because  it  appears  from  the  evidence  of  Edward  Rom- 
ley that  cars  constructed  as  the  old  Georgia  car  was  shown  to 
have  been,  were  dangerous,  unfit,  and  unsafe  to  be  used  on  a  rail- 
road, and  that  the  manufacture  of  the  same  has  been  discon- 
tinued. These  facts  not  only  tended  to  prove  negligence,  but,  if 
true,  were  positive  and  conclusive  proof  of  negligence  on  the  part 
of  the  defendant,  and  therefore  should  have  been  submitted  to 
the  jury. 

"IV.  Because  it  appears  from  the  testimony  of  A.  C.  Small 
that  cars  made  as  the  old  Georgia  car  was  proved  to  be,  were  dan- 
gerous, and  the  manufacture  of  such  cars  had  long  since  been 
discontinued.  Such  facts  tended  to  show  ne'^ligence  on  the  part 
of  the  defendant,  and  it  was  error  in  not  submitting  the  case  to 
the  jury. 

"V.  Because  it  appeared  from  the  testimony  of  S.  S.  Lee  that 
the  spring  in  the  rear  of  the  draw -bar  was  broken ;  and  it  fur- 
ther appeared  that  such  break  might  have  been  discovered  by  the 
exercise  of  ordinary  care  on  the  part  of  the  defendant ;  that 
such  evidence  tended  to  show  negligence  on  the  part  of  the  de- 
fendant, which  was  a  question  exclusively  for  the  jury,  and  it 
was  error  in  not  submitting  the  case  to  the  jury. 

"VI.  Because,  from  the  evidence  of  S.  S.  Lee  and  W.  A.  0. 
McGowan,  it  appears  that  the  old  Georgia  car  was  not  a  safe  and 
proper  car  to  be  coupled,  and  that  the  defendant  might  have 
known  this  by  exercising  ordinary  care. 

"VII.  Because,  in  reaching  the  conclusion  to  grant  the  non- 
suit, his  honor  held,  as  a  matter  of  fact,  that  the  cars  at  the  end 
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where  the  coupling  was  made  were  only  nine  inches  apart,  and 
that  it  was  apparent  to  anj  one  that  it  was  dangerous  to  attempt 
to  make  the  coupling,  and  hence  he  granted  the  non-suit.  It  is 
submitted,  to  make  such  a  deduction  the  presiding  judge  neces- 
sarily  passed  upon  a  question  of  &ct  which,  in  his  judgment, 
showed  contributory  negligence  on  the  part  of  the  plaintiff's  in- 
testate, and  in  this  he  erred ;  for  the  fact  whether  the  deceased 
contributed  by  his  negligence  to  the  injury  was  a  question  of 
fact,  which,  in  all  cases,  must  be  submitted  to  the  jury. 

^'YIII.  Because,  from  the  testimony,  it  appeared  that  the  old 
Georgia  car  which  did  the  killing  was  unlilce  the  South  Carolina 
Railway  cars  upon  which  plaintiff's  intestate  was  accustomed  to 
work,  that  it  was  different  in  its  construction,  far  more  danger- 
ous to  couple,  and  there  was  no  testimony  showing  that  the 
deceased  was  warned  of  the  extra  hazard  in  coupling  such  cars; 
that  such  testimony  tended  to  show  negligence  on  the  part  of  the 
defendant  for  using  such  extra  hazardous  cars,  without  giving 
notice  to  its  employees  of  the  extraordinary  risks  they  run  in 
coupling  the  same.  It  is  submitted  that  such  evidence  tended  to 
show  negligence  on  the  part  of  the  defendant,  and  his  honor 
erred  in  not  submitting  the  case  to  the  jury. 

'^IX.  Because,  from  the  whole  testimony,  it  is  manifest  that 
there  was  evidence  ^hich  tended  to  prove,  and  if  uncontradicted 
did  prove,  negligence  on  the  part  of  the  defendant ;  and  it  was 
therefore  error  in  his  honor  deciding  that  there  was  no  evidence 
suflBcient  to  go  to  the  jury." 

An  appeal  from  an  order  of  non-suit  for  the  want  of  sufficient 
evidence  is  always  embarrassing  to  this  court.  In  actions  purely 
legal  we  are  limited  to  the  correction  of  errors  of  law,  and  are 
excluded  from  reviewing  the  evidence ;  yet  an  appeal  from  an 
order  dismissing  a  complaint  upon  the  ground  that  the  plaintiff 
had  not  proved  enough  to  entitle  him  to  go  to  the  jury,  makes  it 
necessary,  in  one  sense,  to  consider  the  testimony.  In  order  to 
prevent  confusion  in  dealing  with  £stcts  in  a  law  case,  this  court 
has  more  than  once  endeavored,  as  far  as  it  could,  to  define  the 
exact  limits  of  the  judge's  province,  as  well  as  that  of  the  jury. 
We  held  in  the  case  of  Hooper  v.  Railroad  Company^  2\  S.  Cj 
549  :  '^It  is  true,  as  this  court  has  oflen  held,  that  a  non-suit  for 
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want  of  evidence  should  not  be  granted,  where  there  is  any  evi- 
dence to  go  to  the  jury,  whose  exclusive  province  it  is  to  decide 
upon  the  weight  of  conflicting  testimony.  But  we  do  not  under- 
stand that  the  meaning  of  this  rule  is,  that  every  question  in- 
volving a  fact  must  go  to  the  jury,  whether  there  is  or  is  not 
proof  to  support  it.  If  there  is  no  conflicting  evidence,  and  all 
is  on  one  side,  it  may  be  the  duty  of  a  judge  to  direct  a  nonsuit, 
as  it  would  be  a  nugatory  thing  to  send  such  an  unsupported  case 
to  the  jury.  (Authorities.)  A  high  •authority  expresses  the 
principle  in  this  form  :  'The  judge  has  to  say  whether  any  facts 
have  been  established  by  evidence,  from  which  negligence  may  be 
reasonably  inferred ;  the  jurors  have  to  say  whether,  from  these 
facts,  when  submitted  to  them,  negligence  ought  to  be  inferred. 
The  relevancy  of  evidence,  and  whether  any  exist  which  tends 
to  prove,  or  is  capable  of  proving,  negligence,  is  for  the  court.' 
Pierce,  312." 

It  is  certainly  true  that  neither  the  Circuit  Judge  nor  this 
court  can,  in  a  law  case,  weigh  conflicting  testimony.  But  at 
the  same  time  it  is  the  province  of  the  Circuit  Judge,  in  the  first 
instance,  to  determine  whether  a  prima  facie  case  has  been  made 
out ;  that  is  to  say,  whether,  regarding  the  evidence  as  true,  the 
case  as  it  stands  is  such  as  to  authorize  the  jury  properly  to  find 
for  the  plaintifis.  If  so,  the  case  should  go  to  the  jury.  It  will 
be  observed  however,  that  the  court  is  still  obliged,  in  one  sense, 
to  consider  the  effect  of  the  evidence — not  as  to  its  credibility, 
but  as  to  its  pertinence  to  the  issues  made.  Now,  according  to 
this  rule,  can  we  say  that  the  judge  committed  error  of  law  in 
the  particulars  indicated  ? 

Exception  5  charges  that  one  witness  testified  that  the  spring 
in  rear  of  the  draw-bar  of  the  car  to  be  coupled  was  broken,  and 
that  the  defendant  corporation,  with  ordinary  care,  might  have 
known  it.  We  have  not,  however,  been  able  to  find  any  evidence 
connecting  the  alleged  defect  with  the  injury,  for  the  infliction  of 
which  there  was  ample  cause  in  the  want  of  sufficient  space  be- 
tween the  cars  for  a  man,  while  standing  on  the  ground,  to  make 
the  coupling  safely. 

Exceptions  1,  2,  3,  4,  6,  and  7  complain  that,  inasmuch  as 
**the  bumper"  of  the  Georgia  car  to  be  coupled  was  of  a  differ- 
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ent  pattern  from  those  on  the  South  Carolina  Railroad,  and  coold 
not  be  safely  coupled  in  the  same  manner  in  which  cars  were 
coupled  on  that  road,  such  a  car  was  not  ^'a  suitable  appliance," 
and  its  use  alone  afforded  evidence  of  negligence  on  the  part  of 
the  company.  In  the  interest  of  commerce,  our  law  requires 
railroad  companies  ^'to  deliver  with  due  diligence  all  cars,  wholly 
or  partly  loaded  with  freight  consigned  to  points  on  connecting 
roads,"  &c.,  &c.  See  section  1471,  General  Statutes.  We  can- 
not, therefore,  say  that  the  judge  erred  in  holding  that  "the  rail- 
road would  not  be  authorized  in  refusing  to  receive  and  attach  to 
their  train  and  transport  such  cars  of  an  old  pattern  when  de- 
livered to  it  by  other  connecting  roads,  which,  under  the  railroad 
law  of  the  State,  they  are  bound  to  take  and  transport." 

But  it  was  further  urged  that  if  the  defendant  company  were 
bound  to  attach  and  carry  the  Georgia  car,  it  was  nevertheless 
their  duty  to  give  the  coupler  notice  of  the  extra  hazard  in  mak- 
ing the  coupling,  and  the  mere  omission  to  do  so  was  some  evi- 
dence of  ^'the  want  of  due  care"  ;  and  at  least  the  question 
should  have  been  left  to  the  jury.  It  is  one  of  the  duties  of  a 
railroad  company  '^to  notify  servants  of  peculiar  hazards  which 
are  not  known  or  obvious  to  them,  but  it  is  also  a  rule  that  em- 
ployees are  presumed  to  take  the  natural  risks  of  their  employ- 
ment, and  not  arising  from  its  negligence."  Couch  v.  Railroad 
Company^  22  S,  (7.,  565.  The  intestate  of  plaintiff  was  a  car 
coupler,  and  as  there  was  no  proof  that  his  engagement  was 
limited  to  coupling  cars  of  the  South  Carolina  Railroad  pattern, 
it  must  be  considered  as  including  all  cars  which  might  be  rightly 
carried  on  his  road,  and  therefore  this  coupling  was  within  his 
engagement. 

Besides,  if  the  danger  was  "peculiar,"  can  it  be  said  that  it 
was  "not  known  or  obvious"  ?  The  defendant  company  did  not 
construct  the  car  with  the  peculiar  "bumper,"  but  had  it  tempo- 
rarily in  their  possession  under  the  requirements  of  the  law. 
What  other  employee  of  the  ideal  thing  called  the  company  was 
likely  to  know  as  much  about  the  peculiar  construction  of  the 
"stranger  bumper"  as  he  whose  duty  it  was  to  couple  it  to  the 
train  ?  Assuming  that  he  was  competent  for  his  business,  and 
was  aware  of  its  dangerous  character,  it  seems   strange  that 
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he  did  not  see  at  a  glance  that  if  he  attempted  to  couple  stand- 
ing between  the  cars,  he  would  be  crushed  to  death.  Something 
mnst  be  left  to  the  sense  and  solution  of  persons  having  intelli- 
gence. We  cannot  say  that  the  judge  committed  error  of  law  in 
holding  that,  under  the  circumstances  of  the  case,  the  absence  of 
notice  of  peculiar  danger  in  making  the  coupling  was  not  a  breach 
of  the  duty  of  the  company  to  exercise  proper  care  in  making 
such  provision  for  its  employees  as  to  enable  them  to  prosecute 
their  work  ''with  a  reasoniable  degree  of  safety  to  life  and  security 
against  injury." 

It  seems  to  us  that  until  a  prima  facie  case  of  negligence  is 
made  out  against  the  defendant  there  can  be  no  such  question  as 
that  of  contributory  negligence  on  the  part  of  the  plaintiff  or 
his  intestate. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


ANNELY  v.  DiSAUSSURE. 


1.  Where  land  that  is  incapable  of  actual  division  or  separate  occupancy, 
€.  g.j  a  wharf,  is  wholly  taken  possession  of  by  a  tenant  in  common, 
he  necessarily  excludes  his  co-tenant ;  and  after  such  ouster,  the  ten- 
ant in  possession  is  liable  to  the  co-tenant  for  rents  and  profits. 

2.  Where  an  improving  tenant  receives  no  compensation  for  his  improve- 
ments to  the  common  property,  he  is  not  chargeable  with  the  rents  due 
to  his  improvements ;  but  where  he  is  compensated  to  the  extent  of 
the  increased  value  imparted  to  the  premises  by  these  improvements, 
he  should  be  charged  with  so  much  of  the  rents  as  is  due  to  the  pro- 
perty in  its  unimproved  condition. 

3.  Where  a  tenant  by  his  improvements,  made  under  a  belief  of  exclusive 
ownership,  utilizes  a  valuable  wharf  property,  the  rents  received  there- 
from are  due  in  part  to  his  improvements  (for  which  he  is  not  account- 
able) and  in  part  to  the  land  upon  which  they  were  placed  (for  which 
he  is  accountable). 

4.  The  tenant  in  possession  insured  one  of  the  buildings  on  this  wharf, 
after  action  instituted,  and  it  was  burned,  and  the  insurance  money 
was  used  in  restoring  the  burnt  building.  Held,  that  he  was  not  lia- 
ble to  his  co-tenant  for  any  part  of  this  insurance  money. 

82 


Digitized  by 


Google 


498  Annely  v.  DeSaussurb. 


Opinion  of  the  Court.  [26  S.  C. 


Before  Wallace,  J.,  Charleston,  April,  1885. 

The  opinion  sufficiently  states  the  case.     For  a  full  history  see 
the  former  appeals.     12  S.  C,  500 ;  17  id.,  395. 

Messrs.  B.  J.  Whaley  and  Samuel  Lordy  for  appellants. 

Mr,  Theo.  (?.  Barkery  contra. 

April  20,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  case  has  been  twice  before  in 
this  court,  and  in  order  to  make  the  precise  points  in  issue  as 
clear  as  possible,  we  will  make  a  very  brief  reference  to  its  his- 
tory. It  seems  that  one  John  W.  Lewis,  sr.,  and  others,  as  ten- 
ants in  common,  owned  the  property  in  the  city  of  Charleston, 
known  as  the  '^Commercial  Wharves,"  and  being  largely  indebt- 
ed to  Amelia  and  Anna  Maria  Annely,  on  January  5,  18.09,  exe- 
cuted to  them  a  mortgage  of  "all  the  undivided  one  fourth  part 
of  all  the  pieces  and  parcels  of  ground  and  land  covered  by  water, 
called  Commercial  Wharves,  situate,  lying,  and  being  in  the  city 
of  Charleston,  &c.,  together  with  all  the  houses,  buildings,  erec- 
tions, and  embankments  and  piers,**  &c. ;  that  in  1871,  the  said 
Lewis,  the  mortgagor,  died,  leaving  a  will,  of  which  the  late  Wil- 
mot  G.  DeSaussure,  Esq.,  was  the  sole  qualified  executor;  that 
the  said  executor,  in  concert  with  the  other  tenants  in  common, 
effected  a  sale  of  the  property  for  $35,000  to  the  *' Commercial 
Wharf  and  Cotton  Press  Company,*'  who  were  let  into  the  pos- 
session and  immediately  commenced  valuable  and  costly  improve- 
ments thereon.  It  appears,  however,  that  the  mortgagees  of 
Lewis,  being  ''disappointed  in  the  sale,**  repudiated  it,  and  insti- 
tuted these  proceedings  to  foreclose  their  mortgage  against  Wil- 
mot  G.  DeSaussure,  as  executor,  and  the  purchasers,  the  defend- 
ant corporation.  The  principal  question  then  made  was,  whether 
the  sale  bound  the  mortgagees,  or  were  they  entitled  to  foreclose 
on  the  property.  It  was  decided  by  this  court  that  they  were 
entitled  to  foreclose,  and  the  cause  was  remanded  for  further  pro- 
ceedings.    See  12  *S'.  (7.,  500. 

Accordingly  the  case  went  back,  and  in  January,  1830,  it  was 


Digitized  by 


Google 


Annely  v.  DeSaussurb.  499 


Rep.]  November  Term,  1886. 


referred  to  master  W.  D.  Porter,  to  inquire  and  report  whether 
there  were  parties  other  than  those  before  the  court  entitled  to 
participate  in  the  assets  of  the  estate  of  Anna  M.  Annely,  and 
also  ^'whether  the  improvements  are  of  a  nature  and  the  property 
80  circumstanced  as  to  call  for  the  recognition  of  equitable  sever- 
alty in  them  as  regards  the  undivided  interests  derived  under 
different  titles,"  &c.  The  master  ruled  that  his  inquiry  was  lim- 
ited to  the  points  indicated,  and  refused  to  go  into  all  the  ques- 
tions de  novo.  The  case  again  came  up  on  exceptions,  and  the 
Circuit  Judge,  Mackey,  confirmed  the  report  and  ordered  the 
one  undivided  fourth  (sixth)  part  of  the  property  sold,  and  the 
proceeds  applied  towards  payment  of  the  mortgage  debt,  direct- 
ing also  the  master  "to  inquire  and  ascertain  the  rental  value  of 
the  premises  so  directed  to  be  sold  while  in  possession  of  defend- 
ant corporation,  and  to  that  end  he  be  authorized  to  require  the 
production  of  the  books  of  the  company." 

Upon  exceptions  to  this  decree  the  case  came  again  to  this 
court,  and  a  second  judgment  was  pronounced,  November  term, 
1881,  which,  among  other  things,  declared  as  follows :  *'There 
cannot  be  a  doubt  that  when  the  Commercial  Wharf  and  Cotton 
Press  Company  took  possession  of  the  property  in  question  and 
contracted  for  the  improvements,  they  were  acting  under  the 
honest  conviction,  based  upon  the  advice  of  eminent  counsel,  that 
they  had  acquired  the  legal  ownership  of  the  property,  free  from 
the  lien  of  the  mortgage,  and  hence,  under  the  principle  above 
announced  {Scaife  v.  ThoniBcn,  \b  S.  C,  337),  the  company  is 
entitled  to  an  allowance  for  the  improvements.  And  as  it  has 
been  ascertained  that  actual  partition  is  not  practicable,  but  that  a 
sale  of  the  undivided  sixth  part  of  the  property  will  be  necessary, 
the  company  must  be  held  entitled  to  receive  out  of  the  proceeds 
of  sale,  not  the  proportionate  part  of  the  cost  of  the  improve- 
ments put  upon  the  common  property,  but  the  amount  which  such 
improvements  shall  upon  inquiry  be  ascertained  to  have  enhanced 
the  value  of  such  one  undivided  sixth  part,  and  that  the  balance 
of  the  proceeds  of  sale  be  applied  to  the  mortgage  debt.  *  '^  * 
The  next  inquiry  is  as  to  the  rents  and  profits.  This,  too,  as  it 
seems  to  us,  is  settled  by  the  principles  announced  in  Scaife  v. 
Thomson^  suprUy  and  in  taking  the  account  of  the  rents  and  pro- 
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fits,  the  Commercial  Wharf  and  Cotton  Press  Company  should 
not  be  held  liable  for  such  rents  and  profits  as  may  be  due  to  the 
improvements  pat  upon  the  property  by  said  company.**  See  17 
&.  a,  395. 

When  the  case  went  back  the  second  time,  it  was  referred, 

under  the  above  judgment,  to  master  Sass  to  inquire  into  and 

report  upon  the  matters  directed  therein.     He  took,  as  he  says, 

'  a  great  deal  of  testimony  and  reported,  among  other  things,  the 

following : 

"First.  I  find  that  the  value  of  the  property  known  as  Com- 
mercial Wharves  on  Japuary  4,  1875,  as  fixed  by  the  sale  made 
on  that  day  was  $35,000,  one-sixth  of  which  amount  is  $5,833.33. 
Under  the  orders  in  the  case,  I  sold  on  March  15,  1883,  one 
undivided  sixth  part  of  said  property  for  the  sum  of  $8,000  cash, 
being  at  the  rate  of  $48,000  for  the  whole  property,  the  Com- 
mercial Wharf  and  Cotton  Press  Company  being  the  purchaser. 
The  value  of  the  property,  therefore,  had  become  enhanced 
between  the  period  of  the  sale  in  1875  and  that  of  the  sale  in 
1883,  to  the  amount  of  $13,000,  and  that  of  the  undivided  sixth 
part  to  the  amount  of  $2,166.67.  I  find  from  the  testimony  that 
this  enhanced  value  was  due  wholly  to  the  improvements  placed 
upon  the  property  by  the  company. 

*^Second.  I  find  from  all  the  testimony  that  the  rents  and  pro- 
fits of  the  property  since  it  has  been  in  the  possession  of  the  com- 
pany has  been  entirely  due  to,  and  depended  altogether  upon, 
and  proceeded  wholly  from  the  improvements  made  by  the  com- 
pany ;  that  without  such  improvements  it  would  have  produced 
no  income  at  all,  but  would  have  deteriorated  more  and  more 
every  day,  and  would  not  have  rented  for  the  amount  of  taxes. 
This  being  the  case,  I  do  not  consider  that  a  detailed  statement 
of  the  company's  books  of  the  rents  actually  received  is  neces- 
sary, and  I  have  not  required  the  production  of  the  books. 

*'A  claim  was  made  before  me  during  the  progress  of  the  cause 
for  a  share  of  the  insurance  money  received  by  the  company  after 
the  fire  in  1880,  by  which  the  property  was  destroyed.  Upon 
this  point  I  find,  as  matter  of  fact,  that  the  company  insured  the 
entire  property  in  their  own  name  and  upon  their  own  account ; 
that  notice  was  given  to  the  insurance  companies,  after  the  fire, 


Digitized  by 


Google 


Annely  v.  DbSaussurb.  501 

Kep.]  November  Tenn,  1886. 

by  the  plaintiffs'  attorneys,  not  to  pay  over  the  insurance  money 
to  the  company,  but  that,  notwithstanding,  it  was  paid  to  the 
company,  and  was  by  them  expended  in  repairing,  restoring,  and 
renewing  the  buildings,  et  aly  destroyed ;  that  these  repairs  were 
made  by  the  company  for  their  own  interest,  the  brick  warehouses 
being  replaced  by  sheds  for  the  better  storing  of  cotton,"  &c. 

The  Circuit  Judge  confirmed  this  report,  and  the  appeal  comes 
to  this  court  for  the  third  time  upon  the  exceptions : 

''1.  Because  the  Circuit  Judge  erred  in  holding  that  all  the 
rents  and  profits  or  rental  value  of  the  property  held  in  common 
were  attributable  to  the  improvements,  and  that  no  part  thereof 
was  attributable  to  the  plaintiffs'  property,  which  formed  a  part 
of  the  basis  of  the  company's  operations,  and  without  which  no 
rents  or  rental  value  could  accrue  from  or  attach  to  the  improve- 
ments put  thereon  by  the  company. 

'*2.  Because  the  evidence  shows  that  of  the  improved  or  en- 
hanced value  of  the  property,  the  unimproved  part  constitutes 
near  three-fourths  parts,  and  the  judge  erred  in  crediting  the 
entire  rent  to  the  smallest  part  of  the  property,  allowing  nothing 
for  the  use  and  occupation  of  plaintiffs'  land,^  when  they  were 
excluded  from  the  possession. 

^^3.  Because  the  judge  erred  in  sustaining  the  master's  refusal 
to  require  the  production  of  defendant  company's  books  to  show 
whether  any,  and  if  any  what,  rents  and  profits  were  or  might 
have  been  received  by  them. 

^^4.  Because  the  judge  erred  in  holding  that  the  defendant 
company  could  insure  the  whole  interest  in  their  own  name  for 
their  sole  benefit,  to  the  exclusion  of  the  tenant  in  common,  from 
whom  possession  was  withheld,  and  whose  rights  were  denied 
during  an  ouster  of  ten  years. 

^'5.  Because  the  judge  erred  in  holding  that  the  defendant 
company  were  not  estopped  from  contending  that  no  part  of  the 
insurance  money  was  for  the  benefit  of  the  plaintiffs,  or  of  those 
from  whom  they  claimed. 

''6.  Because  the  judge  erred  in  not  holding  that  the  defendant 
company  were  bound  to  insure  by  the  contract  under  which  they 
entered  into  possession. 

^^7.  Because  the  judge  should  have  held  that  under  the  circum- 
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stances  of  this  case,  independently  of  all  contract,  the  company 
were  bound  to  take  the  same  care  of  plaintiffs'  property  as  they 
did  of  their  own,  and  to  indemnify  them  against  loss. 

'*8.  Because  the  company  exposed  plaintiffs'  property  to  extra- 
ordinary risk  in  storing  thereon  an  inflammable  article  like  cot- 
ton, and  should  have  insured  the  same  pendente  lite, 

*'9.  Because  the  evidence  showed  that  nearly  all  of  the  build- 
ings for  which  the  insurance  money  was  received  were  original 
structures  upon  the  property  when  the  company  purchased,  and 
that  the  judge  erred  in  not  sustaining  plaintiffs*  exception  to  the 
master's  report,  in  that  he  did  not  report  this  fact,"  &c. 

Exceptions  1,  2,  and  3  relate  to  the  subject  of  rents  and  pro- 
fits. It  has  been  decided  that  the  mortgagees  have  substantially 
the  same  rights  as  their  mortgagor,  Lewis,  had,  and  the  case 
may  be  considered  as  substantially  one  for  partition  in  equity 
between  tenants  in  common.  In  such  case,  if  one  of  the  owners 
in  common  has  received  more  than  his  share  of  the  rents  and 
profits,  the  court  will  direct  an  account  for  the  purpose  of  decree- 
ing reimbursement.  When,  in  1875,  the  wharf  company  pur- 
chased the  premises  in  question,  they  did  not  acquire  Lewis's 
interest  of  one-fourth,  but  became,  by  operation  of  law,  tenants 
in  common  with  those  entitled  to  that  interest,  and  remained  so 
without  partition  down  to  the  sale  by  the  master  in  1883.  Each 
tenant  in  common  has  the  right  to  occupy  according  to  his  inter- 
est. Ordinarily,  as  to  agricultural  lands,  the  tenants  may  actu- 
ally occupy  their  respective  shares ;  but  one  of  the  peculiarities 
of  this  case  arises  from  the  nature  of  the  property,  which,  being 
a  wharf,  is  suited  only  for  one  purpose,  and  is  essentially  a  unity 
and  incapable  of  actual  division  or  separate  occupancy.  The 
possession  of  the  whole  property  by  the  company  under  their 
purchase,  necessarily  excluded  those  holding  the  Lewis  interest, 
and  must  be  considered  as  an  ouster  of  that  interest  When 
one  tenant  in  common  ousts  another,  he  is  certainly,  as  a  rule, 
liable  to  the  ousted  tenant  to  the  extent  of  his  share  for  rents 
and  profits.  Lyles  v.  Lyles^  1  Hill  Ch,y  76 ;  Jones  v.  Mat- 
sey,  14  5.  C,  292. 

But  it  seems  that  in  this  State  an  exception  has  been  estab- 
lished, which  Chancellor  Johnston,  in  Hancock  v.  Day^  McMuU* 
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Eq.y  73,  stated  as  follows :  *'The  general  rule  established  by  them 
[former  cases  of  Thompson  v.  Bostick  and  ffolt  v.  Robertson']  is, 
that  as  between  co-tenants,  the  occupying  tenant  is  liable  for  the 
rent  of  so  much  of  the  premises  as  was  capable  of  producing  rent 
at  the  time  he  took  possession,  but  not  liable  for  what  was  ren- 
dered capable  by  his  labor.  If  he  makes  improvements,  he  is  not 
entitled  to  raise  a  charge  for  them.*'  This  is  very  plain,  but  it 
will  be  observed  that  this  rule  was  established  in  cases  where  the 
improving  tenant  was  not  entitled  to  compensation  individually 
for  his  improvements.  As  he  could  not  make  a  charge  for  im- 
provements, it  was  manifestly  equitable  that  he  should  not  be 
charged  rent  for  those  improvements.  As  Chancellor  Harper 
stated  it,  in  the  case  of  Thompson  v.  Bostick^  supra^  "If  the  ten- 
ant in  possession  should  build  a  mansion  on  the  land  or  a  mill 
or  manufactory,  it  would  be  enough  that  the  co-tenant  should 
take  his  share  of  the  land,  increased  in  value  by  the  improve- 
ments, without  charging  the  tenant,  at  whose  expense  they  were 
constructed,  with  rent  for  the  time  they  were  used  by  him,*'  &c. 
But  now  a  new  case  has  arisen,  in  which  that  very  ''increased 
value'*  is  taken  from  the  tenant  out  of  possession,  and  paid  to  the 
improving  tenants  for  their  improvements  ;  and  it  is  urged  that, 
having  been  paid  out  of  the  common  property,  they  should 
account  to  the  common  property  for  the  whole  rents  arising  from 
the  improvements,  precisely  as  if  all  the  tenants  had  contributed 
to  make  the  improvements.  This  view  would  certainly  be  very 
strong,  if  the  improving  tenants  were  reimbursed  to  the  whole 
extent  of  the  costs  of  the  improvements.  They  are,  however, 
limited  to  the  increased  value  which  their  improvements  have 
imparted  to  the  property ;  and  it  might  not,  probably  would  not, 
on  that  account  be  equitable  to  make  them  account  for  all  the  rents 
of  the  improved  property,  including  one  tenant  who  had  stood 
aloof  and  contributed  nothing.  But  as  the  tenant  out  of  posses- 
sion in  this  case  has  been  deprived  of  all  interest  in  the  increased 
value  imparted  by  the  improvements,  it  seems  to  us  equity 
requires  that  he  should  have  an  account  against  the  tenants  in 
possession,  at  least  for  so  much  of  the  rents  as  his  ownership  of 
an  undivided  fourth  of  the  property  may  be  found,  upon  a  fair 
accounting,  to  have  contributed  (along  with  the  improvements) 
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to  the  production  of  the  rents — ^leaving  the  rents  ^'due  to  the 
improvements'*  to  those  who  made  them. 

We  think  this  is  the  proper  construction  of  the  former  judg- 
ment of  this  court.  The  words  are,  ^'In  taking  the  account  of 
the  rents  and  profits  the  company  shall  not  be  held  liable  for 
such  rents  and  profits  as  may  be  due  to  the  improvements  pat 
upon  the  property  by  the  said  company."  The  words,  ''sach 
rents  and  profits,'*  indicate  that  it  was  not  in  contemplation  that 
all  the  rents  were  **due**  exclusively  to  the  improvements.  It 
must  have  been  considered  that  something  was  ^'due"  to  the  land 
on  which  the  improvements  were  erected,  to  say  nothing  of  the 
houses  found  there  when  the  company  took  possession.  Assum- 
ing, as  stated  by  the  master,  that  '^without  the  improvements  the 
property  would  have  produced  no  income  at  all,  and  could  not 
have  rented  for  the  amount  of  the  taxes,**  yet  it  strikes  us  that 
something  was  necessarily  ^'due**  to  the  ownership  of  one-fourth  of 
the  land  on  which  the  improvements  were  placed.  The  impro?e- 
ments  may  have  been  the  final  act  in  utilizing  the  wharves,  but 
those  improvements  were  only  possible  with  the  ground  upon 
which  to  place  them.  If  the  land  and  original  houses  would  have 
produced  no  income  without  the  improvements,  so  the  improve- 
ments could  not  have  been  made  at  all  without  the  land  as  the 
basis  of  the  operation.  Suppose  a  mill  site,  producing  nothing 
in  the  shape  of  rents,  but  having  undeveloped  capabilities,  is  util- 
ized and  a  mill  erected  upon  it,  could  it  be  said  that  no  part  of 
the  fruits  of  the  enterprise  would  be  "due"  to  the  owner  of  the 
site  in  whole  or  in  part  ? 

Both  the  land  and  the  improvements  were  elements  in  produc- 
ing the  joint  result,  and,  as  it  seems  to  us,  something  of  that 
result  must  in  fairness  be  "due**  to  each.  It  may  be  difficult  to 
ascertain  precisely  to  what  extent  the  ownership  of  a  fourth  inter- 
est in  the  property  and  the  brick  buildings  originally  there,  con- 
tributed to  the  rents  of  the  whole;  but  we  cannot  doubt  that 
something  was  "due**  to  them,  and  that  the  very  object  of  the 
reference  in  the  former  judgment  was,  if  possible,  to  ascertain 
what  it  was.  The  inconvenience  or  difficulty  attending  partition 
furnish  no  ground  for  refusing  the  relief  4he  parties  are  entitled 
to.     3  Fom.  Eq.  Jur.^  §  1389.     It  is  the  principle  of  equity  to 
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do  exact  justice  to  all ;  and  while,  under  certain  circumstances, 
it  is  considered  just  to  give  to  the  improving  tenant  the  enhanced 
value  his  improvements  have  imparted  to  the  common  property, 
yet  that  will  be  done  only  "as  far  as  is  consistent  with  the  equity 
of  his  co-tenant."  See  Johnson  v.  ffarrellson,  18  /S.  (7.,  604 ; 
Buck  y.  Martin,  21  Id.,  593  ;  1  Story  Eq,,  §  655. 

The  other  exceptions  make  the  point  that  the  judge  erred  in 
refusing  to  allow  the  mortgagees  a  part  of  the  insurance  money 
received  by  the  company  after  the  fire  in  1880,  which  destroyed 
the  buildings,  sheds,  &c.  Upon  that  subject  the  master  reports 
in  substance  that,  as  matter  of  fact,  the  company  insured  the 
entire  property  in  their  own  name,  upon  their  own  account,  and 
when  the  money  was  received  it  was  ''expended  entirely  in  repair- 
ing, restoring,  and  renewing  the  buildings  destroyed,"  &c.  Insur- 
ance is  not  an  incident  to  the  thing  ihsured,  but  indemnity  or  com- 
pensation to  the  person  insuring  for  the  loss  which  he  sustained. 
Wilson  v.  Silly  3  Mete,  G6 ;  Carpenter  v.  Insurance  Company, 
16  Peters,  496.  Under  the  case  last  cited,  the  question  is  fully 
discussed  in  notes  to  2  American  Leading  Cases,  page  247,  where 
the  conclusion  is  stated,  as  follows :  ''At  the  present  day  a  policy 
of  insurance  is  invariably  treated  as  a  contract  to  indemnify  the 
party  insured,  and  not  as  a  mere  undertaking  to  be  answerable 
to  the  extent  of  whatever  injury  may  be  sustained  by  the  subject 
matter  insured.  This  construction  has  always  been  put  on  poli- 
cies against  fire.  The  Saddlers*  Insurance  Company  v.  Bad- 
cock,  2  Atk.,  554." 

The  company  supposed  they  had  purchased  the  whole  property, 
and  therefore  naturally  included  the  whole  in  the  insurance  on 
their  own  account.  But,  as  it  turned  out,  there  was  a  flaw  in 
their  title  to  the  extent  of  one  fourth  which  belonged  to  others, 
with  whom  they  became  tenants  in  common.  Such  a  tenant  can 
insure  his  own  interest  as  a  distinct  thing,  and  is  not  accountable 
to  his  co-tenant  therefor ;  and,  as  we  understand  it,  he  has  not 
an  insurable  interest  in  the  share  of  his  co-tenant.  The  policy 
must  therefore  be  considered  as  that  of  the  company  who  made 
the  contract,  and  who  alone  could  have  enforced  it.  See  Harvey 
V.  Cherry,  76  N.  Y.,  442.  Besides,  the  company  took  out  the 
policy  in  order  to  cover  property  which  consisted  principally  of 
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structures  erected  by  them  ;  and  when  the  insurance  money  was 
used  in  restoring  those  structures  consumed  by  fire,  it  became 
simply  an  additional  advance  for  the  improvements,  which,  as 
touching  the  rights  of  the  plaintiffs,  we  have  already  considered. 
We  agree  with  the  Circuit  Judge  that  the  company  should  not  be 
held  responsible  for  any  part  of  the  money  received  for  insurance. 
The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  cause  be  remanded  to  the 
Circuit  for  an  inquiry  and  accounting  between  the  parties,  accord- 
ing to  the  conclusions  herein  announced. 


DEARMAN  v.  TRIMMIER. 


1.  The  findin<rs  of  fact  by  the  Circuit  Judge  from  testimony  beard  by 
him,  iind  in  part  conflicting,  8ust4iined. 

2.  The  distinction  pointed  out  between  the  commercial  rule  that  protects 
an  innocent  indorsee  for  value  of  a  negotiable  instrument  before  mata- 
rity,  and  the  equity  rule  that  protects  a  bona  fide  purchaser  for  valu- 
able consideration  without  notice. 

3.  Where  a  party  takes  by  indorsement  from  the  payee  a  promissory  note 
not  due  as  collateral  security  for  a  ptust  due  debt,  he  is  not  affected  by 
ecjuities  then  existing  between  the  maker  and  the  payee. 

4.  And  where  such  a  note  is  secured  by  a  mortgage,  which  also  pas5e<i  to 
the  indorsee  along  with  the  note,  the  same  doctrine  would  doubtless 
a}>ply  to  the  mortgage,  so  long  as  the  note  continued  to  be  a  subsist- 
ing and  active  security. 

5.  But  after  the  note  is  barred  by  the  statute  of  limitations  and  the 
mortgage  remains  as  the  only  security  capable  of  l>eing  enfoa*ed  in 
law,  the  holder  can  no  longer  invoke  the  commercial  rule  that  pro- 
tected him  as  indorsee  of  the  note,  but  must  stand  upon  the  equity 
rule  governing  purchasers  for  valuable  consideration  without  notice. 
Under  this  rule  the  holder  is  not  protected  from  existing  equities, 
where  the  consideration  of  his  purchase  was  a  past  due  debt. 

6.  "Where  a  creditor  holds  a  note  and  a  mortgage  as  securities  for  the 
same  debt,  and  has  lost  his  right  of  action  on  the  note,  he  may  still 
pursue  his  remedy  on  the  mortgage,  while  it  subsists :  but  in  such 
case  he  must  rely  wholly  upon  the  mortgage  unaffected  by  any  of  the 
incidents  which  attached  to  the  note. 

7.  A  party  who  sells  the  land  of  another  without  authority  is  liable 
for  the  proceeds  of  such  sale. 

Only  the  result  concurred  in. 
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Before  Hudson,  J.,  Spartanburg,  September,  1886. 

The  opinion  fully  states  the  case,  but  as  only  the  result  has 
been  concurred  in,  it  should  be  stated  that  in  addition  to  the 
points  considered  in  the  opinion,  the  respondent  earnestly  con- 
tended that  under  the  terms  of  the  mortgage  of  Joplin  to  Trim- 
mier, Joplin  sold  the  mares  as  Trimmier's  agent. 

3/r.  R,  JT.  Carson^  for  appellant. 

Messrs.  J.  S,  R,  Thomson  and  D.  E.  Hydrick^  contra. 

April  20, 1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  facts  of  this  case,  so  far  as  they 
are  necessary  to  be  stated  for  the  purpose  of  determining  the 
questions  raised  by  this  appeal,  are  as  follows :  one  Thomas  M. 
Joplin,  being  engaged  in  the  business  of  buying  and  selling 
horses,  borrowed  money,  for  the  purpose  of  enabling  him  to  carry 
on  his  business,  from  the  defendant,  F.  M.  Trimmier.  On  April 
24,  1876,  he  executed  a  note  to  the  defendant  for  the  sum  of 
§1,027,  securing  the  payment  thereof  by  a  mortgage  on  a  lot  of 
horses,  among  which  were  the  two  bay  mares  hereinafter  referred 
to.  One  of  the  stipulations  contained  in  this  mortgage  was  that 
Joplin  had  agreed  to  sell  the  mortgaged  animals  and  apply  the 
proceeds  of  each  sale  to  the  payment  of  the  said  note  as  soon  as 
the  money  is  paid.  On  May  4,  1876,  Joplin  sold  the  two  bay 
mares  above  mentioned  as  included  in  the  said  mortgage  to  S.  D. 
Dearman,  the  husband  of  the  plaintiff,  for  the  sum  of  ninety 
dollars  each,  on  a  credit  of  thirty  and  ninety  days. 

Joplin  being  unwilling  to  extend  this  credit  to  S.  D.  Dearman 
without  security,  two  promissory  notes  were  drawn  up,  one  at 
thirty  and  the  other  at  ninety  days,  signed  by  the  plaintiff  and 
the  said  S.  D.  Dearman,  whereby  they  promised  to  pay  to  the 
order  of  Thomas  M.  Joplin  the  sums  mentioned  in  each  of  said 
notes,  one  at  thirty  and  the  other  at  ninety  days  from  date,  with 
interest  at  one  and  a  half  per  cent,  per  month ;  and  if  not  paid  at 
maturity,  interest  thereafter  to  be  at  the  rate  of  five  per  cent,  per 
month.     To  secure  the  payment  of  these  notes  the  plaintiff  and 
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her  husband  executed  a  mortgage  to  said  Joplin  of  certain  real 
estate,  viz.,  two  lots  in  or  near  the  city  of  Spartanburg,  one  con- 
taining fifteen  acres,  more  or  less,  which  wad  the  separate  pro- 
perty of  the  plaintiff,  and  the  other  containing  two  acres,  more  or 
less.  All  the  papers  necessary  to  effect  these  transactions  were 
drawn  up  by  the  defendant,  Trimmier,  who  then  was  and  still  is 
clerk  of  the  court  for  Spartanburg  County ;  but  the  notes  and 
mortgage  of  the  plaintiff  and  her  husband  were  not  executed  in 
his  presence,  having  been  taken  to  the  house  of  the  plaintiff  for 
that  purpose.  After  they  were  executed,  Joplin  delivered  them 
to  the  defendant,  who  retained  possession  of  them. 

When  the  first  note  fell  due,  S.  D.  Dearman  went  to  Joplin  to 
pay  it,  and  was  by  him  carried  to  the  clerk's  office,  when  the 
defendant  produced  the  notes,  and  the  amount  of  the  first  one  was 
paid  to  Trimmier,  or  rather  counted  out  on  his  table,  when  Jop- 
lin took  ten  dollars  of  it  and  left  the  balance  with  Trimmier. 
Soon  after  this,  and  before  the  second  note  fell  due,  S.  D.  Dear- 
man  returned  to  Joplin  one  of  the  mares,  because  she  would  not 
work  as  she  was  warranted  to  do.  Joplin  received  her  back  and 
asked  Dearman  to  try  another  animal  in  her  place.  To  this 
Dearman  acceded,  but  soon  returned  that  animal  also  as  a  failure 
and  Joplin  received  it.  After  this  Joplin,  on  the  demand  of 
Dearman,  refused  to  surrender  the  note  given  for  the  mare  which 
had  been  returned.  When  the  second  note  became  payable, 
Trimmier  demanded  payment  from  S.  D.  Dearman,  who  refused 
upon  the  ground  of  failure  of  consideration  and  that  the  contract 
had  been  rescinded.  Several  times  this  demand  was  repeated, 
Trimmier  calling  Dearman's  attention  to  the  extravagant  rate  of 
interest  which  the  note  was  bearing,  but  Dearman  persistently 
refused  payment,  denying  his  liability  on  the  ground  stated.  It 
does  not  appear,  however,  that  any  demand  was  ever  made  upon 
the  plaintiff,  or  that  Trimmier  ever  had  any  interview  or  com- 
munication with  her  upon  the  subject. 

Matters  were  allowed  to  rest  in  this  condition,  without  any 
further  attempt  to  collect  the  note,  until  November,  1884,  after 
any  action  on  the  note  would  have  been  barred  by  the  statute  of 
limitations,  when  the  defendant,  as  assignee,  by  virtue  of  the 
power  contained  in  the  mortgage,  advertised  and  sold  the  land 
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during  the  absence  of  the  plaintiff  and  her  husband  in  the  State 
of  Georgia,  without  any  notice  to  them  further  than  by  the  adver- 
tisement published  in  a  newspaper  in  Spartanburg.  At  this  sale, 
L.  A.  Mills  became  the  purchaser  at  the  sum  of  five  hundred 
and  fifty  dollars,  the  note  at  that  time,  by  the  accumulation  of 
interest,  amounting  to  about  six  hundred  dollars.  On  May  22, 
1886,  this  action  was  commenced  by  the  plaintiff  for  the  purpose 
of  requiring  the  defendant  to  cancel  the  note  and  mortgage  and 
account  to  her  for  the  proceeds  of  the  sale  of  her  property. 

The  case  was  heard  by  the  Circuit  Judge,  upon  the  testimony 
delivered  in  open  court,  who  found  the  general  history  of  the 
transaction  to  be  substantially  as  above  stated ;  that  the  plaintiff 
was  a  surety  and  not  the  principal  on  the  note,  although  she 
signed  it  first ;  that  Trimmier  was  aware  of  the  real  nature  of  the 
transaction ;  that  he  took  the  notes  of  the  Dearmans  together 
with  the  mortgage  as  collateral  security  for  the  debt  of  Joplin  to 
him  ;  but  that  he  had  no  notice  of  the  failure  of  consideration  as 
to  the  last  note  at  the  time  the  papers  were  transferred  to  him. 
Upon  these  facts  he  found  as  matter  of  law  that  while  the  trans- 
fer before  maturity  of  a  negotiable  note,  such  as  this  was,  for  a 
valuable  consideration,  paid  at  the  time  without  notice  of  sub- 
sisting equities  between  the  original  parties,  would  carry  with  it 
the  mortgage  given  to  secure  the  payment  of  such  note,  and  the 
holder  wouM  be  entitled  to  both  note  and  mortgage  free  and  dis- 
charged from  such  equities ;  and  that,  while  a  negotiable  note, 
transferred  before  due,  without  notice  of  any  equities  between  the 
original  parties  to  it,  ^^not  for  a  valuable  consideration  given  at 
the  time,  but  in  payment  and  extinguishment  of  an  antecedent 
debt,  *  *  if  it  be  so  taken  in  the  usual  course  of  business,  it  is 
free  from  the  equities  between  the  original  parties,"  yet  for  the 
doctrine  that  ^^a  mortgage  transferred  in  payment  of  a  pre-exist- 
ing debt  to  a  purchaser  of  a  note  it  secures,  before  maturity  and 
without  notice,  stands  discharged  of  equitable  defences  between 
the  original  parties,'*  the  judge  says  he  finds  no  authority.  He, 
however,  held  that  ^'a  note  and  mortgage  thus  transferred  only 
as  collateral  security  for  a  debt  *  *  is  still  affected  with  the 
equities  between  the  original  parties.'*  This  he  bases  upon  the 
case  of  Haynsworth  v.  Bischoff^  6  S.  (7.,  159.    Inasmuch,  there- 
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fore,  as  the  note  and  mortgage  were  transferred  to  Trimmier  only 
as  collateral  security  for  the  debt  of  Joplin,  the  mortgage  in  the 
hands  of  the  defendant  as  assignee  was  subject  to  the  defence  of 
failure  of  consideration,  which  was  fully  made  out.  The  Circuit 
Judge  therefore  held  that  the  sale  of  the  mortgaged  premises  was 
unauthorized,  because  there  was  no  debt  due  under  the  mortgage, 
and  consequently  the  defendant  was  accountable  to  the  plaintiff 
for  the  full  value  of  the  premises,  as  evidenced  by  the  price 
brought  at  the  sale,  which  appeared  to  be  fair.  Judgment  was 
accordingly  rendered  that  the  note  and  mortgage  be  cancelled, 
and  that  the  defendant  pay  to  the  plaintiff  the  sum  of  five  hun- 
dred and  fifty  dollars,  with  interest  thereon  from  November  3, 
A.  D.  1884,  together  with  costs. 

From  this  judgment  defendant  appeals  upon  the  several  grounds 
set  out  in  the  record.  So  far  as  these  grounds  impute  error  to 
the  Circuit  Judge  in  his  findings  of  fact,  it  is  only  necessary  to 
say  that  under  the  well  settled  rule  they  cannot  be  sustained. 
The  testimony  as  to  several  of  the  issues  of  fact  was  manifestly 
conflicting,  and  there  can  be  no  doubt  that  the  conclusions  reached 
by  the  Circuit  Judge  are  based  upon  testimony  quite  suflScient  to 
support  them. 

We  proceed,  then,  to  inquire  into  the  legal  principles  appli- 
cable to  the  facts  as  found  by  the  Circuit  Judge.  In  the  outset 
of  this  inquiry,  it  may  be  as  well  to  say  that  the  well  settled  rule 
of  law  by  which  the  holder  of  a  negotiable  note,  who  has  acquired 
the  same  before  maturity  for  a  valuable  consideration,  without 
notice  of  any  equity  to  which  it  might  have  been  subject  in  the 
hands-  of  the  payee,  cannot  be  affected  by  any  such  defence,  is  a 
different  thing  from  the  other  equally  well  settled  rule  by  which 
a  purchaser  for  valuable  consideration  without  notice  may  protect 
himself  against  some  antecedent  equity.  The  former  is  a  rule  of 
commercial  law,  and  applies  only  to  a  particular  class  of  pro- 
perty— negotiable  instruments ;  while  the  latter  may  be  applied 
to  any  kind  of  property.  One  is  a  rule  of  commercial  law,  while 
the  other  is  a  rule  of  equity ;  and  the  incidents  of  the  two  rules 
are  not  always  the  same.  For  convenience,  therefore,  in  the 
further  discussion  of  this  case,  we  will  designate  one  as  the  com- 
mercial and  the  other  as  the  equity  rule. 
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The  commercial  rule,  as  above  stated,  is  universally  conceded, 
but  what  shall  constitute  one  a  purchaser  for  valuable  considera- 
tion of  negotiable  paper — whether  he  must  actually  pay  the 
money  or  part  with  something  else  of  value  at  the  time  of  the 
transfer^  or  whether  one  who  takes  such  paper  in  payment  of  an 
antecedent  debt,  or  as  collateral  security  for  such  debt,  can  be 
regarded  as  such  a  purchaser — has  been  the  subject  of  some  con- 
flict of  opinion.  We  think,  however,  that  the  decided  weight  of 
authority  is  in  favor  of  the  view  expressed  in  tStory  on  Promts- 
9ory  Notes,  section  195,  in  the  following  language :  "Every  per- 
son is,  in  the  sense  of  the  rule,  treated  as  a  bona  fide  holder  for 
value,  not  only  when  he  has  advanced  money  or  other  value  for 
it,  but  when  he  has  received  it  in  payment  of  a  precedent  debt, 
or  when  he  has  a  lien  on  it,  or  has  taken  it  as  collateral  security 
for  a  precedent  debt,  or  for  future  as  well  as  for  past  advances.'* 
Oates  V.  National  Bank,  100  U.  S.,  239;  Railroad  Gom-pany 
V.  National  Bank,  102  Id.,  14,  in  which  the  authorities,  both 
English  and  American,  are  elaborately  reviewed  by  Mr.  Justice 
Clifford  in  his  separate  opinion.  And  this  view  has  been  ex- 
pressly recognized  in  this  State  in  the  case  of  The  Bank  v.  Cham- 
berSj  11  JRich.^  657.  So  that  the  question  may  be  regarded  as 
settled  here.  That  this  view  has  not  only  the  support  of  authority, 
but  of  reason  as  well,  see  the  opinion  of  Mr.  Justice  Story  in 
Swift  V.  Tyson,  16  Peters,  1,  the  reasoning  of  which  has  been 
repeatedly  referred  to  with  approval  in  subsequent  cases,  and 
seems  to  have  been  suflScient  to  induce  Chancellor  Kent  to  change 
the  opinion  previously  expressed  by  him  in  Bay  v.  Coddington 
(5  Johns,  Ch.,  54),  as  will  appear  from  what  is  said  by  Mr.  Jus- 
tice Harlan  in  Railroad  Company  v.  National  Bank,  supra. 

From  this,  it  follows  that  the  fact  that  the  note  of  the  plaintiff 
was  transferred  to  the  defendant  merely  as  collateral  security  for 
the  debt  due  by  Joplin,  would  not  deprive  the  defendant  of  the 
right  of  claiming  the  protection  accorded  to  a  purchaser  for  valu- 
able consideration  under  the  commercial  rule,  so  far  as  the  note 
was  concerned.  In  the  case  of  Haynsworth  v.  Bischoff(6  S.  (7., 
159),  the  question  arose,  not  under  the  commercial,  but  under  the 
equity  rule,  and  it  was  there  held  to  be  well  settled  that  a  person 
cannot  invoke  the  protection  of  the  equity  rule,  as  a  purchaser  for 
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valuable  consideration  without  notice,  unless  he  has  paid  the  par- 
chase  money  at  the  time  of  the  purchane^  and  that  where  the  pro- 
pert;  in  question  was  acquired  in  payment  of  an  antecedent  debt, 
still  less  where  it  was  acquired  as  collateral  security  for  such  debt, 
he  could  not  invoke  the  protection  of  the  rule.  Williami  v.  BoU 
lingBWorthy  1  Strob.  Eq,^  103 ;  Zom  v.  Railroad  Company,  5 
S,  C.y  90.  We  find  here  a  very  marked  distinction  between  the 
operation  of  the  two  rules,  and  this  distinction  seems  to  have  been 
lost  sight  of  in  the  court  below  as  well  as  in  the  argument  here. 
So  that  if  the  defendant  here  was  claiming  his  rights  under  the 
note,  the  case  of  Hayneworth  v.  Bischoff  would  not  apply,  and, 
so  far  as  we  can  see,  there  would  be  nothing  to  prevent  him  from 
availing  himself  of  the  benefit  of  the  commercial  rule. 

But  the  defendant,  by  the  operation  of  the  statute  of  limita- 
tions, had  lost  his  right  of  action  on  the  note  before  he  undertook 
to  enforce  the  payment  of  his  debt  through  the  mortgage.  It  is 
very  true  that  the  loss  of  his  right  of  action  on  the  note  did  not 
necessarily  deprive  him  of  the  right  to  enforce  the  mortgage 
(Nicholi  V.  BriggSy  18  S.  CI,  473);  but  when  he  undertook  to 
do  so,  whether  he  could  still  avail  himself  of  the  protection  of  the 
commercial  rule  as  a  purchaser  for  valuable  consideration  without 
notice,  or  whether  he  would  not  be  compelled  to  stand  simply 
upon  the  equity  rule,  is  another  question,  and  is,  in  fact,  the 
turning  point  of  this  case.  A  mortgage  is  not  a  negotiable  instru- 
ment— is  not  commercial  paper,  and  therefore  the  commercial 
rule  cannot  be  applied  in  a  controversy  as  to  the  rights  of  a  pur- 
chaser of  such  an  instrument.  Such  a  purchaser  can  only  claim 
the  more  limited  protection  afforded  by  the  equity  rule ;  and 
where,  as  in  this  case,  the  mortgage  has  been  acquired  merely  as 
collateral  security  for  an  antecedent  debt,  the  equity  rule  would 
afford  no  protection,  while  the  commercial  rule,  if  applicable, 
would.  As  a  general  proposition,  this  is  not,  and  cannot  be, 
denied. 

But  it  is  argued  with  much  force,  that  inasmuch  as  the  mort- 
gage in  this  case  was  given  to  secure  the  payment  of  a  negotiable 
note,  and  inasmuch  as  it  is  well  settled  that  the  transfer  of  the 
note  operates  as  a  transfer  of  the  mortgage  given  to  secure  the 
payment  of  such  note,  the  mortgage  when  so  transferred,  as  well 
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88  the  note,  are  discharged  from  all  the  equities  existing  between 
the  original  parties.  By  reference  to  1  Jones  on  Mortgages^  sec- 
tions 834-841,  it  will  be  seen  that  upon  this  subject  also  there  is 
a  conflict  of  authority,  though  the  weight  of  authority,  says  that 
distinguished  author,  is  in  favor  of  the  view  contended  for  by  the 
appellant.  One  of  the  principal  cases  relied  on  in  support  of  this 
view  is  that  of  Carpenter  v.  Longan  (16  WcdL^  ^71),  aflSrmed  in 
the  subsequent  case  of  Kenicott  v.  Supervisors^  16  WalL^  452. 
It  will  be  observed,  however,  that  in  the  text-writer  above  cited, 
as  well  as  in  all  the  cases  supporting  this  view,  which  we  have 
been  able  to  consult,  the  question  has  been  considered  upon  the 
assumption  that  the  holder  of  the  note  still  had  his  right  of  action 
thereon,  and  we  have  not  been  able  to  find  a  single  case  where 
the  question  has  been  considered  under  the  circumstances  pre« 
sented  in  the  present  case,  to  wit,  where  the  holder  has  lost  his 
right  of  action  on  the  note  and  is  compelled  to  rely  on  the  mort- 
gage only  for  the  enforcement  of  his  claim. 

One  of  the  principal  arguments  urged  by  Mr.  Justice  Swayne 
in  support  of  the  conclusion  reached  in  Carpenter  v.  Longan, 
supra,  was  the  strange  anomaly  which  would  result  from  a  differ- 
ent doctrine,  whereby  the  holder  of  the  note  could,  in  an  action 
at  law  on  the  note,  recover  the  whole  amount,  whereas  if  he  pro- 
ceeded to  foreclose  his  mortgage,  he  might  be  unable  to  recover 
anything,  by  reason  of  subsisting  equities  between  the  original 
parties.  His  language  is  :  ^^A  different  doctrine  would  involve 
strange  anomalies.  The  assignee  might  file  his  bill  and  the  court 
dismiss  it.  He  could  then  sue  at  law,  recover  judgment,  and  sell 
the  mortgaged  premises  under  execution.  It  is  not  pretended 
that  equity  would  interpose  against  him.  So  if  the  aid  of  equity 
were  properly  invoked  to  give  effect  to  the  lien  of  the  judgment 
upon  the  same  premises  for  the  full  amount,  it  could  not  be 
refused.  Surely,  such  an  excrescence  ought  not  to  be  permitted 
to  disfigure  any  system  of  enlightened  jurisprudence.  It  is  the 
policy  of  the  law  to  avoid  circuity  of  action,  and  parties  ought 
not  to  be  driven  from  one  forum  to  obtain  a  remedy  which  cannot 
be  denied  in  another." 

Now,  it  is  very  obvious  that,  in  a  case  like  the  present,  no 
such  anomaly  as  that  so  strongly  deprecated  in  the  foregoing 
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quotation,  could  ever  be  presented,  for  the  holder  of  the  note 
having  lost  his  right  of  action  thereon  could  never  obtain  judg* 
ment  at  law  at  all,  and  he  would  be  compelled  to  rely  solely  on 
the  mortgage.  The  learned  justice,  in  the  case  from  which  the 
foregoing  quotation  has  been  made,  after  admitting  that  there  is 
considerable  discrepancy  in  the  authorities  upon  the  question 
under  consideration,  and  after  referring  to  and  commenting  on 
the  case  of  Baiiy  v.  Smith  (14  Ohio  St.,  896),  as  "a  case 
marked  by  great  ability  and  fulness  of  research,*'  in  which  a 
different  view  was  taken,  proceeds  to  say :  *'The  transfer  of  the 
note  carries  with  it  the  security,  without  any  formal  assignment 
or  delivery,  or  even  mention  of  the  latter.  If  not  assignable  at 
law,  it  is  clearly  so  in  equity.  When  the  amount  due  on  the 
note  is  ascertained  in  the  foreclosure  proceeding,  equity  recog- 
nizes it  as  conclusive  and  decrees  accordingly.''  Again  he  says: 
^^All  the  authorities  agree  that  the  debt  is  the  principal  thing  and 
the  mortgage  an  accessory.  Equity  puts  the  principal  and  acces- 
sory upon  a  footing  of  equality,  and  gives  to  the  assignee  of  the  evi- 
dence of  the  debt  the  same  rights  in  regard  to  both.  There  is  no  de- 
parture from  any  principle  of  law  or  equity  in  reaching  this  conclu- 
sion. There  is  no  analogy  between  this  case  and  one  where  a  chose 
in  action  standing  alone  is  sought  to  be  enforced.  The  fallacy 
which  lies  in  overlooking  this  distinction  has  misled  many  able 
minds,  and  is  the  source  of  all  the  confusion  that  exists.  The 
mortgage  can  have  no  separate  existence.  When  the  note  is  paid 
the  mortgage  expires.  It  cannot  survive  for  a  moment  the  debt 
which  the  note  represents.  This  dependent  and  incidental  rela- 
tion is  the  controlling  consideration,  and  takes  the  case  out  of 
the  rule  applied  to  choses  in  action  where  no  such  relation  of  de- 
pendence exists.     Acce%%orium  non  ducity  sequitur  prindpale.'* 

From  all  this  it  is  quite  manifest  that  the  doctrine  established 
by  the  case  from  which  we  have  made  such  liberal  quotations  (it 
being  regarded  as  a  leading  case  upon  the  subject),  rests  upon 
the  assumption  that  the  right  of  action  on  the  note  still  subsists, 
that  it  is  still  the  principal  and  the  mortgage  a  mere  accessory; 
for  if  it  were  otherwise,  and  the  note  had  lost  its  vitality  as  a 
cause  of  action,  or  rather  as  the  foundation  of  the  action,  then 
the  amount  due  on  the  note  could  not  be  ascertained  in  the  fore- 
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closure  proceeding,  and  the  mortgage,  standing  alone,  would  be 
the  chose  in  action,  which  is  sought  to  be  enforced. 

Now,  while  the  doctrine  established  by  the  case  of  Carpenter 
v.  Longan,  may,  and  doubtless  would,  be  recognized  here  in  a 
case  were  the  right  of  action  on  the  note  still  subsists,  the  ques* 
tion  remains  as  to  whether  this  doctrine  is  applicable  to  a  case  like 
the  one  now  under  consideration,  where  the  creditor  has  lost  his 
right  of  action  on  the  note,  and  is  compelled  to  relj  solely  on  the 
mortgage  for  the  enforcement  of  his  claim.  As  is  stated  in  a  pre- 
Tious  part  of  this  opinion,  it  has  been  held  in  this  State  that  where 
a  note  secured  by  a  mortgage  is  barred  by  the  statute  of  limita- 
tions, the  creditor  may,  notwithstanding  he  has  lost  his  right  of 
action  on  the  note,  still  proceed  to  enforce  his  mortgage  {Nichols 
y.  Briggs.  18  S.  C,  473) ;  and  that  even  where  the  note  has 
been  rendered  void  by  a  fraudulent  alteration  of  its  terms,  a 
mortgage  given  to  secure  the  payment  of  the  debt  represented  by 
such  note  may,  nevertheless,  be  enforced.  Plyler  v.  Elliott^  19 
S.  a,  257. 

These  cases,  while  recognizing  the  relationship  between  the 
note  and  the  mortgage — that  the  former  is  the  principal  and  the 
latter  accessory — upon  which  idea  the  cases  of  Carpenter  v. 
Longan  and  others  of  that  class  mainly  rest,  are  based  upon 
the  idea  that  both  the  note  and  the  mortgage  are  mere  securities 
for  the  debt,  and  as  a  creditor  may  take  as  many  different  kinds 
of  security  for  his  debt  as  he  may  be  able  to  obtain,  the  fact  that 
he*  may  have  lost  the  right  to  enforce  one  of  the  securities  does 
not  necessarily  defeat  his  right  to  enforce  the  other.  A  creditor 
holding  two  securities  for  the  same  debt  has  the  right  to  enforce 
either,  or  both,  as  long  as  the  debt  remains  unpaid.  He  is  not 
bound  to  proceed  on  both,  and  he  may  elect  which  of  the  two 
securities  he  will  enforce.  When,  therefore,  a  creditor  holds  both 
a  note  and  mortgage  to  secure  the  payment  of  his  debt,  and  he 
has  lost  his  right  of  action  on  the  note  by  reason  of  an  altera- 
tion in  its  terms,  or  by  reason  of  the  bar  of  the  statute  of  limita- 
tions, there  is  no  reason  why  he  may  not  proceed  to  enforce  his 
other  security — the  mortgage.  But  when  he  does  so  he  must 
rely  alone  upon  the  mortgage,  and  can  claim  no  benefit  arising 
from  its  relationship  to  the  note,  upon  which  he  has  lost  all  right 
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to  proceed.  His  mortgage  then  stands  alone,  for  the  note  hav- 
ing lost  all  legal  vitality,  it  can  no  longer  impart  any  of  its  inci- 
dents to  the  mortgage,  which  must  be  treated  as  a  distinct  and 
independent  security  for  the  debt,  possessed  of  only  such  quali- 
ties as  are  inherent  in  its  nature,  unaided  by  any  incidents  which 
might  have  been  imparted  to  it  by  the  note  previous  to  its  legal 
extinction.  It  seems  to  us  that  this  idea  of  the  absolute  sever- 
ance of  all  relationship  between  the  note  and  the  mortgage  is 
essential  to  the  idea  upon  which  the  two  cases  last  cited  rest 

We  are  of  opinion,  therefore,  that  the  doctrine  that  the  trans- 
fer of  a  negotiable  note,  secured  by  a  mortgage  for  valuable  con- 
sideration before  maturity  without  notice,  carries  with  it  the  mort- 
gage impressed  with  the  qualities  incident  to  the  note,  under  the 
commercial  rule,  only  applies  where  the  note  is  capable  of  being 
used,  and  is  used,  in  the  proceeding  to  foreclose  the  mortgage ; 
but  that  where  the  note  has  lost  its  legal  vitality,  and  all  right  of 
action  upon  it  is  gone,  and  the  only  recourse  is  upon  the  mort- 
gage standing  alone,  the  doctrine  does  not  apply.  In  such  a 
case  the  mortgage  must  be  regarded,  according  to  its  inherent 
nature,  as  unnegotiable  paper,  and  hence  a  purchaser  of  it  can- 
not invoke  the  protection  of  the  commercial  paper,  but  must  rely 
solely  upon  the  equity  rule.  Now,  in  this  case,  as  we  have  seen, 
the  defendant  cannot  invoke  the  protection  even  of  the  equity  rule, 
because  he  paid  no  money  at  the  time  he  acquired  the  mortgage, 
but  took  it  simply  as  collateral  security  for  an  antecedent  debt, 
and  therefore  it  was  in  his  hands  subject  to  all  the  defences  to 
which  it  would  have  been  in  the  hands  of  the  original  mortgagee. 
This  being  so,  and  the  proof  of  an  entire  failure  of  consideration 
being  abundant,  it  follows  that  the  sale  by  the  defendant  of  the 
mortgaged  premises  was  altogether  unauthorized,  and  he  is  there- 
fore liable  to  the  plaintiff  for  the  proceeds  of  such  sale. 

While,  therefore,  we  concur  in  the  ultimate  conclusion  reached 
by  the  Circuit  Judge,  for  the  reasons  hereinbefore  stated,  we  are 
not  prepared  to  endorse  all  of  the  grounds,  as  we  understand 
them,  upon  which  he  bases  his  judgment ;  and  we  desire  to  add, 
in  justice  to  the  Circuit  Judge,  that  owing  to  misprints  in  the 
"Case,"  as  presented  here,  it  is  quite  possible  that  we  may  not 
have  fully  apprehended  the  judge's  views,  and,  therefore,  may  not 
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have  fairly  represented  them,  which,  of  course,  we  have  endeav- 
ored to  do,  as  well  as  the  obscurity  arising  from  misprinting  in 
the  Circuit  decree  would  permit. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  aflBrmed. 

Mr.  Chief  Justice  Simpson  and  Mr.  Justice  McGowan 
concurred  in  the  result. 


AULTMAN  &  TAYLOR  COMPANY  v.  RUSH. 

1.  Findings  of  fiact  by  the  master  concurred  in  by  the  Circuit  Judge, 
SQstained. 

2.  The  respondent  held  bound  in  this  court  by  findings  of  fact  in  the 
court  below,  to  which  he  filed  no  exceptions,  notwithstanding  the  judg- 
ment below  was  wholly  in  his  favor. 

3.  A  married  woman  had  no  power  at  common  law  to  bind  herself  or  her 
estate  by  contract ;  her  contractual  powers  are  derived  wholly  from  the 
constitution  of  1868  and  the  statutes  passed  in  pursuailce  thereof. 

4.  The  provision  of  the  constitution  in  relation  to  the  rif^hts  of  married 
women  had  but  three  purposes :  1.  To  make  the  property  of  the  wife 
her  separate  estate.  2.  To  protect  this  property  from  levy  and  sale 
for  her  husband's  debts.  3.  To  confer  upon  the  wife  the  power  to 
bequeath,  devise,  and  alienate  it.  The  constitution  does  not  em- 
power a  married  woman  to  mortgage  her  separate  estate. 

5.  The  main  intent  of  this  constitutional  provision  was  to  exempt  and 
protect  the  property  of  the  wife  from  the  debts  of  the  husband. 

6.  The  provision  in  section  2C36  of  General  Statutes,  that  ^*all  deeds, 
mortgages,  and  legal  instruments  of  whatever  kind  shall  be  executed 
by  her  [a  married  woman]  in  the  same  manner,  and  have  the  same 
legal  force  and  effect,  as  if  she  were  unmarried,"  does  not  confer  the 
power  of  executing  legal  instruments,  but  only  declares  the  mode  by 
which  she  shall  execute  such  papers  as  the  law  elsewhere  empowers 
her  to  make,  and  their  effect  when  so  executed. 

7.  Under  the  law  ( Oen.  StaL,  J  2037),  a  married  woman  can  contract 
and  be  contracted  with  only  as  to  her  separate  estate.  A  note  signed 
by  her  merely  as  a  surety  for  her  husband,  is  not  binding  on  her,  and 
not  being  binding,  a  mortgage  of  her  property  given  by  her  to  secure 
such  note  is  beyond  the  powers  conferred  upon  a  married  woman. 

8.  In  the  sense  of  this  act,  a  mortgage  is  not  a  contract ;  but  even  if  it 
were,  the  mortgage  here  was  not  a  contract  as  to  the  wife^s  sepa- 
rate estate.     Cases  reviewed. 
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9.    Petition  for  rehearing  refused. 

Mr.  Justice  Mc€k>WAM  dUsentiiig, 

Before  Hudson,  J.,  Abbeville,  October,  1886. 

This  was  an  action  of  foreclosure  instituted  b;  the  Aultman  k 
Taylor  Company  against  J.  N.  Rush  and  Eugenia  J.  Rush,  his 
wife.  The  mortgage  was  given  by  the  wife  to  secure  two  joint 
and  several  promissory  notes,  given  by  both  defendants,  for  the 
purchase  money  of  a  steam  engine,  with  a  clause  added  requiring 
the  payment  of  counsel  fees  in  case  of  suit.  The  steam  engine 
had  been  previously  ordered  in  writing,  as  follows : 

New  Markbt,  June  4,  188J. 
To  the  AuUman  ^  Taylor  Company^  Mamfield,  Ohio : 

You  will  please  ship  to  the  undersigned,  J.  N.  Rush  and  Eu- 
genia J.  Rush,  one  ten-horae  traction  engine  (second  hand). 

This  certifies  that  the  undersigned  agrees  to  receive  the  above 
described  machinery  on  arrival  and  agree  to  pay  to  your  order  at 
the  time  and  place  of  delivery  above  named  eight  hundred  dollars. 
Note  due  1  January,  1885,  for  $400.00. 
Note  due  1  January,  1886,  for  $400.00. 

(Signed)  J.  N.  RUSH, 

EUGENIA  J.  RUSH. 

Desiring  to  obtain  goods  and  credit  as  indicated  in  the  written 
order,  I  hereby  certify  I  am  a  married  woman  and  own  in  fee 
simple,  in  my  own  name,  818  acres  of  land  in  Abbeville  County, 
over  and  above  what  is  exempted  by  law  for  homestead  or  other 
purposes,  the  value  whereof  is  $1,200. 

(Signed)  EUGENIA  J.  RUSH. 

Mrs.  Rush  put  in  a  separate  defence,  claiming  that  she  was  not 
bound  because  she  was  a  married  woman,  and  the  notes  and  mort- 
gage did  not  concern  her  separate  estate.  The  master,  to  whom 
the  issues  were  referred,  held  inter  alia  that  as  only  she  owned 
land,  and  as  the  engine  was  to  run  a  saw  mill  to  saw  timber  on 
that  land,  and  a  thresher  to  be  used,  in  part,  on  crops  of  grain 
made  thereon,  the  purchase  did  concern  her  separate  estate.   The 
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case  was  heard  in  the  Circuit  Court  od  exceptions  to  this  report, 
and  the  following  decree  was  filed : 

This  action  is  founded  upon  two  notes  given  by  J.  N.  Rush 
and  his  wife  to  the  plaintiffs  for  the  purchase  money  of  a  steam 
engine  sold  and  delivered  by  the  plaintiffs  to  the  defendant,  J.  N. 
Rush.  These  notes  are  secured  by  a  mortgage  upon  the  real 
estate  of  Mrs.  Rush,  the  wife,  duly  executed  by  her,  and  also  by 
the  husband,  who  joins  her  in  the  deed  of  mortgage.  Two 
defences  are  set  up,  to  wit :  First,  a  breach  of  contract  in  failing 
also  to  sell  and  deliver  a  saw  mill,  followed  by  a  counter-claim 
for  damages  resulting  therefrom  ;  and  secondly,  the  non-liability 
of  Mrs.  Rush  upon  the  notes  and  mortgage,  because  she  was,  at 
the  time,  and  still  is,  the  wife  of  J.  N.  Rush.  The  land  con- 
veyed in  the  mortgage  is  her  separate  property.  The  master  has 
found  that  there  was  no  breach  of  contract  affecting  the  sale  of 
the  engine,  and  consequently  rejects  the  counter-claim  for  dam- 
ages. In  this  I  concur,  as  the  etridence  fails  to  establish  this 
defence. 

Upon  the  special  defence  of  the  wife,  the  master  finds  that  she 
is  by  the  terms  of  the  statute  bound  by  her  mortgage  of  her  sepa* 
rate  estate ;  and  that  she  is  also  bound  because  the  whole  con- 
tract was  for  the  benefit  of  her  separate  estate.  Upon  the  latter 
branch  of  this  proposition  I  do  not  concur  with  him,  and  hold 
that  if  nothing  but  the  notes  had  been  given,  under  the  evidence 
she  would  not  be  chargeable.  Upon  giving  the  mortgage,  how- 
ever, her  liability  did  become  fixed,  at  least  to  the  extent  of  the 
value  of  the  land  embraced  therein,  should  it  be  less  than  the 
debt;  and  should  it  be  more  than  the  debt,  then  to  the  extent  of 
the  debt  only,  of  course.  Under  our  Constitution,  section  8  of 
article  XIV.,  and  under  section  2036  of  the  General  Statutes, 
the  power  of  a  married  woman  to  acquire  property  is  limited  only 
by  her  means  to  do  so,  and  her  power  to  dispose  of  it  is  limited 
only  by  her  will  and  pleasure,  and  all  contracts  in  reference 
thereto,  voluntarily  entered  into  by  her,  are  binding  upon  her, 
just  as  if  she  were  unmarried.  She  can  mortgage  it,  or  transfer 
it  in  any  way  at  her  pleasure,  and  for  any  purpose  of  a  lawful 
nature. 

With  these  modifications  the  master's  report  is  confirmed  and 
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the  exceptions  thereto  overruled.  Let  the  plaintiffs  have  judg- 
ment of  foreclosure  and  sale  of  the  premises  in  accordance  here- 
with, and  let  the  same  be  prepared  b;  counsel  in  due  form  for 
the  amount  found  due  by  the  master,  including  such  a  fee  to  coon- 
sel  as  the  master  shall  report  upon  testimony  taken,  for  which 
purpose  he  is  directed  to  hear  testimony  and  report  at  once  to 
this  court. 

The  defendants  appealed  upon  several  exceptions  which  raised 
the  precise  points  considered  by  this  court. 

Me$ifr$.  Qraydon  ^  Oraydoriy  for  appellants. 

Messrs.  Perrin  ^  Cothran  and  Sheppard  Bros.^  contra. 

April  20,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Sj mpson.  The  facts  of  this  case,  as  stated 
in  the  decree  of  his  honor.  Judge  Hudson,  who  heard  it,  are  sub- 
stantially as  follows :  The  action  was  founded  upon  two  notes, 
given  by  J.  N.  Rush  and  his  wife,  Eugenia,  for  the  purchase 
money  of  a  steam  engine.  The  notes  were  secured  by  a  mortgage 
upon  a  tract  of  land,  the  separate  estate  of  the  wife,  which  mort- 
gage was  executed  by  the  wife,  her  husband  joining  therein. 
The  object  of  the  action  was  to  foreclose  the  mortgage.  Two 
defences  were  set  up.  First,  a  breach  of  contract,  and  a  counter- 
claim for  damages,  growing  out  of  said  alleged  breach.  Second, 
the  non  liability  of  Mrs.  Rush  on  the  notes  and  mortgages,  she 
being  a  married  woman. 

The  master,  to  whom  the  case  was  referred,  reported  that  there 
was  no  breach  of  the  contract,  in  which  his  honor  concurred. 
He  also  reported  that  Mrs.  Rush  was  liable  both  by  the  terms  of 
the  statute  and  because  the  contract  was  for  the  benefit  of  her 
separate  estate.  His  honor  did  not  concur  in  the  latter  branch 
of  this  proposition,  to  wit,  that  the  contract  was  for  the  benefit  of 
her  separate  estate,  but  he  sustained  the  master  in  the  first  branch, 
holding  and  decreeing  that  the  liability  of  the  wife  was  fixed  by 
the  mortgage,  at  least  to  the  extent  of  the  value  of  the  land  em- 
braced therein,  should  so  much  be  necessary  to  pay  the  debt,  and 
he  ordered  a  foreclosure,  &c.  He  also  allowed  a  fee  of  $50  to 
plaintiffs'  attorney,  to  be  paid  out  of  the  proceeds  of  the  sale. 
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The  appeal  of  the  defendants  alleges  error,  in  that  his  honor 
sustained  the  findings  of  the  master  that  there  was  no  breach  of 
the  contract,  nor  damages  resulting  therefrom,  supporting  their 
counter-claim.  Second,  because  his  honor  held  Mrs.  Rush  liable, 
under  her  mortgage,  to  the  extent  of  the  value  of  the  land,  if  so 
much  was  necessary.  And  third,  that  he  allowed  a  fee  of  $50 
out  of  the  proceeds  of  the  land  to  plaintiffs*  attorney. 

The  first  question  is  a  question  of  fact,  in  which  the  master 
and  the  judge  concurred.  We  have  examined  the  evidence, 
and  we  do  not  find  such  a  want  of  support  to  this  finding  as 
would  warrant  us  to  reverse  it.  We  must  therefore  regard  the 
fact  thus  found  as  established.  And  we  sustain  the  law  applied 
to  said  finding.     This  disposes  of  the  counter-claim,  &c. 

The  main  question  in  the  case  is  as  to  the  liability  of  Mrs. 
Rush  on  her  mortgage,  or  rather  the  liability  of  her  separate 
estate  for  a  debt  contracted  by  her  husband,  to  which  she,  how- 
ever, was  a  party,  and  to  secure  which  she  executed  the  mortgage 
in  question,  although  said  debt  was  not  contracted  for  the  benefit 
of  said  separate  estate.  This  brings  up  squarely  the  question 
whether  a  married  woman  can  mortgage  her  separate  estate  for 
a  debt  not  contracted  for  its  benefit,  the  debt  in  fact  being  the 
debt  of  another  party,  in  this  instance  that  of  her  husband.  Or 
whether,  being  herself  limited  to  contracts  ^'as  to  her  separate 
estate,"  she  is  not  also  confined  in  the  execution  of  mortgages  to 
that  limit,  to  wit,  to  contracts  ^^as  to  her  separate  estate." 

The  Circuit  Judge  held  that  the  notes  sued  on  were  nullities 
as  to  Mrs.  Rush,  the  fact  having  been  established  that  they 
were  not  given  for  the  benefit  of  her  estate.  This  holding  was 
no  doubt  correct,  under  the  principle  of  the  recent  case  of  Hahe- 
nieht  v.  Rawls^  24  S.  (7.,  461.  We  must  start  out,  then,  with 
the  proposition  that  Mrs.  Rush  is  not  liable  in  any  way  upon  the 
notes  sued  on ;  that  they  were  void  as  to  her,  for  the  reason  that 
she  had  no  power  to  make  them,  she  being  at  the  time  a  married 
woman,  and  the  notes,  not  being  the  evidence  of  a  debt  contract- 
ed '*a8  to  her  separate  estate."  So  the  clear  question  is,  as  stated, 
whether  a  married  woman  can  mortgage  her  separate  estate  to 
secure  such  notes. 

It  will  be  conceded,  without  argument,  that  a  married  woman 
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has  no  such  power  at  common  law.  It  follows,  theil,  that  if  she 
hos  such  power,  it  must  be  found  conferred  upon  her  by  one  or 
both  of  the  two  other  sources  of  all  of  our  law,  except  the  com- 
^  mon  law,  to  wit,  the  constitution  of  1868  and  the  statutes  enact- 
ed in  accordance  therewith.  The  boundary,  therefore,  of  the 
question  is  the  constitution  and  the  act  of  the  assembly  upon  the 
rights  of  married  women,  to  which  we  will  now  address  oursehes. 

There  is  but  one  section  in  the  constitution  on  this  subject, 
which  is  as  follows :  ^'The  real  and  personal  property  of  a  mar- 
ried woman,  held  at  the  time  of  her  marriage,  or  that  which  she 
may  thereafter  acquire,  either  by  gift,  grant,  inheritance,  devise, 
or  otherwise,  shall  not  be  subject  to  levy  and  sale  for  her  has- 
band*s  debts,  but  shall  be  held  as  her  separate  property,  and  may 
be  bequeathed,  devised,  or  alienated  by  her  the  same  as  if  she 
were  unmarried.*'     Article  14,  section  8. 

In  considering  the  question  it  must  be  borne  in  mind  all  the 
time,  and  it  may  be  well  to  repeat  it  here,  that  before  the  adop- 
tion of  the  constitution  of  1868,  and  the  acts  passed  since  on  this 
subject,  a  married  woman  in  this  State  was  absolutely  devoid  of 
all  power  in  the  premises,  except  in  trust  estates  where  certain 
power  might  be  conferred.  But  generally  she  was  powerless 
as  to  all  contracts,  mortgages,  conveyances,  deeds,  and  all  such 
papers.  Such  being  the  fact,  it  follows  that  she  is  still  power- 
less, except  so  far  as  her  rights  in  this  regard  have  been  enlarged 
by  the  constitution  or  the  acts,  which  enlargement  must  be  point* 
ed  out,  and  to  which  she  must  be  confined. 

Now,  the  general  right  to  make  a  mortgage  of  her  separate 
estate  to  secure  even  her  own  debt,  much  less  the  debt  of  her 
husband  or  of  any  other  person,  certainly  cannot  be  claimed  under 
the  section  of  the  constitution  referred  to  above.  That  section 
has  but  three  purposes  (neither  of  which  embraces  the  power  in 
question),  to  wit,  first,  to  declare  the  property  of  the  wife,  how- 
ever acquired,  to  be  her  separate  estate ;  second,  to  protect  this 
property  from  levy  and  sale  for  her  husband's  debts ;  and  third, 
to  confer  upon  the  wife  the  power  to  bequeath,  devise,  or  alienate 
said  property.  It  is  true  that  by  it  her  common  law  disability 
has  been  removed  to  some  extent,  to  wit,  to  the  extent  of  allow- 
ing her  to  bequeath,  devise,  and  to  alienate  Iter  teparate  eitaU, 
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and  this  she  is  aathorized  to  do  as  fully  as  if  she  were  a  single 
woman,  but  nothing  more.  Her  disability  as  to  all  else  remains 
as  before,  so  far  as  the  constitutional  provisions  affect  her,  the 
prime  and  essential  object  of  which  seems  to  have  been  to  protect 
the  property  of  wife  from  debts  and  contracts  of  the  husband,  and 
to  obviate  the  necessity  of  a  trustee  to  this  end. 

This  was,  no  doubt,  the  motive  and  foundation  of  the  section, 
and  this  was  accomplished  in  its  first  branch,  and  then  follows 
the  power  to  bequeath,  devise,  and  alienate,  which  was  a  neces- 
laary  incident  to  the  enjoyment  of  the  legal  ownership  of  the  pro- 
perty with  which  the  wife  had  now  been  invested.  Giving  a  lien, 
however,  on  real  estate  by  a  mortgage  is  neither  a  bequest,  a 
devise,  nor  an  alienation  { TFiarren  v.  Raymond^  17  S,  (7.,  198), 
and  yet  this  is  all  the  power  conferred  by  the  constitution.  And, 
besides,  if  such  lien  is  intended  to  secure  the  payment  of  a  debt 
of  the  husband,  it  would  defeat  the  main  and  most  important  pur- 
pose of  the  section,  to  wit,  the  exemption  of  her  property  from 
his  debts. 

We  conclude,  therefore,  that  the  mortgage  of  Mrs.  Rush  finds 
no  support  in  article  XIV.,  section  8,  of  the  Constitution. 

Let  us  next  examine  the  act  of  assembly  on  this  subject,  to  wit, 
sections  2035,  2036,  and  2037  of  the  General  Statutes.  Section 
2035,  and  the  first  part  of  section  2036,  contain  nothing  more 
than  the  provisions,  nearly  verhatim^  of  the  constitution,  supra^ 
and  therefore  they  need  no  further  consideration  here.  The  lat- 
ter part  of  section  2086  provides  for  the  disposition  of  the  estates 
of  married  women  dying  intestate,  which  is  not  involved  here ;  then 
follows  a  provision,  "That  all  deeds,  mortgages,  and  legal  instru- 
ments of  whatever  kind  shall  be  executed  by  her  in  the  same  man- 
ner, and  have  the  same  legal  force  and  effect,  as  if  she  were  unmar- 
ried." This  provision  is  earnestly  claimed  as  furnishing  the  right 
to  mortgage,  it  being  contended  that  the  power  to  do  so  is  here 
conferred.  This  proposition  will  be  considered  below.  Section 
2037  provides :  "That  a  married  woman  shall  have  the  right  to 
purchase  any  species  of  property  in  her  own  name,  and  to  take 
proper  legal  conveyances  therefor,  and  to  contract  and  be  con- 
tracted with,  as  to  her  separate  property,  in  the  same  manner  as 
if  she  were  unmarried.'' 
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These  sections  of  the  general  statutes  were  taken  from  the  act 
of  1870  (14  Staty  325),  entitled,  "An  act  to  carry  into  effect  the 
provisions  of  the  constitution  in  relation  to  the  rights  of  married 
women,**  being  sections  1,  2,  and  3  of  that  act.  To  ascertain 
their  true  intent  and  meaning,  the;  must  be  construed  together 
and  as  a  whole.  At  the  time  of  the  passage  of  this  act,  1870, 
the  words,  "as  to  her  separate  estate,**  immediately  following  the 
words,  "to  be  contracted  with,**  in  section  2037,  were  not  incor- 
porated. They  have  since  (1882)  been  inserted  by  amendment, 
but  before  the  execution  of  the  mortgage  herein.  Without  these 
words,  supposing  the  general  assembly  could  invest  a  married 
woman  with  power  beyond  that  conferred  by  the  constitution 
(see  Felzer,  Rodger$  ^  Co.  v.  Campbell  ^  Co.,  15  S.  C,  690), 
there  is  no  doubt  that  section  3  of  the  act  of  1870  invested  her 
with  all  the  powers  oi^femme  sole,  completely  annulling  all  the 
disabilities  of  marriage  at  common  law,  and  making  her  absolate* 
ly  free  and  competent  to  make  any  contract  or  to  execute  any 
kind  of  a  paper,  deed,  or  mortgage  that  a,femme$ole  could  make. 

And  section  2,  now  section  2036,  General  Statutes,  recog- 
nizing her  right  in  this  respect  as  then  conferred  in  section  3, 
now  2037,  General  Statutes  (with  those  important  words  omit- 
ted), provided  in  its  last  clause,  as  stated  above,  to  wit,  that 
all  deeds,  mortgages,  and  legal  papers  that  she  might  execute 
should  be  executed  in  the  same  manner,  and  should  have 
the  same  legal  force  and  effect  as  if  she  were  unmarried.  We 
do  not  conceive,  however,  that  this  recognition  was  the  con- 
ferring of  an  independent  power  to  execute  a  mortgage  or  other 
paper,  in  addition  to  the  power  conferred  in  section  3  of  the 
act ;  but  we  think  it  was  a  mere  declaration  that  such  papers, 
deeds,  mortgages,  as  she  could  legally  make  under  the  general 
provisions  of  the  act,  should  be  made  as  other  people  made  them ; 
that  is,  in  the  same  manner  as  to  form,  &c.,  and  when  so  made 
they  should  have  the  same  force  and  effect  as  other  deeds,  &c 
And  therefore  instead  of  looking  to  this  section  to  ascertain  what 
papers  she  can  make,  we  must  look  to  the  constitution  and  to  sec- 
tion 2037,  where  her  powers  are  expressly  conferred.  In  other 
words,  section  2037  of  the  General  Statutes  and  section  8  of  the 
Constitution  are  the  sections  which  confer  the  powers,  and  sec- 
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f 
tion  2036  declares  the  manner  in  which  said  powers  shall  be  exer- 
cised, at  least  as  to  the  execution  of  the  papers  therein  mentioned. 

Now,  as  the  act  of  1870,  in  section  8,  conferred,  as  it  did,  upon 
married  women  full  power  to  contract  and  be  contracted  with,  on 
any  and  on  all  matters,  no  doubt  this  power  carried  with  it  the 
power  to  secure  the  performance  of  her  contracts  by  a  mortgage 
of  her  property.  Hence  the  necessity  of  section  2  prescribing 
the  manner  of  execution.  And  if  this  case  had  arisen  before  the 
amendment  mentioned,  when  the  powers  of  the  wife  were  unlim- 
ited, doubtless  the  judgment  below  would  be  held  correct.  But 
it  has  occurred  since,  and  the  act,  as  it  now  reads,  must  be  ap- 
plied to  it ;  and  in  making  the  application  we  are  not  to  know 
that  said  words  were  at  any  time  absent  or  omitted. 

As  the  section  now  reads,  it  must  be  admitted  that  no  power 
to  contract  or  be  contracted  with  except  "as  to  her  separate 
estate"  is  conferred  upon  a  married  woman.  That  is  the  lan- 
guage of  the  section,  and  there  is  no  ambiguity  about  it,  and  there 
being  no  additional  power  conferred  elsewhere,  the  exercise  of 
any  other  must  be  illegal.  Now,  it  is  admitted,  or  at  least  the 
judge  has  found  as  a  matter  of  fact,  and  there  is  no  exception  to 
said  finding^  that  the  notes  sued  on  here  were  not  contracts  "as 
to  the  separate  estate"  of  Mrs.  Rush,  so  that  the  conclusion  is 
inevitable,  and  the  Circuit  Judge  has  so  held,  that  they  must  be 
expunged  from  the  case.  This  leaves  nothing  but  the  mortgage 
as  to  her.  Can  it  be  construed  and  held  a  contract  "as  to  her 
separate  estate"  ?  If  not,  can  it  be  enforced  in  face  of  the  fact 
that  she  can  make  no  other  kind  of  contract  ? 

First,  is  a  mortgage  a  contract  in  the  sense  of  the  act  ?  A 
contract  is  an  agreement  founded  upon  a  legal  consideration,  to 

'  The  judgment  in  this  case  was  wholly  in  favor  of  the  plaintiff  corpo- 
ration, and  therefore  an  appeal  by  the  plaintiff  would  have  been  improper 
practice.  If  the  result  be  correct,  the  judgment  will  not  be  disturbed  even 
though  such  result  was  reached  by  an  erroneous  course  of  reasoning.  See 
Dearman  v.  Trimmier^  next  case  ante^  and  many  other  cases.  But  the 
principal  case,  and  others,  show  that  it  is  necessary  for  the  successful  party 
to  take  exceptions  to  all  the  findings  of  fact  with  which  he  is  not  satisfied, 
if  he  desires  in  this  court  to  question  their  correctness.  These  exceptions 
and  a  notice  to  the  appellant  that  the  respondent  will  rely  upon  the  grounds 
thereby  raised,  in  support  of  the  judgment  below,  should  be  printed  in  the 
Brief. — Repobteb. 
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do,  or  not  to  do,  &c.  A  mortgage  is  the  imposition  of  a  lien  on 
certain  property  therein  mentioned,  given  to  secure  a  contract; 
but  it  is  something  independent  of  the  contract  itself,  and  is  col- 
lateral thereto.  It  is  a  means  consented  to,  by  which  the  con- 
tract to  which  it  is  collateral  may  be  enforced.  Doubtless,  as  we 
have  said,  the  power  to  make  a  contract  carries  with  it  the 
power  to  execute  a  mortgage  to  secure  it,  but  where  there  is 
no  power  to  make  the  contract  to  be  secured,  whence  cometh 
the  power  to  secure  it  by  a  mortgage  ?  If  it  exists  at  all,  it  most 
be  found  elsewhere  than  in  section  2037,  because,  as  we  haye 
seen,  that  confines  the  wife  entirely  to  contracts  ^*as  to  her  sep- 
arate estate." 

It  is  contended  that  it  is  found  in  the  last  clause  of  2036, 
quoted  above,  so  that  the  question  comes  back  again,  does  this 
clause  confer  such  power  ?  We  have  already  given  our  under- 
standing of  the  intent  of  this  clause,  to  wit,  that  it  was  nothing 
more  than  to  prescribe  the  manner  of  the  execution  of  the  papers, 
which  a  wife  could  make  under  the  other  provisions  of  the  act, 
&c.  To  support  this  view  we  may  say  it  can  hardly  be  supposed 
that  the  general  assembly  intended  to  confer  power  on  a  married 
woman  to  make  a  mortgage  of  her  estate  to  secure  a  contract, 
which  contract  it  had  declined  to  permit  her  to  make.  This  is 
the  exact  case  claimed  here.  It  is  conceded  that  the  notes  given 
by  Mrs.  Rush  are  nullities  as  to  her,  on  the  ground  that  not  hav- 
ing been  made  ''as  to  her  separate  estate,"  she  was  without  power 
to  give  them.  They  are,  therefore,  confessedly  utterly  void  as 
to  her,  and  yet  it  is  claimed  that  she  has  made  her  estate  liable 
to  pay  them  by  her  mortgage. 

There  may  be,  in  some  respects,  a  difference  between  one  being 
liable  personally  on  a  contract,  and  certain  of  his  property  being 
made  liable  thereby — the  difierence  between  a  contract  in  person' 
am  and  a  contract  in  rem.  But  that  difi*erence  cannot  be  inter- 
posed here  to  support  the  judgment  below.  The  scheme  of  the 
married  woman  act  was  chiefly — we  may  say,  almost  entirely — ^to 
protect  her  property,  and  to  consecrate  it  to  her  use,  especially 
against  the  debts  of  her  husband.  We  cannot,  therefore,  suppose 
that  it  was  intended  to  limit  her  power  to  contract  personally  as 
to  her  separate  estate,  and  then  give  her  the  power  to  mortgage 
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unlimitedly  said  estate,  not  only  for  her  own  debt,  but  for  the 
debt  of  any  one  else,  and  whether  contracted  ^'as  to  her  separate 
estate"  or  not;  yet  such  would  be  the  result  of  the  position  con- 
tended for.  It  seems  to  us  that  before  we  could  reach  such  a 
conclusion  bearing  such  fruit,  we  should  find  some  language  ex- 
pressly conferring  this  remarkable,  inconsistent  power,  instead  of 
relying  on  a  mere  inference  drawn  from  general  terms  like  those 
in  section  2036. 

If  this  be  the  true  doctrine,  we  would  have  the  strange  incon* 
sistency  of  a  married  woman  having  no  power  to  make  any  con- 
tract herself,  except  ^^as  to  her  separate  estate*'  (section  2037), 
and  yet  having  the  power  to  pledge  her  whole  estate  by  mot*tgage 
to  secure  the  contract  of  another,  made  without  reference  to  said 
estate — thus  sowing  the  seeds  of  inevitable  destruction  in  the 
very  scheme  which  the  married  woman's  act  was  intended  to 
establish — the  protection  of  her  property,  and  its  dedication,  as 
it  were,  to  her  use,  free  from  the  debts  and  contracts  of  her  hus- 
band. Let  the  doctrine  contended  for  be  the  law,  and  the  scheme 
of  the  act  is  gone ;  because  it  is  well  known  how  willingly  a  con- 
fiding wife  will  execute  any  paper  desired  by  her  husband,  espe- 
cially if  there  be  hope  to  save  him  from  wreck  or  financial  ruin. 

But  admit  that  a  mortgage  is  a  contract  in  the  sense  of  the  act, 
was  it  a  contract  here  '^as  to  the  separate  estate"  of  Mrs.  Rush  ? 
True,  it  embraces  her  separate  estate,  but  did  it  have  reference 
thereto  in  the  sense  of  the  act  ?  The  only  reference  it  had  was 
to  encumber  it  with  a  lien  for  the  contract  of  another.  Is  such  a 
reference  included  in  the  meaning  of  the  words  '^as  to  her  sepa- 
rate estate"  ?  Was  it  intended  by  restricting  a  married  woman 
to  contracts  *'as  to  her  separate  estate"  to  include  every  and  all 
contracts  that  might  in  any  way  affect  or  bear  upon  said  estate  ? 
If  so,  she  had  this  power  in  full  before  these  words  were  inserted 
in  1882,  as  we  have  seen  above.  As  the  section  stood  originally 
she  had  all  the  powers  of  a/emme  Bole.  She  could  make  a  con- 
tract of  any  kind,  and  her  separate  property  was  liable,  like  the 
property  of  any  other  debtor,  to  be  reached  by  action  and  judg- 
ment, and  she  could  mortgage  it,  as  she  pleased.  Why,  then, 
insert  the  suggested  words  ?  It  must  have  been  because  the  leg- 
islature saw  the  danger  to  her,  in  this  broad  power,  and  with  the 
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view  to  shield  her  from  it,  and  doubtless  to  prevent  her  fbm 
doing  the  very  thing  attempted  here,  she  was  confined  bj  the 
amendment  to  contracts  intended  to  benefit  her  estate,  or  at  least 
having  some  direct  reference  to  it,  independent  of  any  other  con- 
tract to  which  it  might  be  attempted  to  be  pledged  as  a  collateral. 

Now,  the  mortgage  here  is  not  a  contract  of  this  kind ;  it  was 
not  intended  in  itself  to  secure  any  benefit  or  improvement  to  the 
separate  estate,  or  to  affect  it  in  any  way  in  the  sense  of  the  act. 
Nor  was  it  intended  to  secure  a  contract  made  for  that  purpose. 
On  the  contrary,  it  was  intended  to  secure  the  purchase  money  of 
a  steam  engine,  bought  by  her  husband,  and,  according  to  the 
facts  found,  having  no  reference  whatever  to  the  separate  estate 
of  Mrs.  Rush. 

It  is  not  our  provi^ice  to  suggest  what  the  law  should  be,  either 
in  this  or  in  any  other  matter,  and  this  we  have  not  attempted 
here.  Our  duty  is  to  declare  what  the  law  is  in  the  case  before 
us,  and  to  this  we  have  confined  ourselves,  reaching  the  conclusion 
in  so  far  as  it  depends  upon  the  construction  of  the  constitution 
and  the  act  of  1870,  that  the  judgment  below  must  be  reversed. 

There  is  now  nothing  left  but  to  show  that  our  decided  cases 
are  not  in  conflict  with  the  conclusion  reached,  which,  we  think, 
will  appear  from  a  short  reference  thereto.  The  cases  in  our 
reports  touching  this  subject  are  Witsell  v.  Charleston^  7  S,  (7., 
88 ;  Ro88  V.  Linder,  12  Id,  ^  592 ;  Pelzevy  Rodgers  ^  Co,  v. 
Campbell^  Co,,  15  Id.,  587;  Witte  v.  Wolfe,  16  Id.,  256; 
Clinkscales  v.  Hall,  15  Id.,  604  ;  and  the  late  case  of  Habenicht 
v.  i2(iW«,  24/d.,  461. 

In  Witsell  V.  Charleston,  the  contest  was  over  certain  city  stock, 
personal  property,  and  the  main  question  involved  was,  whether 
a  married  woman,  Mrs.  Witsell,  had  power  to  alienate  her  stock, 
under  article  XIV.,  section  8,  of  the  Constitution,  in  which  she 
had  an  equitable  estate  at  the  time  of  the  adoption  of  the  consti- 
tution. The  court  held,  under  the  facts  of  that  case  and  the  char- 
acter of  the  trust,  that  she  could,  and  incidentally  having  the 
power  to  alienate,  she  could  pledge  it  for  her  husband's  debts. 

In  Itoss  V.  Under  nothing  was  decided,  except  that  a  wife 
could  bind  herself  by  contract. 

In  Pelzer,  Rodgers  ^  Co.  v.  Campbell  ^  Co.,  a  married  wo- 


Digitized  by 


Google 


AuLTMAN  &  Taylor  Co.  v.  Rush.  529 

Bep.]  November  Term,  1886. 

1 . 

man  signed  the  notes  of  her  son  as  surety.  The  court  held  that 
she  could  do  so  under  the  act  of  1870,  and  further,  that  there  was 
nothing  in  the  constitution  of  1868  which  prevents  the  legislature 
from  giving  a  married  woman  rights  and  powers  in  addition  to 
those  conferred  by  that  instrument,  as  was  done  in  the  act  of 
1870,  to  the  extent  of  making  her  a  femme  sole  as  to  contracts 
generally,  &c.,  the  constitution  having  given  her  no  other  power 
but  to  bequeath,  devise,  and  alienate  her  separate  estate. 

In  Clinkscales  v.  HalU  it  was  held  that  a  married  woman  might 
be  sued  at  law  upon  a  personal  contract  entered  into  as  surety  for 
her  husband. 

In  Witte  v.  Wolfe,  the  court  held  that  a  married  woman  may 
contract  as  surety  for  her  husband,  and  thereby  make  herself  and 
her  separate  estate  liable  for  the  payment  of  the  debts,  and  also, 
that  under  the  act  of  1870  she  could  mortgage  a  tract  of  land 
conveyed  to  her  after  the  passage  of  that  act,  and  that,  indepen- 
dently of  the  constitution  and  the  act  of  1870,  she  could  mortgage 
a  tract  of  which  she  was  a  cestui  que  trusty  the  trust  deed  giving 
her  such  power. 

All  of  these  cases,  however,  were  decided  before  the  amend- 
ment of  1882  to  the  act  of  1870,  by  which  the  important  words, 
"As  to  her  separate  estate,'*  were  inserted,  and  when  there  was 
no  doubt,  these  words  being  absent,  that  a  married  woman  by  the 
force  and  effect  of  the  act  had  all  the  powers  of  a  femme  sole  as 
to  making  contracts.  Of  course,  then,  she  could  become  surety 
for  her  husband  or  for  any  one  else,  or  she  could  execute  a  mort- 
gage or  any  other  paper  that  a,  femme  sole  could  execute. 

We  come  next  to  Habenicht  v.  Rawls.  This  is  a  recent  deci- 
sion, and  since  the  amendment  of  1882.  It  was  a  case  in  which 
Mrs.  Agnew,  a  married  woman,  endorsed  certain  notes  made  by 
Rawls  and  Wilhalf,  in  discharge  of  a  lien  which  the  payee  of  said 
notes  held  on  a  stock  of  goods  of  Rawls  and  Wilhalf.  The  ques- 
tion in  the  case  was,  could  she  be  made  liable  on  her  endorse- 
ment ?  This  court  held  that  while  before  the  amendment  of  1882 
to  the  act  of  1870,  and  in  accordance  with  the  cases  mentioned 
above,  had  the  endorsement  been  made  then,  she  would  have  beeff 
responsible ;  yet  that  now,  and  since  the  amendment,  she  could 
not  be  held  liable,  as  that  amendment  limited  her  power  exclu- 
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sivelj  to  contracts,  the  object  of  which  was  to  affect  directly  her 
separate  estate,  as  contradistinguished  from  a  contract  with  an 
intention  merely  to  bind  said  separate  estate — Mr.  Justice  Mclver 
closing  a  most  carefully  considered  opinion  for  the  court  in  these 
words :  "If,  therefore,  a  wife  should  sign  a  note  as  surety  for  her 
husband,  or,  indeed,  for  any  other  person,  and  should  declare  in 
the  note,  in  express  terms,  her  intention  to  bind  her  separate 
estate,  that  would  not  make  the  contract  valid  as  to  her,  unless  it 
was  made  to  appear  that  the  contract,  though  executed  by  her  as 
surety,  was  designed  to  benefit  her  separate  property,  or  in  some 
way  related  to  or  concerned  such  ^property."  This  case,  we 
think,  is  conclusive  of  the  question. 

We  have  not  referred  to  cases  decided  in  other  States,  for  the 
reason  that  the  question  involved  is  mainly  statutory.  And  ts 
the  statutes  of  the  different  States  differ  materially  in  their  pro- 
visions, the  cases  construing  them  elsewhere  could  give  us  no  aid 
here. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded,  with 
leave  to  the  plaintiff  to  apply  below  for  judgment  against  the 
defendant,  J.  N.  Rush,  for  the  amount  due  on  the  note. 

Mr.  Justice  McIver  concurred. 

Mr.  Justice  McGowan,  dissenting.  I  cannot  concur  in  this 
judgment.  I  am  so  much  dissatisfied  with  it  that  I  had  intended 
to  express  my  views  upon  the  subject  at  some  length,  but  I  find 
myself  under  such  circumstances  as  not  to  be  able  to  do  it  at  this 
time.  Considering,  however,  its  great  importance,  I  cannot  con- 
sent to  let  it  pass  without  indicating  at  least  the  heads  of  my 
objections. 

It  seems  to  me  that  the  opinion  proceeds  upon  the  mistaken 
view  of  going  back  to  the  common  law  as  the  basis  of  construc- 
tion, instead  of  to  the  constitution  of  1868,  which,  as  I  conceive, 
was  intended  to  supersede  the  old  common  law  doctrine  as  to  the 
rights  of  married  women,  which,  as  to  property,  substantially 
merged  the  existence  of  the  wife  into  that  of  her  husband,  and  to 
substitute  therefor  a  fundamental  constitutional  provision,  giving 
to  married  women  civil  existence  not  only  as  to  the  power  of 
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acquiring  and  holding  property  in  her  own  right,  but  also  as  to 
the  corresponding  power  to  dispose  of  it.  The  power  to  hold  the 
fee,  as  a  rule,  carries  with  it  the  inherent  right  of  the  jtis  dis- 
ponendi;  and  when  it  was  considered  wise  to  make  a  great  change 
as  to  the  power  of  acquiring,  it  was  not  unnatural  that  there  should 
come  with  it  a  corresponding  change  as  to  the  power  of  disposal — 
one  being  the  logical  sequence  of  the  other;  otherwise,  the  power 
to  receive  and  hold,  without  the  power  of  disposal,  would  have  in 
it  something  of  that  element  which  made  the  mortmain  laws  so 
objectionable. 

The  provision  of  the  constitution  is  as  follows :  '^The  real  and 
personal  property  of  a  woman,  held  at  the  time  of  her  marriage, 
or  that  which  she  may  thereafter  acquire,  either  by  gift,  grant, 
inheritance,  devise,  or  otherwise,  shall  not  be  subject  to  levy  and 
sale  for  her  husband*s  debts,  but  shall  be  held  as  her  separate 
property,  and  may  be  bequeathed,  devised,  or  alienated  by  her, 
the  same  as  if  she  were  unmarried,"  &c.  I  would  ask  if  there  is 
any  one  whose  mind  is  unbiassed  by  long  familiarity  with  the 
common  law  doctrine,  who  can  read  this  provision  as  a  whole 
without  being  perfectly  satisfied  that  the  purpose  was  threefold : 
first,  to  supersede  the  common  law  by  endowing  a  married  woman 
with  the  power  to  acquire  and  hold  property  in  her  own  right ; 
second,  to  protect  that  property  from,  not  her  own,  but  her  hus- 
band's debts ;  and  third,  to  give  her  the  general  power  of  disposal 
thereof,  "the  same  as  if  she  were  unmarried*' — the  words,  ''be- 
queath or  devise,"  enabling  her  to  dispose  of  her  property  at  her 
death,  and  the  word  "alienate"  to  dispose  of  it  during  her  life? 

Is  it  not  plain  that  the  grant  of  the  power  to  acquire  and  "alien- 
ate" property,  gave  at  the  same  time  the  power  to  contract^  so 
far,  at  least,  as  was  necessary  to  the  act  of  acquiring  or  of  alien- 
ating? It  is  not  allowable  to  assume  that  a  constitutional  pro- 
vision would  give  a  power  without  giving  also  the  means  neces- 
sary to  execute  it.  As  it  seems  to  me,  the  power  to  purchase  and 
alienate  necessarily  carries  the  power  to  make  a  contract  in  respect 
to  the  property.  In  my  judgment,  the  power  of  a  married  woman 
to  contract  in  respect  to  her  separate  estate  was  not  given  to  her 
by  any  act  of  the  legislature,  but  by  the  constitution  itself,  which 
gave  her  the  express  powers  to  acquire,  hold  in  her  own  name^ 
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and  to  ''alienate'*  it,  and  all  powers  necessary  in  executing  those 
expressly  given. 

This  was  certainly  the  contemporaneous  construction.  In  1870 
the  legislature  passed  the  "Act  to  carry  into  effect  the  provisions 
of  the  constitution  in  relation  to  the  rights  of  married  women," 
which,  after  repenting  the  very  words  of  the  constitution,  then, 
in  order  to  make  the  matter  more  clear  and  full,  proceeded  as  fol- 
lows :  "A  married  woman  shall  have  power  to  bequeath,  devise, 
or  convey  her  separate  property  in  the  same  manner  and  to  the 
same  extent  as  if  she  were  unmarried  *^  *  *  *  and  all  deeds,  mort- 
gages, and  legal  instruments  of  whatever  kind  shall  be  executed 
by  her  in  the  same  manner  and  have  the  same  legal  force  and 
effect  as  if  she  were  unmarried.  A  married  woman  shall  have 
the  right  to  purchase  any  species  of  property  in  her  own  name 
and  to  take  proper  legal  conveyance  therefor,  and  to  contract  and 
be  contracted  with  in  the  same  manner  as  if  she  were  unmarried," 
&c. 

In  giving  interpretation  to  this  act  in  the  case  of  Pelzer^  Rod- 
ger 8  ^  Co.  V.  Campbell  ^  Co,^  16  iS.  C,  591,  this  court,  in  ad- 
verting to  the  fact,  that  the  terms  of  the  act  are  more  full  than 
those  of  the  constitution,  said :  "It  is  plain  that  these  apparent 
additions  were  nothing  more  than  stating  fully  and  particularly 
what  was  properly  inferable  from  the  powers  given  in  the  consti- 
tution to  devise,  bequeath,  or  alienate.  So  as  to  the  third  section: 
Can  it  be  fairly,  and  with  entire  confidence,  affirmed  that  the 
powers  expressly  given  in  the  constitution  to  acquire  property  by 
gift,  grant,  inheritance,  devise,  or  otherwise,  do  not  include  and 
authorize  the  subordinate  powers  specified  by  the  act  to  purchase 
property  in  her  own  name,  and  take  proper  legal  conveyances 
therefor,  and  to  contract  and  be  contracted  with  ?  It  is  asked, 
with  some  force,  how  could  she  purchase  or  convey  without  the 
power  to  contract?  It  is  insisted  that  the  particulars  of  the  act 
are  nothing  more  than  the  filling  up  of  the  general  outline  indi- 
cated by  the  constitution,  &c.'* — page  592.  See,  also,  the  case 
of  WiUell  v.  Charleston,  7  aS^.  (7.,  88. 

The  constitution  gives  to  a  married  woman  the  express  power 
to  "alienate*'  her  separate  estate.  What  does  that  mean?  The 
word  "alienate  "  does  not  express  any  particular  form  of  transfer, 


Digitized  by 


Google 


AuLTMAN  &  Taylor  Co.  v.  Rush.  533 

Rep.]  November  Term,  1886. 

but  is  a  general  term  and  embraces  all  the  forms  of  transfer 
known  to  the  law,  on  the  principle  that  the  whole  includes  all  its 
parts.  "To  alienate  is  to  pass  property  from  one  person  to  an- 
other." \  L.  ^  R.  Law  Dict.y  under  title  "alienate.**  Does  it  not 
include  a  sale  for  consideration,  or  a  gift  without  consideration,  or  a 
deed  of  conveyance  absolute  or  conditional,  for  life  or  for  years  ? 
And  if  so,  why  not  a  mortgage  as  stated  in  the  explanatory  act  ? 
Suppose  there  was  here  no  statutory  or  constitutional  "separate 
estate,'*  but  one  created  under  the  old  equity  doctrine  by  a  deed 
of  settlement  inter  partes^  and  the  identical  words  of  the  consti- 
tution, "bequeath,  devise,  or  alienate,**  were  used  in  raising  the 
powers,  would  not  the  broad  and  general  term  "alienate**  give 
the  cestui  que  trust  in  equity  the  right  to  charge  the  estate  with 
a  mortgage  ?     Can  there  be  a  doubt  upon  the  subject  ? 

As  Mr.  Bishop  says  :  "Out  of  the  power  which  eifemme  covert 
has  to  dispose  of  her  separate  estate,  or  of  the  income  thereof, 
whether  the  power  proceeds  from  express  words  in  the  deed  of 
settlement,  or  from  the  construction  of  the  court,  where  the  set- 
tlement is  silent  respecting  it,  grows  the  lesser  power,  which  is 
included  in  the  other,  to  charge  the  estate  with  a  specific  debt  or 
engagement.  This  general  doctrine  is  universal  in  our  Ameri- 
can courts,  that  this  lesser  power  exists  wherever  the  greater 
does,*'  &c.  1  Bishop  Mar.  Worn.,  sec.  870,  and  cases  in  notes. 
Again,  at  section  872,  the  same  author  says  :  "It  is  but  reiterat- 
ing in  another  form  of  words  what  has  already  been  laid  down, 
to  say  that  if  a  married  woman  has  the  authority  to  convey  her 
separate  estate,  she  can  therefore  pledge  or  charge  it  with  a  debt 
or  engagement  whenever  she  employs  express  terms,  or  those 
which  necessarily  carry  with  them  this  intent.  What  will  con- 
stitute a  charge  upon  the  estate  4s*  in  the  language  of  Harris, 
J.,  in  a  New  York  case,  'simply  a  rule  of  evidence.'  All  agree 
that  when  a  wife  haB  expressly  charged  the  payment  of  a  debt 
upon  her  separate  estate,  whether  it  be  her  own  debt  or  the  debt  of 
another,  such  charge  is  valid  and  will  be  enforced."  Yale  v.  De- 
derery  18  N.  F.,  265,  and  notes. 

It  is  true,  Mr.  Bishop  is  not  of  our  own  State,  but  he  is  cer- 
tainly a  respectable  authority,  and  after  a  very  careful  perusal  of 
bis  work,  I  think  I  can  venture  to  affirm  that  the  above  quota- 
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tions  contain  that  which  is  undoubtedly  good  equity  in  England, 
and  I  think  also  of  every  other  State  of  the  Union,  and  I  should 
be  sorry  indeed  to  see  South  Carolina  alone  repudiate  a  doctrine 
which  is  so  sensible,  just,  and  equitable  and  so  well  established 
everywhere  else. 

But  it  is  said  it  has  been  decided  in  this  State  that  a  mortgage 
is  not  an  alienation.  Warren  v.  Raymond^  17  S,  C,  173,  and 
Simons  v.  Bryce,  10  Id.,  354.  True  enough,  it  has  been  often  held, 
and  properly  held,  that  until  the  mortgagor  is  out  of  possession  a 
mortgage  is  not  a  complete  alienation  in  the  sense  of  the  statute 
of  W.  and  M.,  so  as  to  place  the  property  conveyed  or  "aliened" 
beyond  the  reach  of  creditors  of  the  ancestor.  But,  surely,  it 
cannot  be  necessary  to  show  that  that  case  has  not  the  remotest 
analogy  to  this,  nor  anything  whatever  to  do  with  a  question  as 
to  what  is  embraced  within  the  broad  and  general  term  **alien- 
ate*'  when  used  in  the  powers  granted  to  a  married  woman.  I 
suppose  that  the  power  to  ''alienate*'  would  cover  and  embrace 
the  lease  of  the  premises  for  a  month  or  a  year,  but  it  would  not 
be  assuredly  on  the  ground  that  the  lease  was  a  perfect  aliena- 
tion ;  but  because,  in  reference  to  a  power,  the  greater  includes 
the  lesser.  It  is  impossible  to  entertain  the  idea  for  a  moment 
that  the  power  to  '* alienate"  gives  the  right  to  exercise  no  control 
of  the  property,  short  of  a  complete  and  absolute  alienation. 

It  is  as  certain  as  anything  can  be  that  down  to  1880,  when 
the  case  of  Pelzer^  Rodgers  ^  Co,  was  decided,  the  law  in   this 
State  was  perfectly  well  settled,  both  by  the  legislature  and  the 
courts,  that  a  married  woman   had  the  right  not  only  to  charge 
her  separate  estate  by  a  mortgage  executed  for  that  purpose,  but 
to  bind  herself   by  general  personal  engagements,  without  any 
reference  to  her  separate  estate.     See   Wo\fe  and    Witie,  and 
other  cases  cited  by  the  Chief  Justice.     But  in   1882,  on   the 
passage  of  the  general  statutes  through  the  legislature,  the  act  of 
1870,  above  quoted,  was  amended  by  inserting  in  the  fourth  line  of 
the  third  section,  after  the  words  "contracted  with,"  the  simple 
phrase  "as  to  her  separate  estate  ;"  so  that  the  section  now  reads : 
"A  married  woman  shall  have  the  right  to  purchase  any  species 
of  property  in  her  own  name,  and  to  take  proper  legal  convey- 
ances therefor,  and  to  contract  and  be  contracted  with  as  to  her 
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separate  property  in  the  same  manner  as  if  she  were  unmarried.*' 
See  sec.  2,037,  General  Statutes.  And  it  is  now  contended  that 
these  five  words  inserted  in  the  act  changed  fundamentally  the 
powers  of  a  married  woman,  and  that  she  cannot  now  charge  her 
separate  estate  by  giving  a  mortgage  of  it  for  the  debt  of 
another. 

As  it  seems  to  me,  this  is  a  grave  error,  arising  for  the  most 
part  out  of  the  mistaken  view  that  the  powers  of  a  married  wo- 
man did  not  originate  in  the  constitution,  but  were  created  by 
the  express  power  to  contract  given  in  the  act  of  the  legislature^ 
which  was  amended  as  before  stated,  this  view,  as  it  seems  to  me, 
causing  much  more  importance  to  be  attached  to  the  short  amend- 
ment that  it  is  entitled  to.  I  suppose  it  is  my  fault,  but  I  con- 
fess that  I  am  unable  to  understand  the  process  by  which  the 
conclusion  about  to  be  announced  is  reached : 

First.  The  little  amendment  does  not  purport  to  repeal  any- 
thing ;  all  that  it  claims  to  do  is  to  amend  the  act  of  1870,  so  as 
to  limit  the- power  to  contract,  therein  given  in  general  terms,  to 
the  separate  estate  of  the  married  woman.  Even  that  purpose 
was  not  in  terms  declared,  but  this  court  has  held  in  the  recent 
case  of  Habenicht  v.  RawlSy  that  limiting  the  power  of  contract 
to  the  separate  estate,  was  a  negation  of  the  power  except  as  to 
9uch  estate  ;  that  is  to  say,  it  repealed  by  implication  the  power 
given  by  that  act  (not  by  the  constitution)  to  make  such  general 
personal  contracts  as  might  be  sued  at  law.  It  must  not  be  over- 
looked that  there  is  a  great  difference  between  such  general  power 
in  a  married  woman  and  her  contracts  with  express  reference  to 
and  charged  upon  her  separate  estate. 

Second,  But  I  deny  most  positively  that  the  little  amendment, 
potential  as  it  is  claimed  to  be,  had  any  effect  whatever  upon  the 
powers  which  were  given  by  the  constitution  and  involved  in  the 
great  power  to  "alienate*'  generally,  as  we  have  hereinbefore  en- 
deavored to  show.  The  amendment  of  the  act  of  1870  was  nothing 
more  than  an  act  of  the  legislature,  and  did  not,  and,  of  course, 
could  not,  fepeal  any  right  given  by  the  constitution.  If  it  had  at- 
tempted to  do  so,  the  effort  would  have  been  futile  and  vain,  and 
if  it  had  in  terms  repealed  the  whole  of  the  act  of  1870,  includ- 
ing the  declaration  in  it  that  a  married  woman  could  charge  her 
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separate  estate  with  a  mortgage,  most  surely  that  would  not  ha?e 
affected  the  constitution  itself.  All  the  rights  and  powers  given 
by  the  constitution  are  as  intact  to-day  as  if  the  little  amendment 
had  never  been  made. 

Third,  I  have  not  the  least  idea,  however,  that  the  legislature, 
in  making  the  amendment,  ever  dreamed  of  the  very  large  effect 
now  about  to  be  given  to  it.  The  act,  after  the  amendment  was 
incorporated,  reads  as  follows :  '^A  married  woman  shall  have 
power  to  bequeath,  devise,  or  convey  her  separate  property  in  the 
same  manner  and  to  the  same  extent  as  if  she  were  unmarried, 
*  *  *  and  all  deeds,  mortgages,  and  legal  instruments,  of  what- 
ever kind,  shall  be  executed  by  her  in  the  same  manner,  and  have 
the  same  legal  force  and  effect  as  if  she  were  unmarried.  *  *  * 
A  married  woman  shall  have  the  right  to  purchase  any  species  of 
property  in  her  own  name,  and  to  take  proper  legal  conveyances 
therefor,  and  to  contract  and  be  contracted  with  as  to  her  sepa- 
rate estate  in  the  same  manner  as  if  she  were  unmarried,"  &c. 

Would  it  not  be  most  extraordinary  if  the  words  in  the  third 
section,  '^as  to  her  separate  estate,*'  should  be  held  to  destroy 
most  of  the  other  provisions  in  the  same  act  ?  It  is  one  of  the 
rules  of  construction  that  we  must  assume  that  every  part  of  the 
act  was  intended  to  have  some  meaning.  It  is  a  judicious  habit 
of  courts  to  seek  for  some  construction  by  which  every  part  of 
the  statute  may  be  given  its  proper  effect.  In  my  judgment 
such  construction  is  at  hand  here.  A  construction  which  harmon- 
izes all  parts  of  the  act  is  not  inconsistent  with  the  constitution — 
is  in  exact  accordance  with  the  words  used,  and,  as  I  believe, 
also  with  the  intention  of  the  lawmakers.  The  words  "as  to  her 
separate  estate"  were  manifestly  inserted  for  the  purpose  of  mak- 
ing an  exception  to  a  proposed  limitation  upon  the  power  to  con- 
tract, and  therefore  they  do  not  intimate  any  change  of  the  law 
to  the  extent  of  the  exception ;  that  is  to  say,  as  to  her  separate 
estate;  as  to  that  the  law  stands  entirely  untouched  by  the 
amendment.  Then  is  it  not  obviously  the  proper  construction 
that  the  framers  of  the  amendment  intended  to  leave  entirely  un- 
affected the  powers  of  a  married  woman  as  to  her  separate  estate ; 
but  to  take  from  her  the  power  to  make  personal  and  general  con* 
tracts,  without  any  reference  to  her  separate  estate,  such  as  notes^ 
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bonds,  endorsements,  guarantees,  &c.,  which  latter  power  being 
given  by  the  act  of  1870,  was  repealable  ? 

Keeping  in  view  that  the  object  was  to  repeal  so  much  of  the  act 
of  1870  as  gave  the  power  to  contract  generally,  and  not  to  limit 
(which  the  legislature  could  not)  any  power  to  contract  arising 
out  of  the  constitutioHy  the  words  used  were  appropriate,  and  are 
intelligible.  What  is  the  ordinary  and  proper  meaning  of  the 
prepositional  phrase,  "as  to'*  ?  Is  there  any  one  living  who,  upon 
being  asked  the  question,  would  not  on  the  instant  answer  that  it 
means  "with  respect  to,"  "in  reference  to,**  "concerning," 
"about**  ?  Accordingly  we  find  that  the  dictionaries  (Webster 
and  Worcester)  declare  the  definition  to  be  "with  respect  to." 
That  being  the  case,  what  warrant  is  there  for  making  the  phrase 
"as  to**  mean  "in  consideration  of,*'  or  "for  the  benefit  of"  ?  If 
such  be  the  proper  construction,  the  provision  is  clearly  uncon- 
stitutional, as  undertaking  to  meddle  with  a  matter  already  fixed 
by  that  instrument. 

But  it  is  manifest,  as  it  seems  to  me,  that  such  is  not  the  pro* 
per  meaning  of  the  phrase.  To  describe  the  property  specifically 
and  declare  the  purpose  answers  fully  the  definition  "with  respect 
to.*'  If  a  married  woman  should  convey  her  estate  for  any  pur- 
pose whatever,  would  that  not  be. "in  respect*'  to  it?  If  she 
should  give  it  away,  would  that  not  be  "with  reference"  to  it  ? 
And  if  she  should  charge  it,  describing  it  clearly,  by  mortgage 
or  otherwise,  who  can  say  that  that  would  not  be  "in  reference 
to"  that  part  of  her  separate  estate?  I  confess  I  cannot  see  the 
necessity  of  straining  a  meaning  into  the  phrase  which  the  words 
do  not  require,  and  especially  as  such  construction  makes  an  act 
of  the  legislature  in  effect  repeal  a  provision  of  the  constitution. 
On  the  other  hand,  the  natural  construction  is  not  inconsistent 
with  the  provisions  of  the  constitution,  gives  effect  to  all  the  dif- 
ferent parts  of  the  act,  and  makes  the  law  as  a  whole  consistent 
and  symmetrical — taking  from  a  married  woman  the  right  to  con- 
tract in  the  airy  that  is,  to  make  general  personal  engagements 
given  to  her  by  the  act  of  1870;  but  leaving  her,  as  the  consti- 
tution endowed  her,  with  the  power  "to  alienate,"  that  is  to  say, 
to  sell,  convey,  give,  lease,  mortgage,  or  charge  in  any  other  way 
her  separate  estate  at  her  own  will  and  pleasure  "as  if  she  were 
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nnroarried."  The  constitution,  in  my  judgment,  gave  her  these 
rights,  and  no  mere  act  of  the  legislature  can  take  them  away 
from  her.  The  constitution  added  largely  to  her  power  of  tak- 
ing and  holding  property  in  her  own  right,  and  I  have  never 
been  able  to  see  why  it  should  be  regarded  so  dangerous,  when  at 
the  same  time,  it  increases  her  control  over  the  very  thing  given. 
But  wise  or  unwise,  politic  or  impolitic,  the  constitution  gave  ber 
these  rights,  and  I  know  of  no  authority,  short  of  a  constitutional 
provision,  that  can  take  them  away  from  her. 

With  an  earnestness,  increased,  perhaps,  by  witnessing  the 
struggle  to  get  back  to  the  old  chaos  and  confusion,  "in  respect 
to*'  the  rights  of  married  women,  I  repeat  the  closing  remark  of 
the  opinion  in  the  case  of  Peher^  Rodgers  ^  Co.  v.  Campbell  ^ 
Co. :  "In  the  language  of  Chancellor  Wardlaw,  we  hope  it  may 
never  be  considered  improper  for  the  wife  to  contribute,  by  all 
lawful  means,  to  the  success  of  her  husband^s  enterprises.  In 
many  cases  it  is  both  politic  and  dutiful  that  such  power  shoald 
be  exercised." 

I  am  clearly  of  opinion  that  the  ruling  of  Judge  Hudson  was 
right  and  should  be  aflSrmed. 

Judgment  reversed. 

In  this  case  a  petition  for  rehearing  was  filed  by  the  plaintifis. 
Upon  this  petition  the  court  endorsed  an  order  bearing  date  Jan- 
uary 6,  1888,  in  the  words  following :  "We  have  carefully  con- 
sidered this  petition  and  finding  that  no  material  fact  or  import- 
ant principle  of  law  has  been  overlooked,  the  petition  is  dismissed 
by  order  of  the  court.** 


GARY  V.  PEOPLE'S  NATIONAL  BANK. 

G.,  the  guardian  of  four  infants,  deposited  a  sum  of  money  in  bank  to 
his  credit  "as  guardian*' ;  and  then  died.  Beldj  that  the  executor  of 
G.  was  not  entitled  to  recover  from  the  bank  the  amount  of  this  deposit, 
as  it  was  no  part  of  the  assets  of  G's  estate,  but  assets  of  the  wards' 
estate.     Cases  reviewed. 
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2.   The  wards  being  infants,  their  failure  to  interpose  and  claim  the  fund 
for  five  years  after  the  death  of  their  guardian,  cannot  be  imputed  to 
them  as  laches  nor  justify  the  bank  in  paying  to  the  executor. 
Mr.  Chief  Justice  Simpson,  dissenting. 

Before  Witherspoon,  J.,  Charleston,  July,  1886. 

The  opinion  fully  states  the  case.  The  Circuit  decree  was  as 
follows : 

Upon  the  admitted  facts  in  this  controversy,  the  bank  has  no 
equity  of  its  own  to  protect.  It  does  not  appear  by  the  admitted 
facts  that  the  estate  of  the  deceased  guardian  is  indebted  to  the 
wards  of  M.  W.  Gary  above  named.  If  the  wards  of  M.  W.  Gary 
have  any  interest  in  the  money  deposited  in  bank,  they  have  had 
ample  time  since  the  death  of  M.  W.  Gary  to  assert  their  right 
to  the  deposit,  and  have  not  seen  fit  to  ask  the  aid  of  equity  to 
enjoin  the  payment  of  the  money  deposited  in  bank  to  the  execu- 
tor of  the  deceased  gurdian.  The  only  question  that  can  be  con- 
sidered in  this  controversy  is  as  to  the  legal  right  of  the  execu- 
tor of  M.  W.  Gary  to  draw  the  money  deposited  by  M.  W.  Gary, 
guardian. 

According  to  Mr.  Morse  on  Banks  and  Banking  (page  25), 
the  ordinary  relations  existing  between  a  bank  and  its  depositor 
is  simply  that  of  debtor  and  creditor.  This  author  states  that 
the  original  and  every  subsequent  deposit  is  in  the  strict  legal 
effect  a  loan  by  the  depositor  to  the  bank.  In  speaking  of  a 
deposit  made  in  bank  in  the  name  of  a  ^'general  agent'*  of  an  insur- 
ance company,  the  United  States  Supreme  Court  in  the  National 
Bank  v.  Insurance  Company^  14  Otto^  66,  say  :  "The  contract 
created  by  the  dealings  in  a  bank  account  is  between  the  depositor 
and  the  bank  alone,  without  reference  to  the  beneficial  ownership 
of  the  money  deposited.  No  one  can  sue  at  law  for  a  breach  of 
that  contract,  except  the  parties  to  it.  There  was  no  privity 
created  by  it,  even  upon  the  facts  of  the  present  case,  between 
the  bank  and  the  insurance  company.  *  *  *  A  bank  account, 
it  is  true,  even  where  it  is  a  trust  fund,  and  designated  as  such 
by  being  kept  in  the  name  of  the  depositor  as  trustee,  differs  from 
other  trust  funds  which  are  permanently  invested  in  the  name  of 
the  trustee,  for  the  sake  of  being  kept  as  such,  for  a  bank  account 
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is  made  to  be  checked  against  and  represents  a  series  of  corrent 
transactions.'* 

In  referring  to  the  form  of  checks  to  be  drawn  by  depositors, 
Mr.  Morse,  on  page  268,  says :  '"But  the  duty  of  the  bank  is 
pro^)ably  restricted  to  requiring  a  signature  which  shall  corre- 
spond with  the  terms  of  the  deposit  account.  If  A  B  deposits 
money  to  the  account  of  'A  B,  trustee,'  or  'A  B,  executor,'  the 
bank  is  not  bound  to  inquire  or  take  notice  of  any  fact  as  being 
intimated  by  these  additional  words."  If  M.  W.  Gary  were 
living,  the  bank  could  require  his  signature  to  a  check  identical 
in  terms  with  the  credit  on  the  books  of  the  bank.  The  effect  of 
the  deposit  in  the  name  of  M.  W.  Gary,  guardian,  is  to  affect  the 
bank  with  knowledge  of  the  character  in  which  he  held  the 
money,  so  that  if  there  were  third  parties  beneficially  interested 
in  the  fund,  the  bank  might  be  restrained  in  equity  by  proceed- 
ings from  dealing  with  the  fund,  as  if  it  belonged  to  M.  W.  Gary 
absolutely,  without  reference  to  any  trust  or  beneficial  interest  to 
which  it  was  subject.  Bailey  v.  Finchy  7  Law  Rep.  Q,  B,,  34. 
The  bank  could  not,  therefore,  have  set  off  a  debt  due  by  M.  W. 
Gary,  individunlly,  against  this  deposit,  except  to  the  extent  that 
it  could  ahow  that  Gary  had  an  interest  in  the  deposit. 

It  was  decided  in  this  State  in  the  case  of  MeOoU  and  Wife 
V.  Weatherly  (5  Strob.,  72),  that  where  a  note  was  made  pay- 
able to  one  as  guardian  for  the  hire  of  slaves  of  his  ward,  the 
legal  title  to  the  note  was  in  the  guardian,  and,  at  his  death, 
although  he  died  insolvent,  it  devolved  upon  his  administrator,  to 
whom  the  money  belonged,  unless  some  right  could  be  shown  by 
the  ward  to  receive  it  in  opposition  to  the  administrator.  This 
case,  it  seems  to  me,  sustains  the  right  of  the  executor  in  this 
controversy.  As  already  observed,  the  wards  have  taken  no 
steps  since  the  death  of  M.  W.  Gary  to  prevent  the  executor  of 
the  guardian  from  drawing  the  deposit,  and  whilst  the  wards  are 
not  parties  to  this  controversy,  they  cannot  be  considered  as 
opposing  the  right  of  the  executor  to  draw  the  money  deposited. 

In  McColl  v.  Weatherly  it  is  said  that  the  guardian  is  bound 
to  maintain  and  educate  his  ward  according  to  the  ward's  estate 
and  position  in  society,  and  to  enable  him  to  do  so  the  law  giv^ 
the  guardian,  in  virtue  of  his  office,  the  right  to  receive  the  profits 
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of  the  ward's  estate  to  indemnify  him  for  the  expense  of  the  ward's 
maintenance  and  education.  All  the  interest  that  the  ward  has 
in  the  profits  is  to  have  an  account  of  his  maintenance  and  educa- 
tion in  proper  form.  There  is  nothing  in  the  agreed  statement 
of  facts  in  this  controversy  to  show  that  the  money  deposited  by 
the  guardian  did  not  accrue  from  the  profits  of  the  ward's  estate. 

It  is  contended,  on  behalf  of  the  bank,  that  the  decision  in  Mc- 
Coll  V.  Weatherly^  relied  upon  by  the  executor,  is  in  conflict 
with  the  more  recent  decision  in  McDuffie  v.  Mclnfyre  (11  S.  C, 
551),  in  which  it  is  held  that  a  guardian  is  not  possessed  of  any 
legal  estate  in  his  ward's  chattels  or  choses.  The  point  conr 
sidered  and  decided  in  McDuffie  v.  Mclntyre  was  as  to  the  right 
of  the  guardian  to  sell  choses,  being  a  part  of  the  corpus  of  the 
■ward's  estate.  The  court  decided,  that  a%  the  legal  title  was  in 
the  ward^  the  guardian  could  not  sell  without  an  order  of  court. 
In  that  case  the  right  of  the  guardian  to  collect  and  disburse  the 
income,  profit,  and  credits  of  the  ward's  estate  is  also  expressly 
recognized.  It  does  not  appear  to  me  that  there  is  any  conflict 
in  the  decisions  in  the  two  cases  above  referred  to. 

The  counsel  for  the  bank  cite  Mr.  Morse  (page  276)  as  au- 
thority for  the  following  position  :  "If  a  deposit  account  stands 
in  the  name  of  any  person  not  as  an  individual,  but  in  an  official 
capacity,  upon  his  decease,  or  upon  the  cessation  of  his  official 
character,  the  property  in  the  deposit,  and  with  this  the  right  to 
draw  checks  against  it,  will  pass  to  his  successor  in  office.  Thus 
a  deposit  account  to  the  credit  of  one  as  executor,  does  not  pass 
to  his  own  administrator  upon  his  decease,  but  to  the  administra- 
tor de  bonis  non  of  the  estate  of  the  prior  'decedent.'  "  In  Sea- 
brook  ads.  Williams  (3  McCord,  370),  it  was  held  that  an  admin- 
istrator may  bring  action  upon  a  bond  given  to  his  intestate  as 
executor  of  a  third  person.  With  all  due  deference  to  Mr.  Morse 
as  authority  on  the  subject  of  banks  and  banking,  it  seems  to  me 
our  own  decisions,  and  the  decisions  of  the  United  States  Supreme 
Court  above  referred  to,  establish  a  different  rule  from  that  laid 
down  by  Mr.  Morse. 

If  the  facts  upon  which  this  controversy  is  submitted  presented 
any  equities,  either  on  behalf  of  the  bank  or  the  wards  of 
M.  W.  Gary,  the  deceased  guardian,  I  should  feel  inclined  to 


Digitized  by 


Google 


542  Gary  v.  National  Bank« 


Opinion  of  the  Court.  [26  S.  C. 


adopt  the  authority  of  Mr.  Morse.  Bat  regarding  the  facts  as 
agreed  upon  by  counsel  in  this  controversy  between  the  executor 
and  the  bank,  as  involving  alone  the  legal  right  of  the  executor 
to  draw  the  money  deposited  in  bank,  I  conclude,  as  matter  of 
law,  under  the  authority  of  our  own  decisions,  as  well  as  that  of 
the  United  States  Supreme  Court  above  referred  to,  that  William 
T.  Gary,  as  executor  of  M.  W.  Gary,  deceased,  is  entitled  to 
draw  the  money  deposited  by  ^^M.  W.  Gary,  guardian,"  in  the 
People's  National  Bank,  of  Charleston,  S.  C.  In  this  view,  I 
further  conclude  as  matter  of  law,  that  said  executor  is  entitled  to 
draw  interest  on  said  deposit  from  the  date  of  the  demand  made 
by  said  executor  on  the  bank,  to  wit,  from  June  1,  1881. 
It  is  therefore  ordered  and  adjudged,  &c. 

Mr,  J.  N.  Nathansy  for  appellant. 

Messrs.  Lord  ^  Hyde^  contra. 

April  21,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  This  was  a  controversy  submitted 
without  action  under  the  provisions  of  the  code.  The  facts,  as 
agreed  upon,  are  as  follows  :  The  late  Martin  W.  Gary  deposited 
in  the  People's  National  Bank  $8,861.65  to  his  credit  as  guar- 
dian, which  deposit  was  in  fact  made  by  said  Gary  as  guardian 
of  N.  George  Evans,  John  Gary  Evans,  Barnard  B.  Evans,  and 
Mary  Evans.  On  April  9,  1881,  M.  W.  Gary  died,  leaving  a 
will  of  which  the  plaintiff  is  the  duly  qualified  executor.  On 
June  1,  1881,  the  plaintiff  duly  notified  the  bank  of  his  qualifi- 
cation as  executor  of  M.  W.  Gary,  and  demanded  payment  of  the 
money  deposited  to  the  credit  of  M.  W.  Gary  as  guardian.  The 
bank  declined  to  pay,  on  the  ground  that  the  money  could  only 
be  drawn  by  the  official  successor  of  M.  W.  Gary,  guardian,  and 
that  the  check  of  the  plaintiff,  as  executor,  would  not  be  a  suffi- 
cient discharge  of  the  bank.  On  January  2,  1886,  four  thous- 
and dollars  of  the  deposit  was  paid  to  the  joint  order  of  W.  T. 
Gary,  executor,  and  two  of  the  wards,  with  the  express  under- 
standing that  such  payment  was  to  be  without  prejudice  to  any 
of  the  questions  involved  in  the  present  controversy. 
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Upon  these  facts  the  following  questions  were  submitted  for 
the  determination  of  the  court :  1st.  Had  W.  T.  Gary,  as  execu- 
tor  of  M.  W.  Gary,  the  right  to  draw  out  upon  his  check  as 
executor  the  deposit  standing  in  the  name  of  M.  W.  Gary,  guar- 
dian  ?  2d.  Is  W*  T.  Gary,  executor,  entitled  to  interest  on  the 
deposit  from  the  time  payment  was  demanded  and  refused,  to  wit, 
June  1,  1881  ?  The  Circuit  Judge  decided  both  of  these  ques- 
tions in  favor  of  the  plaintiff  and  rendered  judgment  accordingly ; 
and  from  this  judgment  defendant  appeals,  upon  the  ground  that 
there  was  error  in  so  deciding.  The  decision  below  seems  to  be 
based. upon  the  idea  that  inasmuch  as  the  legal  title  to  the  money 
on  deposit  was  in  M.  W.  Gary,  his  executor  was  alone  authorized 
to  draw  it  out,  though  the  Circuit  Judge  seems  to  recognize  the 
equity  of  those  entitled  to  the  beneficiary  interest  in  the  money 
to  interpose  for  the  protection  of  such  interest.  But  as  the 
wards,  who  were  the  persons  entitled  to  the  beneficiary  interest, 
have  not  seen  fit  to  interpose  for  the  protection  of  their  interests, 
and  as  the  bank  clearly  has  no  equity  to  be  protected,  the  execu- 
tor, as  holding  the  legal  title,  is  entitled  to  draw  the  money. 

It  seems  to  us  that  due  regard  was  not  had  to  the  fact  that,  in 
the  eye  of  the  law,  M.  W.  Gary,  as  an  individual,  and  M.  W. 
Gary,  as  guardian,  are  two  distinct  and  different  persons,  pos- 
sessed of  distinct  and  different  rights.  This  distinction  is  im- 
portant, and  must  be  kept  in  mind  throughout  this  discussion. 
Under  this  view,  while  the  plaintiff  is  the  executor  of  M.  W. 
Gary,  and  as  such  has  become  the  legal  owner  of  all  the  personal 
assets  of  his  testator,  he  is  not  the  executor  of  M.  W.  Gary, 
guardian,  and  therefore  has  acquired  no  legal  title  to  any  assets 
which  may  have  been  in  the  hands  of  the  said  M.  W.  Gary  as 
guardian  during  his  life-time.  Such  assets  belong  to  his  wards, 
and  do  not  descend  to  his  executor. 

It  seems  to  be  conceded  in  the  authorities  cited  in  the  Circuit 
decree  that  if  M.  W.  Gary  had,  in  his  life-time,  undertaken  to 
draw  this  money  on  his  own  individual  check,  the  bank  would 
have  been  justified  in  refusing  payment,  and  could  have  required 
him  to  draw  the  check  in  his  name  as  guardian  ;  and  this  clearly 
recognizes  the  distinction  above  pointed  out.  Now,  if  M.  W. 
Gary  could  not,  in  his  life-time,  have  drawn  this  money  upon  his 
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own  individual  check,  it  would  seem  to  follow  necessarily  that 
his  executor  could  not,  after  his  death,  draw  the  money ;  for  cer- 
tainly the  executor  could  have  no  higher  right  or  better  authority 
than  his  testator.  The  whole  question  turns  upon  the  inquiry, 
whether  the  money  deposited  in  the  bank  to  the  credit  of  M.  W. 
Gary,  guardian,  and  not  to  the  credit  of  M.  W.  Gary  indi- 
vidually, constituted  any  part  of  the  assets  of  M.  W.  Gary's 
estate,  or  whether  it  was  a  part  of  the  assets  of  his  wards*  estate 
in  his  hands  as  guardian.  If  it  was  the  former,  then,  undoubt- 
edly, the  executor  would  be  entitled  to  receive  the  money,  to  be 
administered  according  to  the  terms  of  the  will  from  which  he. 
derived  his  authority ;  but  if  the  latter,  the  executor  would  have 
no  right  whatever  to  the  money,  as  it  would  properly  belong, 
both  legally  and  equitably,  to  the  successor  of  M.  W.  Gary  in 
the  office  of  guardian. 

From  what  source  the  money  in  question  was  derived  does  not 
appear,  but  it  does  appear  that  M.  W.  Gary  himself  separated  it 
from  his  own  money  and  designated  it  as  the  money  of  his  wards, 
by  depositing  it  to  his  credit  as  guardian.  He  thereby  distinctly 
declared  that  this  money  was  not  a  part  of  his  own  assets,  but 
was  a  part  of  the  assets  of  his  wards,  in  his  hands  as  guardian ; 
as  much  so  as  if  he  had  sealed  up  the  money  in  a  bag  and  so 
marked  it,  which  was  afterwards  found  in  his  own  safe,  in  which 
case  it  is  clear  that  the  executor  would  have  no  legal  right  to  the 
money,  as  it  constituted  no  part  of  the  assets  of  his  testator  s 
estate,  as  shown  by  the  testator*s  own  act  and  declaration. 

It  is  urged,  however,  that  a  deposit  in  a  bank  is  in  the  nature 
of  a  loan  to  the  bank,  and  the  rights  of  the  parties  must  be  con- 
sidered in  that  respect.  Assuming  this  to  be  so,  and  looking  at 
the  transaction  here  brought  in  question,  as  if  M.  W.  Gary  had 
loaned  this  money  to  the  bank  and  taken  its  note,  payable  to 
himself  as  guardian,  let  us  inquire  who,  upon  the  death  of  M.  W. 
Gary,  would  be  entitled  to  the  note — his  executor  or  his  suc- 
cessor as  guardian.  In  2  Williams  an  Execxitors,  1192  (2d 
Amer,  ediu\  it  is  said :  '*The  absolute  property  of  the  goods 
must  have  been  vested  in  the  testator  in  order  to  make  them 
assets  in  the  hands  of  the  executor.  Therefore  if  testator  takes 
a  bond  for  another  in  trust,  and  dies,  this  is  not  assets  in  the 
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kands  of  his  executor."  This  shows  that  if  the  [deposit  be 
regarded  as  a  loan  to  the  bank,  secured  by  a  note  payable  to 
M.  W.  Gary,  as  guardian,  such  note,  not  being  a  part  of  the 
assets  of  the  testator,  would  not  pass  to  the  executor.  This  view  is 
also  supported  by  analogy  drawn  from  the  rule,  now  well  settled 
in  this  State,  that  an  administrator  de  bonis  non  cum  testamento 
annexoj  may  sue  for  and  recover,  not  only  specific  assets  belong- 
ing to  his  testator,  but  also  money,  the  substitute  of  £(uch  assets, 
for  the  purpose  of  paying  his  testator*s  debts  or  legacies,  or 
accomplishing  any  other  purpose  indicated  in  the  will. 

It  is  true  that  it  was  at  one  time  held,  or  rather  stated  (for 
the  point  was  not  really  necessary  to  the  decision  of  the  case),  in 
the  case  of  Smith  v.  Carrere  (1  Rich.  Eq.,  123),  that  an  admin- 
istrator de  bonis  non  could  only  recover  from  the  personal  repre- 
sentative of  the  deceased  executor  or  administrator,  such  chattels 
or  personal  estate  of  the  testator  or  intestate  as  remain  in  specie^ 
and  has  no  right  to  call  him  to  account  for  any  part  of  the  estate 
which  has  been  wasted  or  converted  into  money  or  other  property 
by  the  deceased  executor  or  administrator.  But  this  doctrine 
was  entirely  repudiated  by  the  Court  of  Errors,  in  the  subsequent 
case  of  Villard  v.  Robert  (1  Strob.  Eq,^  398) ;  and  this  case  has 
been  subsequently  recognized  by  the  Court  of  Errors  in  the  case 
of  Rhame  v.  Lewis  (13  Rich  Eq,^  318),  and  repeatedly  in  other 
cases  since  that  time.  The  rule  thus  settled  rests  upon  the  theo- 
ry that  although  "the  legal  title  to  a  decedent's  personal  property 
passes  to  his  executor  or  administrator,  yet  such  title  is  not  abso- 
lute, but  is  in  trust,  and  hence  upon  the  death  of  such  executor 
or  administrator,  the  property  thus  held  in  trust  does  not  go  to 
the  personal  representative  of  such  executor  or  administrator, 
but  goes  to  the  administrator  de  bonis  non  of  the  original  dece- 
dent, who  may  sue  for  and  recover  not  only  that  which  remains 
iu  specie^  but  also  the  proceeds  of  that  which  has  been  converted 
by  the  original  executor  or  administrator,  for  the  reason  that 
such  property  does  not  constitute  a  part  of  the  assets  of  such 
deceased  executor  or  administrator,  but  is  a  part  of  the  assets  of 
the  original  decedent. 

As  is  said  by  Inglis,  J.,  in  Rhame  v.  Lewis,  supra^  at  page 
317 :  ^'If  an  administrator  convert  the  whole  of  his  intestate's . 
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assets  into  money  by  collection  and  sale,  and  die,  leaving  the 
money  so  received  distinguished  and  separated  from  his  own  in  a 
packet  indorsed  so  as  to  indicate  that  it  is  the  proceeds  of  such 
conversion,  would  not  the  parcel  of  money  so  marked  and  identi- 
fieil  be  assets  of  the  original  intestate,  to  pass  into  the  hands  of 
him  who  shall  be  deputed  to  administer  the  yet  unadmtnistered 
estate  ?  And  would  not  equity  enforce  the  right  of  such  admin- 
istrator de  bonis  non  to  the  specific  possession  ?  '*'  ^  ^  If,  then, 
an  administrator,  under  an  order  such  as  our  law  now  requires, 
sell  the  estate  of  his  intestate  on  a  credit,  taking  bonds  or  notes, 
with  sureties  as  directed,  payable  to  him  as  administrator,  and  so 
distinguished  from  such  as  are  his  own,  and  die  while  the  period 
of  credit  is  yet  unexpired,  will  not  the  administrator  de  bonis  non 
of  the  original  intestate  be  entitled  in  equity  to  a  specific  deliv- 
ery of  such  securities  (subject,  of  course,  to  a  right  to  retain  for 
any  balance  of  advances  or  charges),  to  be  by  himself  collected 
and  applied  in  due  course  of  administration,  and  to  a  transfer,  if 
need  be,  of  the  legal  title  by  the  personal  representatives  of  the 
deceased  administrator,  in  order  to  enable  him  the  more  efiecta- 
ally  to  do  this  T*  So  we  find  it  said  in  1  Williams  on  Executors.^ 
6o6 :  *'If  an  executor  receives  money  in  right  of  his  testator,  and 
lays  it  up  by  itself,  and  dies  intestate,  this  money  shall  go  to  the 
administrator  de  bonis  non^  being  as  easily  distinguished  to  be 
part  of  the  testator's  effects  as  goods  in  specie.** 

Upon  the  principles  settled  by  these  authorities,  it  seems  clear 
that  the  money  deposited  in  the  bank  to  the  credit  of  M.  W. 
Gary,  guardian,  whether  considered  in  the  light  of  a  loan  to  the 
bank,  secured  by  a  note  payable  to  M.  W.  Gary,  guardian,  or  as 
money  separated  and  set  apart  from  M.  W.  Gary's  own  individ- 
ual money,  and  designated  as  that  of  his  wards,  cannot  be 
regarded  as  any  part  of  the  assets  of  testator's  estate  which 
would  pass  to  his  executor,  and  cannot  therefore  be  by  him  drawn 
from  the  bank. 

But  again,  suppose  this  money  should  be  paid  over  to  the  plain- 
tiff, and  should  afterwards  through  some  fault  on  his  part  be  lost, 
how  could  the  wards  hold  the  sureties  on  the  guardianship  bond  re- 
sponsible for  such  loss  ?  They  undertook  for  the  good  faith  and 
prudent  management  of  the  guardian,  and  not  for  that  of  his  exe- 
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cutor,  and  when  sued  by  the  wards  they  would  be  able  to  show 
that  there  was  no  default  on  the  part  of  the  guardian ;  that  he 
had  taken  every  prudent  precaution  to  preserve  this  money  for 
his  wards  by  depositing  it  in  a  bank  of  good  standing,  in  such  a 
way  as  to  designate  it  as  his  wards'  money,  and  this  would  relieve 
him,  as  well  as  his  sureties,  even  if  the  bank  should  afterwards 
fiwl.  Twitty  V.  Hotuer^  7  S.  (7.,  153 ;  Cranes  BoyUton  ^  Co. 
V.  Mose9^  13  Jd.,  561. 

It  only  remains  for  us  to  consider  the  cases  relied  on  by  the 
Circuit  Judge,  as  well  as  by  the  counsel  for  respondent,  in  sup- 
port of  the  decision  below.  The  first  and  strongest  case  is  that 
of  McColl  V.  Weatherly^  5  Strob.^  72.  That  was  a  case  in  which 
it  became  necessary  to  determine  the  conflicting  claims  of  a  ward 
and  the  administrator  of  her  deceased  guardian  to  the  proceeds 
of  a  note  taken  by  the  guardian,  during  his  life- time,  payable  to 
himself  as  guardian,  for  the  hire  of  a  slave  belonging  to  his  ward, 
which  note  had  by  some  means  passed  into  the  hands  of  the  ward 
after  the  death  of  the  guardian.  The  court  held  that  the  admin- 
istrator was  entitled  to  the  proceeds  of  the  note,  subject  to  a  lia- 
bility to  account  therefor  to  the  ward.  It  will  be  observed  that 
the  note  bore  upon  its  face  the  evidence  that  it  represented  the 
income  and  not  the  eorptis  of  the  ward's  estate  ;  and  this  circum- 
stance seems  to  have  been  one  of  the  main  grounds  upon  which 
the  conclusion  reached  by  the  court  rested. 

In  delivering  the  opinion,  Evans,  J.,  uses  this  language  (the 
italics  being  ours) :  ^^The  guardian  is  bound  to  maintain  and  edu- 
cate his  ward  according  to  her  estate  and  position  in  society ;  and 
to  enable  him  to  do  this  the  law  gives  him,  in  virtue  of  his  oflSce, 
a  right  to  receive  the  profits  of  her  estate  to  indemnify  him  for 
the  expense  of  her  maintenance  and  education.  All  the  interest 
which  the  ward  has  in  these  profits  is  to  have  an  account  of  the 
manner  of  the  expenditure,  in  the  proper  forum."  From  this  the 
conclusion  was  drawn  that  as  the  guardian,  in  his  life-time,  would 
have  had  the  right  to  receive  ^Hhese  profits^*'  that  is,  the  income 
of  the  ward's  estate,  for  the  purpose  of  reimbursing  himself  for 
soch  expenditures  as  he  would  have  been  required  to  make  for 
the  proper  maintenance  and  education  of  the  ward,  which  right 
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could  not  have  been  resisted  by  the  ward,  the  same  right  passed 
to  his  legal  representative. 

Some  stress  was  also  laid  upon  the  fact  that  the  guardian  was 
the  legal  owner  of  the  note,  and  that  at  law  his  title  passed  to 
the  administrator.  It  was  conceded,  however,  that  the  rule  in 
equity  might  be  different,  as  was  held  in  the  case  of  Glass  v. 
Baxter,  4  DeSaus.y  153,  which  case  was  subsequently  recog- 
nized in  Rhame  v.  Lewis,  supra^  where  it  was  held  that  a  note 
payable  to  one  Adams,  which  was  shown  to  have  been  given  to 
secure  the  payment  of  purchases  made  at  a  sale  of  the  personal 
property  of  one  Glass  by  Adams  as  his  administrator,  though 
not  on  its  face  made  payable  to  him  as  such,  was  not  liable  to 
attachment  as  the  property  of  Adams,  but  that  the  administrator 
de  bonis  non  of  Glass  was.  entitled  to  the  note.  But  it  must  be 
remembered  that  the  case  of  McColl  v.  Weatherly  was  decided 
when  the  jurisdictions  of  law  and  equity  were  kept  entirely  sepa- 
rate and  distinct,  and  were  administered  by  distinct  and  different 
tribunals.  Hence  iC*  not  unfrequently  happened  that  a  party  was 
deprived  of  the  right  to  a  claim  or  defence  which  was  perfectly 
good  in  equity,  simply  because  it  could  not  be  enforced  in  a  court 
of  law. 

Now,  however,  under  the  reformed  procedure,  one  of  the  prime 
objects  of  which  was  to  abolish  distinctions  of  mere  form  of  pro- 
ceeding, and  to  administer  justice  according  to  the  substantial 
rights  of  the  parties,  regardless  of  the  fact  as  to  whether  sach 
rights  are  denominated  legal  or  equitable, .  a  party  cannot  be 
turned  out  of  court,  or  his  defence  be  disregarded,  merely  because 
the  facts  upon  which  he  rests  his  claim  or  defence  do  not  entitle  him 
to  relief  at  law,  or  because  he  is  not  entitled  to  relief  in  equity, 
as  the  case  may  be;  but  as  is  said  by  Johnson,  J.,  in  Crary  v. 
Goodman  (12  N.  F.,  266),  and  quoted  with  approval  in  Parker  ^ 
Co,  V.  Jacobs,  14  S,  C,  at  page  118 :  ''Since  the  enactment  of 
the  code  the  question  is,  not  whether  the  plaintiff  has  a  legal 
right  or  an  equitable  right,  or  the  defendant  a  legal  or  an  equit- 
able defence  against  the  plaintiff's  claim,  but  whether,  according 
to  the  whole  law  of  the  land,  applicable  to  the  case,  the  plaintiff 
makes  out  the  right  which  he  seeks  to  establish,  or  the  defendant 
shows  that  the  plaintiff  ought  not  to  have  the  relief  sought  for." 
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So  that  even  if  the  fact  apparent  on  the  face  of  the  note  in  Mc- 
Coll  V.  Weatherly^  and  made  one  of  the  grounds  of  the  decision, 
that  the  fund  there  in  controversy  was  the  income  and  not  the 
corpus  of  the  ward*s  estate,  be  entirely  disregarded,  and  the  case 
be  regarded  as  deciding  that  even  where  it  is  not  made  to  appear 
that  the  fund  in  controversy  is  not  income,  the  administrator  of 
the  deceased  guardian  would  be  entitled  to  recover  at  law^  that 
would  not  be  conclusive  of  this  case,  where  it  is  shown,  as  we 
think  it  has  been,  that  in  eqxdty  he  could  not  recover. 

The  foregoing  remarks  dispose  of  the  cases  of  Seahrook  ads. 
Williams^  3  McCord^  371,  and  Miller  v.  Alexander^  1  Hill  Ch.y 
26,  also  relied  on  in  support  of  the  decision  below.  For  those 
cases,  as  shown  m  Rhame  v.  Lewis,  supra,  while  recognizing  the 
right  of  the  administrator  of  the  person  holding  the  legal  title  to 
recover  at  law,  at  the  s^me  time  recognize  the  right  of  the  person 
entitled  to  the  beneficial  interest  to  recover  in  equity. 

In  the  case  of  National  Bank  y.  Insurance  Company  (104 
U.  S.J  54),  one  Dillon,  who  was  the  general  agent  of  the  insur- 
ance company,  entrusted  with  the  collection  of  premiums  on  poli- 
cies issued  in  the  territory  for  which  he  was  appointed  agent, 
deposited  the  money  so  collected  in  the  bank  to  his  credit  as 
agent,  and  made  remittances  to  said  company  by  his  checks  drawn 
against  said  account.  There  being  a  large  balance  to  the  credit 
of  the  account  opened  in  the  name  of  Dillon,  agent,  and  Dillon 
having  become  indebted  to  the  bank  on  his  own  individual  account, 
the  bank  undertook  to  liquidate  this  indebtedness  by  charging 
the  same  to  the  deposit  account  standing  in  the  name  of  Dillon, 
agent.  The  insurance  company  filed  a  bill  in  equity  against  the 
bank,  to  recover  the  balance  which  it  alleged  remained  to  the 
credit  of  Dillon,  agent,  repudiating  the  right  of  the  bank  to  charge 
up  the  individual  indebtedness  of  Dillon  to  such  account,  and 
claiming  the  deposit  as  a  fund  received  by  Dillon  in  his  fiduciary 
character  as  their  agent,  which  it  had  the  right  to  follow  and 
reclaim  as  against  the  bank.  The  court  sustained  the  claim  of 
the  insurance  company,  holding,  in  substance,  that  while  the  rela- 
tion between  the  bank  and  its  depositor  is  that  of  debtor  and  credi- 
tor, yet  if  the  money  deposited  is  held  in  a  fiduciary  character  by 
the  depositor,  it  does  not  change  its  character  by  being  placed  to 
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his  credit  in  his  bank  account.  Hence,  where,  as  in  this  case, 
the  bank  has  notice  of  the  trust  character  of  the  deposit,  it  cannot 
enforce  the  lien  which  ordinarily  attaches  to  a  deposit. 

It  seems  to  us  that  this  case,  so  far  from  lending  any  support 
to  the  decision  below,  tends  to  fayor  the  view  which  we  ha?e 
adopted.  It  is  true  that  it  is  not  directly  in  point  either  one  way 
or  the  other,  for  there  was  no  question  raised  or  discussed  as  to 
whether  the  funds  could  have  been  paid  out  by  the  bank  upon 
the  check  of  the  executor  of  the  person  who  actually  made  the 
deposit  of  the  trust  funds,  or  whether  the  person  entitled  to  the 
beneficial  ownership  was  entitled  to  draw  the  money.  The  real 
question  in  the  case  was,  whether  the  bank,  having  notice  of  the 
trust  character  of  the  money  deposited,  could,  by  its  lien  on  such 
deposit,  enforce  the  payment  of  an  individual  debt  of  the  trustee, 
who  actually  made  the  deposit.  And  the  court  not  only  decided 
that  the  bank  could  not  thus  pay  itself  out  of  the  trust  fund,  bat 
also  rendered  a  decree  for  the  payment  of  the  money  to  the  in- 
surance company,  which,  though  not  the  legaly  was  the  equitable 
owner  of  the  money,  thereby  recognizing  the  superiority  of  the 
equitable  claim  of  the  insurance  company  over  the  legal  title  of 
Dillon,  the  person  who  made  the  deposit.  The  plain  inference 
from  this  is,  that  if  Dillon  had  died  and  his  executor  had  attempted 
to  claim  the  money  from  the  bank,  his  claim  would  not  have  been 
recognized  in  the  face  of  the  superior  equitable  claim  of  the 
insurance  company,  for  the  bank  certainly  could  not  be  held  liable 
to  both. 

Without  undertaking  to  consider  in  detail  the  various  cases 
cited  in  the  opinion  of  Mr.  Justice  Matthews,  in  the  case  of 
National  Bank  v.  Iniurance  Company^  it  seems  to  us  that  those 
cases  clearly  show  that  where  a  trustee  deposits  trust  funds  in  a 
bank  to  his  credit  as  trustee,  the  same  can  only  be  drawn  out 
upon  checks  signed  by  the  trustee  in  proper  form ;  and  that  while 
the  bank  may  safely  assume,  without  notice  to  the  contrary,  that 
when  the  checks  are  so  drawn,  the  trustee  is  in  the  course  of  law- 
fully performing  his  duty,  and  may  be  honored  accordingly,  yet 
when  the  bank  has  notice  that  such  is  not  the  case — as,  for  in* 
stance,  when  it  appears  that  the  check  is  to  be  used  in  payment 
of  the  individual  indebtedness  of  the  trustee — the  bank  cannot 
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honor  such  a  check  without  thereby  participating  in  the  breach  of 
trust  involved  in  the  application  of  trust  funds  to  the  individual 
use  of  the  trustee.  The  bank  is  bound  to  recognize  the  equitable 
rights  of  the  cestui  que  trusty  and  cannot  safely  contribute  to  the 
diversion  of  the  trust  fund  to  an  improper  or  unauthorized  use. 

From  this  it  follows,  that  when  trust  funds  are  deposited  in 
bank  to  the  credit  of  the  trustee  as  such,  and  the  trustee  dies,  the 
bunk  cannot  be  compelled  to  pay  such  funds  to  any  but  the  real 
owners  of  it,  or  one  duly  authorized  to  represent  them ;  and  as 
we  have  shown,  the  executor  of  the  trustee  is  not  such  a  represen- 
tative. For,  as  is  said  by  Lord  Justice  Knight  Bruce  in  the  case 
of  Penvell  v.  Deffelly  4  DeG,  -Sf.  ^  (7.,  at  page  383,  as  quoted 
by  Mr.  Justice  Matthews  in  National  Bank  v.  Insurance  Com- 
pany, supra:  *'When  a  trustee  pays  trust  money  into  a  bank  to 
his  credit,  the  account  being  a  simple  account  with  himself,  not 
marked  or  distinguished  in  any  other  manner,  the  debt  thus  con- 
stituted from  the  bank  to  him  is  one  which,  as  long  as  it  remains 
due,  belongs  specifically  to  the  trust,  as  much  and  as  effectually 
as  the  money  so  paid  would  have  done  had  it  specifically  been 
placed  by  the  trustee  in  a  particular  repository  and  so  remained ; 
that  is  to  say,  if  the  specific  debt  shall  be  claimed  on  behalf  of 
the  eestuis  que  trustent^  it  must  be  deemed  specifically  theirs  as 
between  the  trustee  and  his  executors,  and  the  general  creditors 
after  his  death  on  one  hand  and  the  trust  on  the  other.*' 

In  the  case  of  Bailey  v.  Finch  (7  Law  Rep.y  Q,  jB.,  34),  Finch 
had  three  deposit  accounts  with  a  banking  house — two  in  his 
individual  name,  both  of  which  were  overdrawn,  and  one  in  his 
name  as  executor  of  Mrs.  Alexander,  upon  which  there  was  a  bal* 
ance  in  his  favor.  In  an  action  to  recover  the  amount  overdrawn 
on  his  individual  accounts,  he  sought  to  set  off  the  balance  due 
on  his  account  as  executor,  and  the  court  allowed  him  to  do  so. 
The  case,  as  thus  stated,  would  seem  to  be  clearly  in  conflict  with 
what  is  said  in  the  case  last  considered,  as  well  as  in  the  authori- 
ties there  cited.  But  there  was  a  circumstance  appearing  in  the 
case  which  relieves  it  from  such  conflict,  and  that  was  the  fact 
that  Finch,  as  residuary  legatee  of  Mrs.  Alexander,  was  not  only 
legally,  but  equitably  entitled  to  the  whole  balance  appearing  to 
be  due  to  him  as  executor,  and  hence  there  being  no  one  else 
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entitled  to  any  interest,  either  legal  or  equitable,  in  such  balance, 
he  could  properly  apply  it,  or  have  it  applied,  by  way  of  set-off 
to  the  payment  of  his  individual  debt.  Here,  again,  it  will  be 
observed  that  this  case  does  not  decide  the  precise  point  presented 
by  this  appeal,  though  the  Justices  in  delivering  their  opinions  do 
recognize  the  right  of  the  persons  really  entitled  to  the  beneficial 
interest  in  the  fund  to  interpose,  and  assert  their  equity  as  against 
the  claim  of  the  legal  owner. 

Indeed,  this  equity  on  the  part  of  the  persons  beneficially  in* 
terested  in  the  fund  to  interpose  and  prevent  the  payment  of  it  to 
one  claiming  merely  as  legal  owner,  seems  to  be  conceded ;  bat 
it  is  urged  that,  in  the  absence  of  any  such  interposition,  the  bank 
having  no  equity  of  its  own,  cannot  resist  the  claim  of  the  legal 
owner.  This  concession,  it  seems  to  us,  is  fatal  to  the  plaintiff's 
claim  in  this  case ;  for  it  involves  an  admission  of  the  superior 
right  of  the  equitable  to  that  of  the  merely  legal  owner,  and  the 
fact  that  the  equitable  owners  have  not  interposed  in  this  case, 
cannot  affect  the  question,  inasmuch  as  they  are  minors  and  their 
rights  cannot  be  forfeited  by  laches  or  non-claim,  as  it  is  one  of 
the  duties  of  the  court  to  protect  the  rights  of  infistnts. 

It  appears  to  us,  therefore,  that  in  no  view  of  the  case  is  the 
plaintiff,  as  executor  of  M.  W.  Oary,  entitled  to  the  money  de- 
posited in  bank  to  the  credit  of  M.  W.  Gary,  guardian ;  that  such 
money,  set  apart  from  his  own  by  the  testator  and  designated 
specifically  as  the  money  of  his  wards,  constitutes  no  part  of  the 
assets  of  the  testator's  estate,  and  cannot  lawfully  be  paid  to  his 
executor.  Suppose  the  estate  of  M.  W.  Gary  had  proved  to  be 
insolvent ;  then,  if  this  money  were  paid  over  to  the  executor,  il 
must,  of  course,  go  into  the  general  assets  of  the  testator's  estate, 
though  specially  designated  by  the  testator  as  the  money  of  his 
wards,  and  would  be  applied  pro  rata  to  the  claims  of  creditors 
generally,  to  the  loss  and  prejudice  of  the  wards,  or  the  sureties 
on  the  guardianship  bond,  whose  rights  are  entitled  to  be  respected. 

Under  this  view  of  the  case,  the  other  question  as  to  interest 
cannot  arise,  and  need  not,  thereforef  be  considered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir* 
cuit  Court  be  reversed,  and  the  complaint  be  dismissed. 

Mr.  Justice  McGowan  concurred. 
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Mr.  Chief  Justice  Simpson.  I  cannot  concur  in  the  opinion 
of  the  majority,  for  reasons  hereafter  to  be  given  in  a  dissenting 
opinion. 

Judgment  reversed. 


GREEN  v.   IREDELL. 


Certain  parties  who  were  legatees  under  the  will  of  their  uncle  and  also 
claimants  of  their  fathers  estate,  submitted  all  matters  in  dispute 
between  themselves  to  arbitrators,  who  (under  a  power  given  them) 
converted  the  property  into  money,  and  made  their  award  sustaining 
inter  alia  the  father's  will,  which  gave  his  entire  property  to  his 
daughter,  S.  For  a  balance  in  the  hands  of  these  arbitrators,  belong- 
ing to  the  father's  estate,  S.  brought  her  action.  The  court  thought  it 
safer  not  to  direct  a  payment  of  this  balance  to  S.  until  the  executors 
of  her  father's  will  were  made  parties  to  the  action. 

Before  Eraser,  J.,  Richland,  April,  1886. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Lyles  ^  Hayn»worthy  for  appellants. 

Mr.  B.  L.  Abney^  contra. 

April  21,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  Dr.  John  Green,  of  Worcester, 
Massachusetts,  left  a  will  by  which  he  devised  and  bequeathed  a 
large  real  and  personal 'estate  at  or  near  Columbia,  S.  C,  to  his 
brother,  Dr.  Frederick  W.  Green,  in  trust  for  the  use  of  the  said 
Frederick  W.  for  life,  with  limitation  over  after  his  death  to  his 
children.  In  1881,  the  said  Frederick  W.  departed  this  life  in 
Columbia,  leaving  surviving  nine  children,  of  whom  the  plaintiff, 
Sarah,  is  one/  At  the  time  of  his  death  he  was  found  to  be  in 
possession  of  a  considerable  estate,  real  and  personal,  all  of  which, 
as  it  is  stated,  he  undertook  to  give  to  one  of  his  children,  the 
said  Sarah ;  but  there  is  no  copy  in  the  Brief  of  the  paper  pur- 
porting to  be  his  last  will  and  testament,  and  it  does  not  appear 
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that  it  was  ever  admitted  to  probate,  or  that  any  executor  or 
administrator  with  the  will  annexed  ever  undertook  to  admin* 
ister  it. 

Disputes  arose  between  the  children  in  relation  to  their  respec- 
tive rights  and  interests  ^^in  and  to  the  property  and  estate  of 
their  (our)  uncle,  John  Green,  &c.,  devised  and  bequeathed  to 
their  (our)  late  father,  Frederick  W.  Green,  upon  certain  condi- 
tions and  trusts  in  his  last  will  and  testament  set  forth  and 
expressed ;  and  also  in  regard  to  a  paper  purporting  to  have  been 
executed  by  their  (our)  late  father,  Frederick  W.  Green,  as  hii 
last  will  and  testament,"  &c.  And  in  order  to  settle  these  differ- 
ences they  all,  under  their  hands  and  seals,  appointed  C.  J.  Ire- 
dell and  D.  C.  Peixotto  "as  arbitrators  to  award,  order,  judge, 
and  determine  of  and  concerning  the  same ;  the  award  to  be  made 
by  said  arbitrators  to  be  faithfully  kept,  observed,  and  performed." 
Afterwards  the  arbitrators  were  given  the  power  to  sell  the 
property,  "and  to  pay  over  to  them  (us)  from  the  proceeds  of  sale 
such  portions  as  will  be  equal  to  the  share  or  interest  in  the 
whole  estate  awarded  to  us  respectively  by  the  judgment  of  said 
arbitrators,  to  which  we  shall  each  be  entitled,''  &c. 

The  arbitrators,' among  other  things,  awarded  that  "the  estate 
of  F.  W.  Green  was  indebted  to  the  trust  estate  of  his  brother 
John  in  the  sum  of  $18,604.76,  and  that  no  part  thereof  shall  be 
subject  in  any  way  to  the  control  of  the  executors  of  the  last  will 
of  Dr.  F.  W.  Green,  until  the  entire  trust  estate  above  referred 
to,  be  accounted  for.  ♦  *  ♦  That  after  the  trust  estate  is  made 
whole,  the  will  of  Dr.  F.  W.  Green  shall  determine  the  distribu- 
tion of  all  the  individual  estate  of  the  said  Frederick  W.,  and  the 
said  individual  estate  shall  go  as  is  therein  provided,"  &c.  (See 
papers  pririted  in  the  Brief.)  The  arbitrators  sold  the  property 
and  settled  so  much  as  was  trust  estate,  but  it  seems  that  there 
was  still  left  in  their  hands  $351.89  of  the  individual  estate  of 
Dr.  F.  W.  Green,  and  this  action  was  brought  to  recover  it  from 
them  by  Sarah  Greeri,  the  sole  legatee  and  devisee  under  the 
paper  purporting  to  be  the  will  of  F.  W.  Green,  which  by  the 
submission  to  arbitration  was  "to  determine  the  distribution"  of 
what  turned  out  to  be  his  individual  estate.  The  defendants  pat 
in  an  oral  demurrer  that  the  complaint  did  not  state  facts  anffi- 
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cient  to  constitute  a  cause  of  action,  and  denied  their  liability  to 
pay  the  amount  in  their  hands  to  any  one  but  the  executors  of 
F.  W.  Green. 

Judge  Fraser  overruled  the  demurrer,  and  proposed  to  enter- 
tain a  motion  to  make  the  executors  parties,  if  the  defendants 
really  apprehended  any  danger.  But  no  such  motion  being 
made,  he  heard  the  case  and  rendered  a  decree  for  the  plaintiff. 
The  defendants  appeal  to  this  court  upon  the  following  excep- 
tions :  First,  to  the  order  overruling  the  demurrer :  because  the 
complaint  not  having  alleged  that  the  executors  of  the  will  of  F. 
W.  Green,  deceased,  had  assented  to  the  legacy  of  the  plaintiff, 
his  honor  should  have  held  that  said  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of  the  plaintiff, 
and  should  have  dismissed  the  complaint.  Second,  to  the  decree: 
because  it  not  appearing,  from  the  allegations  of  the  complaint 
or  the  evidence  that  the  executors  of  the  will  of  F.  W.  Green 
had  assented  to  the  legacy  to  the  plaintiff,  his  honor  should  not 
have  decreed  for  the  plaintiff,  but  should  have  dismissed  her  com- 
plaint with  costs. 

It  will  not  be  necessary  to  consider  the  demurrer  separately, 
as  both  exceptions  make  substantially  the  same  point.  It  is  clear 
that  the  plaintiff  is  entitled  to  the  money  in  the  hands  of  the 
defendants,  and  it  is  equally  clear  that  they  received  it  under  the 
sale  and  power  of  attorney ;  and  the  only  question  is,  whether 
ehe  can  recover  it  directly  from  them,. or  it  must  first  make  the 
circuit  of  going  to  the  executors  of  the  will,  and  from  them  to 
her.  The  defence  therefore  seems  technical.  The  arbitrators 
had  no  dealing  with  any  person  or  persons  known  as  the  execu- 
tors of  F.  W.  Green.  On  the  contrary,  they  received  the  pro- 
perty and  sold  it  only  by  the  authority  of  the  children,  distribu- 
tees of  F.  W.  Green ;  and  it  would  seem  that  their  accountability 
should  be  directly  to  those  for  whom  they  acted.  In  accepting 
the  business,  what  did  they  undertake  to  do  ?  This  must  be 
determined  by  the  submission  and  power  of  attorney  under  which 
they  acted.  All  the  matters  in  controversy,  including  the  very 
validity  of  the  paper  purporting  to  be  the  will  of  F.  W.  Green, 
were  referred  to  their  arbitrament,  and  they  were  expressly 
empowered  to  sell  all  the  property  and  to  '^pay  over  to  them  (us) 
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severally  such  proportional  share  or  part  of  such  proceeds  as  will 
be  equal  to  the  share  or  interest  in  the  whole  estcUe  to  each  of  us 
respectively  by  the  judgment  of  the  arbitrators  under  said  sub- 
mission/' &c. 

Considering  the  submission  and  the  power  of  attorney  in  con- 
nection with  the  fact  that  one  of  the  very  matters  referred  was  as 
to  the  validity  of  the  paper  purporting  to  be  the  will  of  F.  W. 
Green,  we  cannot  doubt  that  the  parties  intended,  without  regard 
to  the  said  paper  or  the  executors  under  it,  to  place  under  the 
control  of  the  arbitrators  the  whole  estate,  including  what  might 
turn  out  to  be  the  estate  proper  of  F.  W.  Green,  as  well  as  the 
trust  estate  of  John  Green  embraced  in  it.  The  award  was  after- 
wards made,  and  one  of  its  provisions  may  seem  at  first  not  to 
consist  with  this  view.  After  ascertaining  how  the  account  stood 
between  the  two  estates,  it  declares  that  *'the  will  of  F.  W.  Green 
shall  determine  the  distribution  of  all  the  individual  estate  of 
Dr.  Frederick  W.  Green,  and  the  individual  estate  shall  go  as 
therein  provided,  after  properly  accounting  for  318,604.76,  trust 
estate,"  &c.  But  we  do  not  understand  this  to  be  a  decision  that 
such  money  should  be  paid  over  to  the  executors  of  F.  W.  Green, 
if  any  there  might  be,  but  rather  as  indicating  how,  in  what  pro- 
portions, and  to  whom,  the  payment  should  be  made  by  them- 
selves. 

It  is  said,  however,  that  the  award  recognized  the  will  of  F. 
W.  Green  as  valid  to  dispose  of  bis  estate  proper,  and  directed 
that  it  should  be  paid  out  according  to  its  terms,  and  that  such 
incidental  recognition  restored,  in  effect,  the  right  of  the  execu- 
tors of  his  will  to  recover  the  same  wherever  it  may  be  found. 
Ordinarily  the  assent  of  the  executor  is  necessary  to  the  recovery 
of  a  legacy,  for  the  obvious  reason  that  he  is  charged  with  the 
payment  of  the  debts  of  the  testator.  It  is  true,  it  does  not 
appear  here  that  there  are  any  debts  of  testator,  F.  W.  Green,  un- 
paid, or,  indeed,  that  there  are  any  qualified  executors  of  his  will; 
but  as  there  may  possibly  be  debts,  and  the  court  is  always  disin- 
clined to  order  a  legacy  paid  until  it  is  clearly  ascertained  that 
the  debts  are  all  paid,  we  think  it  safer  that  the  case  should  go 
back,  with  leave  to  the  plaintiff  to  amend  her  .complaint,  so  as  to 
make  the  executors  of  F.  W.  Green  parties. 
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It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed  without  prejudice ;  and  that  the  cause  be 
remanded  to  the  Circuit  Court  with  leave  to  the  plaintiff  to 
amend  her  complaint,  if  so  advised,  by  making  parties  the  execu- 
tor or  executors  of  F.  W.  Green,  deceased. 


HALL  v.  WOODWARD. 


1.  Judgment  obtained  against  one  of  the  obligors  on  a  joint  and  several 
single  bill,  does  not  rebut  the  presumption  of  payment  arising  in  favor 
of  the  other  obligor  from  the  lapse  of  time. 

2.  But  a  voluntary  payment  made  by  one  of  such  obligors  within  the 
twenty  years  will  rebut  the  presumption  of  a  payment  by  the  other. 

3.  A  sealed  note,  executed  by  A  as  principal,  and  B,  0,  and  D,  as  sure- 
ties, matured  in  1860.  In  1867  A  made  a  payment  and  also  B.  In 
1868  the  payee  recovered  judgment  against  C  for  the  balance  due  on 
the  note.  In  18S5  the  plaintiff,  in  part  payment  of  a  tract  of  land, 
purchased  from  C,  agreed  to  pay  this  judgment  and  take  an  assign- 
ment of  0*8  right  of  contribution  against  D,  accruing  upon  such  pay- 
ment, which  was  done,  and  in  the  same  year  plaintiff  brought  action 
against  D  for  one-half  of  the  amount  so  paid.  Held,  that  D  was  not 
discharged  from  liability  by  the  presumption  of  payment  arising  from 
lapse  olr  time. 

Before  Eraser,  J.,  Fairfield,  June,  1886. 

This  was  an  action  by  Daniel  Hall,  jr.,  against  Thomas  W. 
Woodward,  for  contribution,  commenced  October  3,  1885.  The 
appeal  was  from  the  following  decree : 

The  defendant  Woodward  insists  that  the  assignment  was  not 
a  part  of  the  agreement  for  bargain  and  sale  of  the  land,  entered 
into  between  Daniel  Hall  and  plaintiff;  but  was  entered  into  for 
the  first  time  at  its  date,  and  subsequent  to  the  payment  of  the 
judgment  by  plaintiff.  In  the  view  I  take  of  this  case  it  is  not 
necessary  to  consider  this  question.  Certainly  the  plaintiff,  as 
assignee,  can  have  no  higher  nor  greater  rights  than  those  his 
assignor  possessed,  and  it  is  clear  that  Daniel  Hall  could  not,  at 
the  time  of  this  assignment,  nor  at  the  time  the  judgment  was 
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paid  off,  nor  even  at  the  time  of  the  conveyance  of  the  land  to 
the  plaintiff,  have  himself  maintained  this  action  against  the  de- 
fendant, Thomas  W.  Woodward.  The  note  matured  on  Decem- 
ber 22,  1860;  no  payment  thereon  was  ever  made  by  Woodward, 
and  no  proceedings  were  ever  instituted  to  make  him  liable  thereon, 
before  this  action  twenty -five  years  after  the  maturity  of  the  note. 

Woodward  was  no  party  to  the  judgment,  and  the  judgment 
could  keep  the  note  alive  only  as  to  the  judgment  debtor.  The  au- 
thorities cited  from  Brandt  on  Suretyship  and  others  proceed  on 
the  principle  that  one  surety  can  keep  a  note  alive  as  to  all  the 
others.  But  that  doctrine  has  been  modified  by  the  recent  decisions 
of  the  Supreme  Court.  The  contract  upon  which  contribution 
rests  is  simply  this :  If  you  pay  the  debt  while  I  am  liable  for  it,  I 
will  pay  my  share.  And  the  action  for  contribution  is  essentially 
one  for  money  paid,  laid  out,  and  expended  by  one  surety  for  the 
benefit  of  all.  But,  of  course,  if  one  be  not  liable  on  the  note, 
he  does  not  share  in  the  benefit,  and  should  not  in  the  liability. 

How,  then,  did  Woodward  stand  as  to  this  note  at  the  time 
the  judgment  was  paid  off  by  plaintiff?  On  December  23, 1880, 
twenty  years  had  elapsed  since  the  maturity  of  the  sealed  note, 
without  demand  upon  Woodward  or  acknowledgment  thereof  on 
his  part.  On  that  day,  therefore,  the  note  was  in  law  paid,  as  to 
him.  ''Payment  in  law  is  equivalent  to  actual  payment;*'  and 
its  effect  is  not  merely  to  bar  a  recovery  on  the  note,  but  the  debt 
itself  is  "paid  and  extinguished.''  White  v.  Moore^  23  A  (7., 
456 ;  Langston  v.  Shands^  Ibid.^  149.  Woodward  would  cer- 
tainly not  be  liable  for  contribution,  if  he  had  extinguished  the 
debt  by  an  actual  payment  of  the  money  due  to  the  creditor, 
before  plaintiff  had  paid  off  the  judgment;  and  by  lapse  of  time 
the  note  is  as  effectually  paid  as  to  him,  as  though  money  had 
been  passed.  At  the  time  plaintiff  paid  the  judgment  Wood- 
ward was  no  longer  liable  on  the  note.  It  was  extinguished  so 
far  as  he  was  concerned,  and  hence  such  payment  created  no 
cause  of  action  against  him. 

It  is  therefore  adjudged  and  decreed,  that  the  complaint  herein 
be  dismissed  on  the  merits  of  the  action,  with  costs. 

The  plaintiff  appealed. 
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Messri.  Ragsdale  ^  Ragsdale^  for  appellant. 
Mr.  J.  H.  Rion^  contra. 

April  21,  1887.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McIver.  On  December  21,  1860,  the  defend- 
ant, together  with  Daniel  Hall,  E.  J.  Hall,  and  E.  G.  Palmer,  as 
sureties  of  W.  E.  Hall,  executed  their  joint  and  several  note, 
under  seal,  payable  to  Mrs.  Mobley,  one  day  after  the  date 
thereof  On  the  back  of  this  note  certain  credits,  signed  by  the 
attorney  of  the  owner  and  holder  of  the  note,  are  endorsed  as 
follows :  "Reed.  January,  1867,  on  the  above  note,  three  hun- 
dred dollars  in  currency.  Becd.  February,  1867,  of  H.  A.  Gail- 
lard,  administrator,  $100  on  the  above  note.  Bal.  due  1st  Jan- 
uary, 1880,  $2,297.21,  after  payments  by  estate  of  W.  E.  Hall 
and  estate  of  E.  G.  Palmer."  By  whom  the  first  payment  was 
made  is  not  stated  in  the  credit  endorsed,  but  it  is  admitted  that 
the  defendant.  Woodward,  never  made  any  payment  on  the  note 
at  all,  or  otherwise  acknowledged  its  continued  validity — all  the 
payments  having  been  made  by  H.  A.  Gaillard,  as  administrator 
of  the  principal  debtor,  W.  E.  Hall,  and  by  the  executor  of  the 
•  surety,  Palmer. 

On  January  21,  1868,  judgment  was  recovered  against  Daniel 
Hall  alone  for  the  balance  due  on  the  note.  The  plaintiff  alleges 
that  as  a  part  of  the  consideration  for  a  tract  of  land  conveyed 
to  him  by  his  father,  Daniel  Hall,  sr.,  in  January,  1885,  he  un- 
dertook to  pay  said  judgment,  and  that  at  the  time  the  convey- 
ance was  executed  his  father  verbally  assigned  to  him  his  right 
of  contribution  against  his  co-surety,  Woodward.  On  April  23, 
1885,  the  plaintiff  paid  up  the  judgment,  and  in  August  follow- 
ing the  assignment  above  mentioned  was  reduced  to  writing, 
though  it  bears  date  December  8,  1885 — the  day  on  which  it 
was  actually  signed.  These  allegations  on  the  part  of  the  plain- 
tiff were  denied  by  the  defendant,  and  the  issue  thus  raised  was 
not  considered  or  decided  by  the  Circuit  Judge,  as  he  rested 
his  judgment  upon  another  ground,  which  will  be  hereinafter 
stated. 

This  action  was  brought  to  recover  from  Woodward  one-half  of 
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the  amount  paid  by  plaintiff  in  satisfaction  of  the  judgment 
against  Daniel  Hall,  sr.  The  defendant,  in  his  answer,  set  up 
several  defences,  none  of  which  were  considered  or  decided  by 
the  Circuit  Judge,  except  the  plea  ef  payment,  resting  upon  the 
presumption  arising  from  lapse  of  time,  which  was  sustained  by 
the  Circuit  Judge,  who  rendered  judgment  dismissing  the  com- 
plaint. From  this  judgment  plaintiff  appeals  upon  the  several 
grounds  set  out  in  the  record,  which  need  not  be  repeated  here, 
as  the  only  question  really  presented  by  this  appeal  is  whether 
the  Circuit  Judge  erred  in  holding  that  the  presumption  of  pay- 
ment of  the  note  arising  from  lapse  of  time,  relied  on  by  the  de- 
fendant, was  not  rebutted  by  the  payments  made  by  the  other 
parties  within  the  period  of  twenty  years  from  the  maturity  of 
the  note,  or  by  the  recovery  of  the  judgment  within  that  period 
against  one  of  the  parties,  Daniel  Hall,  sr. 

We  agree  with  the  Circuit  Judge  that  the  recovery  of  the 
judgment  against  one  of  the  parties  was  not  sufficient  to  rebut 
the  presumption,  arising  from  lapse  of  time,  in  favor  of  the  de- 
fendant. Langston  v.  Shands^  23  S,  (7.,  149.  But  we  cannot 
agree  with  him  in  holding  that  a  payment  made  by  one  of  two 
or  more  joint  and  several  obligors  within  the  period  necessary  to 
raise  the  presumption  of  payment  from  lapse  of  time,  will  not 
rebut  such  presumption  as  to  the  others.  This  question  has  been 
so  fully  and  satisfactorily  discussed  in  the  case  of  Dickson  v. 
Gourdin^  ante^  p.  301,  heard  at  the  present  term,  and  in  which 
the  opinion  has  just  been  filed,  that  it  is  only  necessary  to  refer 
to  the  reasoning  employed  and  the  authorities  cited  in  that  case 
as  furnishing  the  grounds  of  our  decision  in  this. 

The  Circuit  Judge  not  having  considered  or  passed  upon  any 
of  the  other  defences  set  up  in  defendant's  answer,  they  are  not 
before  us,  and  as  to  them  we  are  not  to  be  regarded  as  intimating 
any  opinion. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 
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REAMS  V.  SPANN. 

1.  The  words  of  a  will  were :  "The  whole  of  my  real  estate  I  wish  to  be 
divided  between  my  six  children  first  above  named.  *  *  *  Should 
any  of  my  children  die  leaving  no  child  or  children,  the  property  herein 
given  I  wish  divided  among  my  surviving  children."  Held,  that  the 
word  "surviving"  referred  to  the  time  of  testatrix's  death,  that  the 
estate  given  vested  absolutely  at  that  date,  and  that  the  shares  of  two 
of  the  children  allotted  to  them  after  their  mother  s  death  passed,  upon 
their  death  without  issue  and* intestate,  to  their  heirs  at  law. 

2.  A  question  of  adverse  possession  not  considered,  it  not  having  been 
passed  upon  in  the  court  below. 

Before  Kershaw,  J.,  Sumter,  October,  1884. 

This  was  an  action  for  partition.  The  plaintiffs  were  grand- 
children of  Elizabeth  Spann,  the  testatrix,  and  the  defendants 
were  two  grandchildren  of  the  said  Elizabeth,  and  two  others, 
named  McRae,  who  were  in  possession  of  the  land  in  suit.  The 
plaintiffs  claimed  that  they,  together  with  the  two  defendants  first 
named,  were  entitled  to  two  tracts  of  land,  which  were  allotted  to 
Martha  E.  Spann  and  Sarah  A.  Spann  under  the  will  of  Eliza- 
beth Spann,  the  said  Martha  and  Sarah  having  died  intestate  and 
without  issue.  The  McRaes  put  in  a  general  denial,  and  also 
claimed  by  adverse  possession. 

The  Circuit  Judge  sustained  the  claim  of  the  plaintiffs,  and 
Iield  that  upon  the  death  of  Martha  and  Sarah  their  shares  passed 
to  their  surviving  brothers  and  sisters,  the  parents  of  the  plain- 
tiffs and  of  the  two  defendants  first  named.  In  support  of  this 
decision,  his  honor  quoted  at  length  and  cited  Matthis  v.  ffam- 
mond,  6  Rich,  Eq,,  399 ;  Mendenhall  v.  Mower,  16  S.  (7.,  303; 
2  Jarm.  Wills,  635,  640,  650;  Barlow  v.  Salter,  17  Ves.,  482; 
Presley  v.  Davis,  7  Rich.  Eq.,  108;  Pow,  Dev.,  724;  Hicks  v. 
Pegues,  4  Rich.  Eq.,  415 ;  Evans  v.  Oodbold,  6  Id.,  26. 

The  defendants,  Henry  and  J.  J.  McRae,  appealed,  alleging 
error  in  the  construction  put  upon  the  will  of  Elizabeth  Spann. 
The  appeal  was  argued  December  1,  1885.  On  May  8,  1886, 
this  court  ordered  a  reargument  upon  the  following  questions :  I. 
Whether,  under  the  will  of  Elizabeth,  a  fee  absolute  was  devised 
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to  her  children,  the  children  of  a  predeceased  child  representing 
their  parent.  II.  Whether  it  was  a  fee  defeasible,  with  limita- 
tion over ;  and  if  the  latter,  whether  the  limitation  over  was  to 
the  children  who  survived  the  testatrix,  or  to  those  who  survived 
the  first  taker.  The  reargument  was  had  upon  these  questions 
on  January  17,  1887. 

Messrs.  Moises  ^  Lecy  for  appellants. 

Mr,  Jos.  H.  Earlej  attorney  general,  contra. 

April  21,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  Elizabeth  Spann,  having  first  duly 
made  and  executed  her  last  will  and  testament,  departed  this  life 
in  1840,  leaving  five  children  her  surviving.  A  copy  of  her  will 
is  not  set  out  in  the  record,  and  all  that  we  know  of  its  provisions 
is  derived  from  an  extract  from  it,  appearing  in  the  decree  of  the 
Circuit  Judge,  as  follows :  ''The  whole  of  my  real  estate  I  wish 
to  be  divided  between  my  six  children  first  above  named.  *  *  * 
Should  any  of  my  children  die  leaving  no  child  or  children,  the 
property  herein  given  I  wish  divided  among  my  surviving  chil- 
dren.'' It  appears  that  one  of  the  six  children  thus  named,  to 
wit,  Mary  R.,  died  in  the  life-time  of  the  testatrix,  leaving  chil- 
dren, and  in  1841  partition  was  made,  by  proceedings  in  the 
Court  of  Ordinary,  of  the  said  real  estate  amongst  the  five  sur- 
viving children  of  testatrix  and  the  children  of  the  said  Mary  R., 
each  of  the  five  children  taking  one-sixth,  and  the  children  of 
Mary  R.  the  remaining  sixth.  Two  of  the  five  children,  viz., 
Martha  E.  Spann  and  Sarah  A.  Spann,  died,  the  former  in  1879 
and  the  latter  a  year  or  two  before,  intestate,  childless,  and  un- 
married, and  this  controversy  is  as  to  the  shares  of  said  real  estate, 
which,  in  said  partition,  had  been  allotted  to  them.  The  plain- 
tifis  claim  that  they,  together  with  the  two  first  named  defendants, 
are  entitled,  as  the  surviving  heirs  of  the  testatrix,  to  the  said 
land,  and  they  ask  partition  of  the  same,  according  to  their  several 
interests  as  set  forth  in  the  complaint.  The  other  two  defen- 
dants— the  McRaes — the  appellants  herein,  who  are  in  possession 
of  the  land,  resist  this  claim  and  assert  their  right  to  hold  the 
land  by  possession. 
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The  Circuit  Judge,  who  heard  the  whole  case  without  a  jury, 
seems  to  have  considered  only  the  question  of  the  proper  construc- 
tion of  the  will,  without  passing  upon  the  question  as  to  the  ad- 
verse possession  of  appellants ;  for  he  says  in  his  decree :  "My 
notes  of  evidence  do  not  show  how  long  the  McRaes  were  in  pos- 
session of  the  land,  but  in  the  argument  it  appeared  that  it  was 
assumed  that  the  possession  had  been  such  that  it  would  defeat 
the  claim  of  the  plaintiffs  if  the  construction  of  the  devise  con- 
tended for  by  the  defendants*  counsel  should  prevail ;  and  other- 
wise it  would  not,  there  being  continuous  minorities  that  would 
defeat  the  plea  of  the  statute."  It  appears,  however,  from  the 
"Case,''  as  prepared  for  argument  here,  that  this  was  a  miscon- 
ception on  the  part  of  his  honor;  for  it  is  there  stated  that,  "There 
was  no  testimony  offered  on  the  part  of  the  defendants,  Henry 
and  J.  J.  McRae,  and  there  was  no  proof  whatever  of  the  title 
claimed  by  them,  or  of  the  length  of  time  they  had  been  in  pos- 
session of  the  land.  The  plaintiffs  made  no  admissions  or  conces- 
sions at  the  trial  as  to  any  claim  or  right  of  the  said  Henry 
McRae  and  J.  J.  McRae  to  the  land  in  question.*' 

It  is  quit^  manifest,  therefore,  that  there  was  some  misunder- 
standing in  reference  to  this  matter,  and  hence  we  would  not  feel 
willing  to  rest  our  decision  either  upon  the  one  or  the  other  view 
of  it,  but  will  proceed  to  consider  the  only  question  passed  upon 
by  the  Circuit  Judge,  and  the  only  question  raised  by  this  appeal. 
That  question  is  as  to  the  proper  construction  of  the  will.  The 
appellants  contend  that  an  absolute  estate  vested  in  Sarah  A.  and 
Martha  E.  Spann,  the  first  takers,  without  any  limitation  over, 
in  the  events  which  have  happened,  as  the  words,  "surviving 
children,*'  meant  children  who  were  alive  at  the  death  of  the  tes- 
tatrix ;  while,  on  the  other  hand,  it  is  contended  that  the  word 
"surviving"  roust  be  referred  to  the  death  of  the  first  taker,  and 
as  there  was  no  surviving  child  of  the  testatrix  at  the  death  of 
Martha  £.,  who  could  take  under  the  limitation  over,  the  pro- 
perty reverted  to  the  estate  of  the  testatrix  and  became  divisible 
amongst  her  survivors.  Again,  it  is  contended,  and  this  is  the 
view  adopted  by  the  Circuit  Judge,  that  the  limitation  over  was 
not  void  for  remoteness,  and  that  the  word  "surviving"  must  be 
construed  as  equivalent  to  the  word  "other,"  and  hence  upon  the 
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death  of  any  child  of  the  testatrix,  leaving  no  children,  the  share 
of  such  deceased  child  went  over  to  the  other  children,  and  was 
transmissible  to  their  heirs,  children,  and  grandchildren. 

The  real  inquiry  is,  what  was  the  intention  of  the  testatrix? 
and  this  roust  be  ascertained  from  the  language  which  she  has 
used,  read  in  the  light  of  the  surrounding  circumstances,  where 
the  meaning  of  the  language  is  obscure  or  doubtful,  guided  by 
such  rules  of  law  as  experience  has  shown  to  be  useful  in  ascer- 
taining the  intention.  The  language  used  by  the  testatrix  in  this 
case  is  as  follows :  *'The  whole  of  my  real  estate  I  wish  to  be 
divided  between  my  six  children  first  above  named.  *  *  *  Should 
any  of  my  children  die  leaving  no  child  or  children,  the  property 
herein  given  I  wish  divided  among  my  surviving  children."  Now, 
the  primary  purpose  indicated  by  this  language,  unquestionably, 
is  that  a  certain  thing — "the  whole  of  my  real  estate'* — is  to  be 
divided  among  certain  persons  designated  by  name — "my  six 
children  first  above  named*' — and  as  this  language  is  found  in  a 
will,  which  is  written  for  the  purpose  of  directing  what  disposition 
is  to  be  made  of  the  person's  property  at  the  death  of  such  per- 
son, it  is  equally  clear  that  the  testator  intended  that  this  division 
should  be  made  at  her  death,  inasmuch  as  she  has  not  indicated 
any  other  period  at  which  it  should  be  made.  Having  thus  ex- 
pressed her  primary  purpose,  it  would  very  naturally  occur  to  her 
that  this  purpose,  which  she  then  had  in  her  mind,  might  be 
defeated  by  the  death  of  some  one  or  more  of  the  persons  whom 
she  had  designated  as  entitled  to  share  in  such  division  before  the 
period  arrived  when  it  was  to  be  made,  and  hence  the  transition 
to  a  provision  for  such  contingency,  expressed  in  this  most  appro- 
priate language,  "Should  any  of  my  children  die  leaving  no  child 
or  children,  the  property  herein  given  I  wish  divided  among  my 
surviving  children" — meaning  that  my  first  wish  is,  that  at  my 
death  all  my  real  estate  shall  be  equally  divided  among  my  six 
children,  naming  them ;  but  as  one  or  more  of  the  six  may  die 
leaving  no  child  before  the  time  for  such  division  arrives,  I,  in 
that  event,  wish  the  said  property  to  be  divided  among  those  of 
the  six  who  may  then  be  living. 

Observe  the  language  which  she  uses ;  after  making  provision 
for  a  division  of  the  whole  of  her  real  estate  among  the  six  chil- 
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dren  who  were  then  living,  she  says :  ^*' Should  any  of  my  children 
die  leaving  no  child  or  children,  the  property  herein  given  I  wish 
divided  among  my  surviving  children.'*  Now,  what  was  "the 
property  herein  given*'  ?  for  it  is  that  which  was  to  be  divided, 
upon  the  contingency  mentioned,  among  the  surviving  children. 
Clearly  ifwas  *'the  whole  of  my  real  estate,**  for  that  is  the  only 
property  mentioned,  and  certainly  is  ''the  property  herein  given.*' 
She  does  not  say  that  upon  the  death  of  any  of  her  children  with- 
out child  or  children,  the  share  of  the  child  so  dying  shall  be 
divided  among  the  survivors,  which  is  the  language  usually  em- 
ployed to  express  an  intention  to  limit  over  such  share ;  but,  on 
the  contrary,  after  providing  for  the  division  of  certain  specified 
property  among  certain  designated  persons,  she  goes  on  to  pro- 
vide that  in  the  event  of  the  death  of  any  of  such  persons  without 
children,  the  same  property  (for  that  is  clearly  the  meaning  of  the 
words,  "the  property  herein  given**)  shall  be  divided  amongst  the 
survivors  of  such  persons,  and  as  there  could  be  but  one  division 
of  that  property,  she  must  have  meant  by  the  words,  "my  surviv- 
ing children,*'  those  who  were  living  at  the  time  of  her  death. 
According  to  our  construction  of  the  language  used  by  the  testa- 
trix, her  intention  was  simply  to  indicate  who  were  the  persons 
entitled  to  share  in  the  division  of  her  real  estate  in  the  event 
that  any  of  her  six  named  children  should  die  leaving  no  children 
before  the  period  at  which  such  division  was  to  take  place  arrived, 
and  that  it  was  not  her  intention  to  limit  over  the  shares  of  those 
who  should  participate  in  such  division ;  and,  therefore,  the  chil- 
dren of  th6  testatrix,  who  were  living  at  the  time  of  her  death, 
took  absolute  estates  in  their  respective  shares  of  the  real  estate 
of  the  testatrix. 

The  rights  of  the  children  of  Mary  R.,  who  predeceased  the 
testatrix,  to  share  in  the  division  of  the  real  estate  of  the  testatrix, 
seems  to  have  been  conceded  in  the  proceedings  for  partition  be- 
fore the  ordinary,  and  that  matter  not  being  in  controversy  now, 
need  not  be  considered.  It  seems  to  us,  therefore,  that  the  Cir- 
cuit Judge  erred  in  his  construction  of  the  will  of  the  testatrix, 
and  therefore  the  case  must  go  back  for  a  new  trial. 

It  is  true  that  respondents  contend  that,  under  any  construc- 
tion of  the  will,  the  present  appellants  have  no  standing  in  contt. 
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For  even  assuming  that  Sarah  A.  Spann  and  Martha  E.  Spann 
took  absolute  estates  in  their  respective  shares  of  the  land  allotted 
to  them  in  the  proceedings  before  the  ordinary,  the  land  in  con- 
troversy would,  upon  the  death  of  these  ladies  leaving  no  issue, 
descend  to  their  heirs  at  law,  who  are  the  plaintiffs  herein,  and 
these  appellants  having  failed  to  show  that  they  have  acquired 
any  interest  therein,  their  appeal  should  be  dismissed.  But,  as 
we  have  said,  tl\ere  must  have  been  some  misunderstanding  in 
the  court  below  in  regard  to  this  matter,  and  we  do  not  propose 
to  consider  the  case  in  that  aspect,  or  decide  anything  in  refer- 
ence to  it.  The  judgment  appealed  from  rested  solely  upon  the 
construction  of  the  will,  and  no  other  question  was  considered  or 
decided,  and  that  construction  being  erroneous,  must  be  set  aside. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  case  remanded  to  that  court  for 
a  new  trial. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McGowan.  I  concur  that  this  case  should  go 
back  for  a  new  trial,  but  I  prefer  to  reserve  judgment  as  to  the 
construction  of  Mrs.  Spann's  will. 


HAMMETT  v.  FARMER. 


1.  In  action  for  the  recovery  of  a  tract  of  land,  where  the  only  matter 
in  dispute  is  the  location  of  land  sold  by  the  sheriflP;  evidence  of 
payments  made  to  the  parties  to  the  execution  and  of  the  other  dispo- 
sition of  the  proceeds  of  sale,  is  immaterial  and  therefore  harmless. 

2.  Entries  by  the  sheriff  made  upon  separate  slips  of  paper  and  attached 
to  an  execution  are  parts  of  the  record,  as  much  so  as  if  endorsed  on 
the  execution ;  and  therefore  are  admissible  in  evidence  with  the  exe- 
cution. 

3.  Defendants  claimed  title  under  an  execution  which  had  been  amended, 
Heldy  that  an  affidavit  used  in  opposition  to  such  amendment  was  not 
a  part  of  the  record  and  was  not  admissible  as  evidence  in  this  action 
against  the  defendants. 

4.  The  Circuit  Judge,  in  his  statements  of  the  testimony  to  the  jury  in 
this  case,  did  not  charge  upon  the  facts. 
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5.  Alleged  errors  in  the  charge  upon  immaterial  matters  raise  only  ab- 
stract questionSf  which  need  not  be  considered. 

6.  When  the  sheriff  levies  upon  land  of  the  defendant  in  execution,  whose 
land  is  composed  of  several  contiguous  tracts,  and  the  sheriff's  deed 
will  apply  as  well  to  one  of  these  original  tracts  as  to  the  whole  con- 
solidated tract,  the  boundaries  of  the  levy  and  sale  are  a  question  of 
location  for  the  jury.  What  the  sheriff  ought  to  have  done  is  imma- 
terial. The  law  does  not  raise  a  presumption  that  the  tract  most 
nearly  corresponding  to  the  number  of  acres  sold,  was  the  tract 
levied  upon. 

7.  A  purchaser  at  sheriff's  sale  under  execution  against  several  parties, 
brought  action  for  recovery  against  T.,  one  of  them,  the  others  hav- 
ing abandoned  the  possession  to  the  purchaser.  In  action  by  some  of 
the  parties  so  abandoning,  to  recover  this  land,  the  Circuit  Judge  did 
not  err  in  admitting  the  record  of  the  action  against  T.  as  evidence 
to  show  the  location  of  the  land  sold  by  the  sheriff.  Mr.  Justice 
McIvKR  dissenting. 

Before  Kershaw,  J.,  Spartanburg,  March,  1886. 

The  opinion  sufficiently  states  the  case. 

Messrs.  J.  S.  R»  Thomson  and  H,  U,  Ravenelj  for  appellants. 

Messrs.  Duncan  ^  Sanders^  contra. 

April  21,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  plaintiffs,  appellants, 
brought  the  action  below  to  recover  a  tract  of  land  in  the  posses- 
sion of  the  defendants,  and  for  damages  for  its  detention.  As 
to  the  greater  portion  of  the  land  both  parties  run  back  to  one 
James  Birchfield,  as  a  common  source.  As  to  the  other  portion 
the  defendants  claim  under  a  title  independent  of  Birchfield,  and 
as  the  plaintiffs  did  not  produce  a  grant  either  actual  or  presump- 
tive, it  was  admitted  that  they  could  not  recover  said  latter  por- 
tion. The  real  contest,  therefore,  was  over  so  much  as  both  par- 
ties claimed,  running  back  to  Birchfield  as  a  common  source. 

The  plaintiffs  produced  deeds  showing  that  Birchfield  owned 
the  land  up  to  his  death,  and  they  claim  as  heirs  of  the  said 
Birchfield.  The  defendants  claim  under  a  sheriff's  deed  executed 
to  one  Leitner,  who  bought  the  land  at  sheriff's  sale  made  under 
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a  judgment  obtained  against  certain  heirs  of  the  said  Birchfield 
after  his  death,  and  from  Leitner  regularly  down  to  the  father  of 
the  defendant,  Mrs.  Farmer,  who  devised  the  same  to  her.  Un- 
der these  circumstances,  the  main  question  in  the  case  was  one 
of  location.  The  plaintiffs  denied  that  the  defendants*  titles  cov- 
ered all  the  Birchfield  land  of  which  they  were  in  possession. 
The  surveyor  located  the  sheriff's  deed  to  Leitner  so  as  to  cover 
the  land  in  dispute,  containing  500  acres,  more  or  less.  He  said, 
however,  that  the  wording  of  the  sheriff's  deed  was  very  indefi- 
nite, and  that  it  might  have  been  located  so  as  to  cover  what  was 
known  as  the  Pruit  land  alone  of  <J45  acres,  which  would  have 
been  nearer  the  quantity  called  for  in  the  sheriff's  deed,  500, 
than  the  location  which  he  made,  containing  590  acres,  and  that 
he  could  have  located  that  deed  either  way.  The  plaintiffs  con- 
tended that  the  Birchfield  lands  had  been  made  up  of  various 
tracts,  and  that  when  the  sheriff  levied,  he  did  not  levy  upon  the 
whole  land,  but  only  upon  certain  tracts  thereof,  and  that  the 
land  in  dispute  was  not  embraced  in  the  levy,  and  that  the  loca- 
tion should  not  include  said  land. 

The  verdict  was  for  the  defendants,  and  now  the  plaintiffs  are 
before  us  on  appeal  with  twenty-three  exceptions.  These,  how- 
ever, have  been  condensed  in  the  argument  of  appellant  into 
twelve  propositions,  the  consideration  of  which  disposes  of  all  the 
material  points  involved. 

I.  '^It  was  error  (as  appellant  claims)  to  allow  in  testimony 
the  separate  receipts  attached  to  the  sheriff's  deed,  or  the  state- 
ment on  sheriff's  book  as  to  what  was  intended  to  be  done  with 
the  fund  from  the  sale."  It  seems  that,  in  connection  with  the 
sale  to  Leitner,  the  sheriff  had  attached  to  the  execution  under 
which  the  sale  was  made,  or  at  least  there  was  found  attached  to 
thhji.fa.y  an  old  paper  signed  by  the  Birchfield  heirs,  directing 
the  sheriff  to  pay  the  proceeds  of  sale  over  to  one  Sampson  Clay- 
ton. This  was  admitted  in  evidence,  the  plaintiffs  objecting. 
Also  a  receipt  for  the  balance,  not  signed,  showing  the  amount  of 
Leitner's  bid,  the  costs,  and  the  balance  remaining,  &c. ;  also  an 
entry  in  the  execution  book  showing  the  disposition  of  the  pro- 
ceeds of  the  sale.  And  the  exception  above  assigns  the  admis- 
sion of  these  papers,  &c.,  as  error. 
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We  do  not  clearly  see  what  bearing  this  testimony  had  upon 
the  case  either  for  or  against  the  plaintiif.  There  was  no  doubt 
that  some  of  the  Birchfield  land  had  been  sold  by  the  sheriff,  and 
that  Leitner  was  the  purchaser.  It  was  also  certain  that  the 
defendants  had  become  possessed  of  all  that  Leitner  purchased, 
and  we  cannot  see  how  the  disposition  of  the  proceeds  of  that 
sale  touched  the  question  of  the  location  of  the  sheriff's  deed  to 
Leitner.  It  appears  to  us  to  have  been  immaterial  and  therefore 
harmless ;  but  if  it  were  otherwise,  why  should  these  matters 
have  been  excluded  ?  Had  the  entries  all  been  indorsed  on  the 
fi.  fa.  itself,  would  they  not  have  constituted  a  part  of  the  record, 
and  have  been  admitted  with  it  ?  If  so,  were  they  not  substan- 
tially indorsed  thereon,  by  being  attached  thereto?  The  sheriff's 
execution  book  was  certainly  competent. 

II.  '*It  was  error  not  to  allow  in  testimony  the  affidavit  of  Ma- 
linda  Birchfield.**  The  only  reference  that  we  find  to  this  matter 
in  the  "Case*'  is  the  following:  ''Plaintiffs  proposed  to  introduce 
affidavit  of  Malinda  Birchfield  along  with  the  judgment  record,  said 
affidavit  having  been  used  in  opposition  to  the  amendment  of  exe- 
cution as  ordered  by  Judge  Hudson.  Motion  overruled  and  excep- 
tion taken."  We  are  again  at  a  loss  to  know  from  this  meagre  state- 
ment what  application  this  had  to  the  case.  It  seems,  however, 
that  a  motion  had  been  made  before  Judge  Hudson  at  some  time 
to  amend  the  execution  under  which  Leitner  purchased  the  land, 
and  this  motion  was  resisted  upon  an  affidavit  of  some  kind  made 
by  Malinda  Birchfield.  The  execution  was,  however,  amended, 
and  the  old  record  in  that  case,  including  the  amended  execution, 
was  introduced  here  as  evidence.  The  plaintiffs  claimed  that  this 
affidavit  of  Malinda  should  come  in  as  a  part  of  that  record.  It 
appears  to  us  that  this  affidavit  was  nothing  more  than  evidence 
relied  on  by  plaintiffs  in  resisting  the  proposed  amendment,  and 
constituted  no  essential  part  of  the  record,  and  was  therefore  pro- 
perly excluded. 

III.  ''It  was  charging  in  respect  to  the  facts  to  charge  that 
the  plaintiffs  had  no  right  to  recover  that  tract  of  land  to  the  left 
of  Easley's  Greek,  and  that  Tabitha  Whitehead  was  in  possession 
of  and  claiming  the  land  in  dispute."  The  folio  in  which  this 
charge  appears,  if  any,  is  not  given,  and  we  may  have  overlooked 
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it ;  but  we  do  not  see,  when  the  charge  is  read  as  a  whole,  that 
he  anywhere  invaded  the  province  of  the  jury  as  to  the  facts. 
And  this  applies  also  to  the  next  exception,  to  what  the  judge 
said  in  reference  to  the  sheriff  levying  on  different  tracts,  as  well 
as  to  his  remark  that  ^Hhere  appeared  to  have  been  a  judgment 
regularly  entered  up  against  the  heirs  of  James  Birchfield," 
which  is  the  foundation  of  the  5th  proposition  of  appellants. 

YI.  The  permissive  occupation  of  land  by  the  plaintiffs  (defen- 
dants, we  suppose,  was  meant)  cannot  be  tacked  with  their  occu- 
pation under  the  will  of  Cannon.  And  VII.  "A  devisee  cannot 
tack  her  possession  with  that  of  the  testator.'*  These  two  excep- 
tions or  propositions  of  appellants  present  very  much  the  same 
idea,  and  have  been  considered  together.  Whatever  may  be  the 
correct  doctrine  on  this  question  of  tacking  possession  by  a  devi- 
see with  that  of  the  testator,  and  whether  his  honor  erred  therein 
here,  is  wholly  immaterial,  because  his  honor  distinctly  charged 
the  jury  that  in  this  case,  inasmuch  as  the  limit  when  defen- 
dants went  into  possession  was  20  years,  instead  of  10,  as  it  had 
been  before,  and  since,  and  as  it  was  clear  that  defendants  and 
their  testator  had  not  been  in  possession  for  that  period,  they 
could  found  no  claim  on  their  possession.  The  questions,  then, 
raised  in  these  exceptions  are  abstract  questions,  and  need  not 
be  determined  here. 

VIII.  ^'Unless  the  defendants  claimed  under  a  grant  or  a  pos- 
session from  which  there  is  a  presumption  of  grant,  or  some  part 
of  the  land  for  the  statutory  period  with  color  of  title  to  the  whole, 
then  the  true  owner  cannot  be  barred  except  by  an  actual  pedis 
poasessio.'*  As  has  already  been  stated,  the  parties  claimed  from 
a  common  source,  so  far  as  the  land  really  in  dispute  was  con- 
cerned, and  the  vital  question  was  whether  the  defendants*  title, 
to  wit,  the  sheriff's  deed,  covered  that  land.  The  defendants  did 
not  rest  their  defence  upon  possession  either  actual  or  construc- 
tive, but  upon  paper  title,  and  it  appears  to  us  that  the  proposi- 
tion submitted  above  was  another  abstract  proposition  in  no  way 
involved  in  the  case. 

IX.  "The  sheriff  ought  not  to  levy  en  mcuise  on  different  tracts 
of  land.*'  It  seems  that  the  Birchfield  land  was  made  up  of 
several  original  tracts,  bought  at  different  times  by  Birchfield, 
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and  held  by  him  as  one  tract,  all  adjoining.  One  question  in 
the  case  was  whether  the  sherifT  had  levied  upon  the  whole,  and 
sold  the  whole  to  Leitner,  or  whether  he  had  levied  only  on  a  por- 
tion, as  represented  by  some  of  the  original  tracts.  The  deed 
which  he  executed  to  Leitner  in  its  descriptions  and  boundaries 
could  be  located  to  suit  either  case.  If  located  to  cover  the 
whole,  then  the  land  in  dispute  went  to  the  defendant ;  if  only  a 
part,  then  the  plaintiffs  were  entitled  to  recover.  Thus  this 
question  of  the  sheriff's  levy  became  a  very  material  question. 

Upon  this  subject  his  honor  charged  as  follows  :  ''In  regard  to 
that  claim,  that  the  sheriff's  deed  ought  to  be  confinpd  toa  single 
tract  of  land,  I  would  say  this :  that  a  sheriff  in  levying  land  can 
know  very  little  about  it,  when  it  is  all  in  the  possession  of  one 
man,  cultivated  together  and  used  together  as  one  plantation. 
He  could  not  know,  it  is  impossible  that  he  should  know,  of  how 
many  different  tracts  that  plantation  originally  consisted  ;  and  it 
would  be  unreasonable  to  say  that  he  was  obliged  to  find  out 
whether  it  consisted  of  one  or  two  or  three  tracts.  If  there  were 
several  distinct  and  separate  tracts,  a  tract  over  yonder,  and 
another  disconnected  with  it,  then  to  sell  two  tracts  that  were 
not  contiguous,  lying  together,  and  bounded  together,  would  be 
improper,  and  a  sale  like  that  would  not  likely  stand.  But  when 
a  man  is  in  possession  of  land  and  has  gradually  added  to  it  vari- 
ous tracts  of  land,  and  the  sheriff  levies  on  the  land  and  sells  it 
in  gross,  it  is  a  proper  sale,  and  may  be  extended  to  flll  the  boun- 
daries described  in  the  sheriff's  deed.  It  is  a  question  of  fact 
as  to  the  location  of  that  deed,  which  you  are  to  determine  accord- 
ing to  the  best  light  before  you." 

This  charge  when  read  as  a  whole  as  above  quoted  is  certainly 
free  from  error,  and  as  this  is  the  matter  before  us,  it  is  needless 
to  discuss  what  the  sheriff  ought  to  have  done  or  what  he  did  do. 
This  latter  was  a  question  of  fact,  which  the  judge  distinctly  left 
to  the  jury. 

X.  "Where  a  levy  and  sale  will  apply  equally  as  well  to  two 
tracts  of  land  so  far  as  regards  boundaries,  and  there  is  absence 
of  anything  to  rebut  the  presumption,  then  the  presumption  is 
obliged  to  be  that  it  applies  to  that  tract  which  most  nearly  cor- 
responds with  the  number  of  acres  mentioned  in  the  levy  and 
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sale."  This  point  is  stated  in  appellants'  points,  but  there  is  no 
argument  appeilded,  nor  is  there  reference  to  any  authority. 
We  are  not  aware  of  any  principle  of  law  as  to  location  of  deeds, 
&c.,  nor  of  any  decided  case  which  required  the  charge  to  be  as 
therein  stated. 

XI.  ^^If  the  land  of  a  married  woman  was  wrongfully  possessed 
prior  to  1876,  ten  years'  possession  by  the  trespasser  does  not 
ripen  into  title,  and  after  the  death  of  her  husband  she  has  still 
the  right  to  bring  her  action  for  the  land."  Whatever  his  honor 
said  on  this  subject  did  not  affect  the  case,  because  he  distinctly 
charged  the  jury  that  the  statute  of  limitations  could  in  no  way 
sustain  the  defendants,  resting  the  case  entirely  on  the  location 
of  the  sheriff's  deed  to  Leitner,  and  ruling  out  all  reliance  upon 
the  statute,  both  as  a  source  of  title  to  the  defendant  and  as  a  bar 
to  the  plaintiffs. 

XII.  ''The  description  of  the  land  in  the  pleadings  or  verdict 
in  a  suit  by  Leitner  against  Tabitha  Whitehead,  and  the  location 
of  that  land,  are  not  evidence  of  the  location  of  the  land  in  the 
sheriff's  deed  in  a  suit  between  the  grantees  of  Leitner  and  the 
present  plaintiffs,  who  do  not  claim  through  Tabitha  Whitehead." 
After  Leitner  bought  at  sheriff's  sale  all  of  the  heirs  of  James 
Birchfield  left  the  premises  except  Tabitha  Whitehead,  and  Leit- 
ner brought  action  against  her  for  possession,  describing  the  land 
as  containing  600  acres,  with  boundaries  which  would  cover  more 
than  the  Pniit  tract.  He  recovered  judgment  and  dispossessed 
Tabitha.  The  judge  said  in  reference  to  this  suit,  that  ini^much 
as  Leitner  claimed  under  the  sheriff's  deed,  and  recovered  a  judg- 
ment against  one  of  the  heirs  of  James  Birchfield  for  the  land 
included  in  the  boundaries  described  in  the  complaint,  if  that 
covered  the  land  in  dispute,  that  would  be  evidence  that  that  land 
was  conveyed  by  the  sheriff's  deed.  It  will  be  observed  that  in 
this  statement  his  honor  did  not  rule  that  the  verdict  and  judg- 
ment against  Tabitha  was  conclusive  upon  the  plaintiffs.  He  still 
left  the  main  question,  to  wit,  the  location,  an  open  question  for 
the  jury,  because  he  said  to  them  :  "If  that  case  covered  the  land 
in  dispute,  that  would  be  evidence  that  that  land  was  conveyed 
by  the  sheriff's  deed,"  leaving  it  still  to  them  to  find  whether  or 
not  the  sheriff's  deed  did  cover  the  land  in  dispute,  depending, 
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of  course,  upon  the  evidence  of  location  submitted  in  the  cause 
then  on  trial. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

Mr.  Justice  McGowan  concurred. 

Mr.  Justice  McTver,  dissentivg.  It  seems  to  me  that  there 
should  be  a  new  trial  on  the  16th  ground  of  appeal,  being  the 
12th  point  presented  in  the  argument  of  appellants'  counsel. 
One  of  the  most  material  questions  in  the  case  was  as  to  the  true 
location  of  the  sheriff's  deed  to  Leitner,  and  I  think  it  was  a 
material  error  to  say  to  the  jury  that  if  the  judgment  recovered 
in  the  case  of  Leitner  v.  Tabitha  Whitehead  covered  the  land  in 
dispute,  "that  would  be  evidence  that  that  was  the  land  conveyed 
by  the  sheriff's  deed."  On  the  contrary,  it  appears  to  me  that 
what  occurred  in  the  suit  of  Leitner  v.  Tabitha  Whitehead  was 
res  inter  alios  acta^  and  was  not  only  not  conclusive  evidence,  but 
i^as  no  evidence  at  all  against  these  plaintiffs,  unless  it  was  first 
shown,  as  it  was  not,  that  they  claimed  under  Tabitha.  Inas- 
much, therefore,  as  the  jury  were  instructed  that  something  was 
evidence  upon  one  of  the  most  material  questions  in  the  case, 
which,  according  to  my  view,  was  no  evidence  at  all  against 
these  plaintiffs,  I  think  there  was  such  error  in  the  charge  as 
requires  a  new  trial. 

Judgment  affirmed. 


McKINLAY  V.  GADDY. 


An  administrator  filed  his  bill  in  equity  against  the  heirs  at  law  for 
sale  of  land  in  aid  of  assets,  praying  that  creditors  be  called  in  and 
enjoined  ;  but  no  creditor  was  a  party  to  the  bill  or  called  in,  and  no 
injunction  was  granted.  The  land  was  sold  and  the  fund  realized.  More 
than  twenty  years  after  the  filing  of  this  bill,  the  fund  being  still  in 
court,  creditors  were  called  in  and  they  appeared  and  proved  their  claims. 
Hdd^  that  these  claims  were  all  barred  by  the  statute  of  limitations 
and  the  lapse  of  time. 
In  the  record  was  found  an  undated  list  of  "claims  proved*'  in  the 
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handwriting  of  the  deceased  attorney  of  reoord  for  the  administrator, 
but  it  was  not  shown  when  this  paper  was  written.  Held,  that  the 
ontis  was  on  the  creditors  to  show  an  admission  of  their  claims  before 
they  were  barred^  and,  besides,  this  paper  was  not  an  admission. 
Would  an  admission  by  the  attorney  of  the  administrator  be  sufficient? 
3.  Where  creditors  present  their  chiims  before  the  master  under  the  call 
of  the  court,  the  heirs  may  plead  the  statute  of  limitations  and  the  pre- 
sumption of  payment  as  a  bar  to  the  claims  so  presented. 
Mr.  Justice  McGowan  dissenting. 

Before  Cothran,  J.,  Marion,  September,  1886. 

The  opinion  fully  states  the  case. 

Mf89r$.  Sellers  ^  Sellers  and  W.  J.  Montgomery ^  for  appel- 
lants. 

Messrs.  J.  G.  Blue  and  C.  D.  Uvans^  contra. 

April  26,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  sole  question  presented  by  this 
appeal  is  whether  certain  claims  presented  against  the  estate  of 
the  intestate,  under  an  order  calling  in  creditors,  are  barred  by 
the  statute  of  limitations  and  the  presumption  of  payment  arising 
from  lapse  of  time.  All  of  the  claims,  except  one,  are  notes 
under  seal,  and  there  is  no  question  as  to  the  fact  that  the  requi- 
site time  had  long  since  run  out  before  they  were  presented  for 
proof  under  the  above  mentioned  order.  The  only  inquiry, 
therefore,  is  whether  anything  has  occurred  which  would  serve  to 
arrest  the  operation  of  the  statute  or  the  currency  of  the  time 
from  which  payment  would  be  presumed.  To  determine  this 
question,  a  brief  statement  of  the  facts  will  be  necessary. 

It  appears  that  Levi  Gaddy  died  intestate  some  time  in  the 
year  1862,  and  that  the  plaintiff  having  administered  on  his 
estate  some  time  in  that  year,  filed  a  bill  in  equity  *'for  sale  of 
land,  account,  and  partition,*'  wherein,  amongst  other  things,  it 
was  alleged,  ^Hhat  after  the  sale  of  the  personal  estate  of  the 
intestate,  and  the  payment  of  a  portion  of  his  debts,  there 
remained  other  debts  unpaid,  and  that  to  meet  the  same  it  was 
necessary  to  sell  the  real  estate.*'     No  further  proceedings  seem 
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to  have  been  taken  under  this  bill  until  October  17,  1866,  when 
an  amended  bill  was  filed,  '*embracing  the  same  purposes  as  the 
original  bill,  and  to  marshal  assets."  This  amended  bill  also 
'Sprays  for  an  injunction  against  suing  creditors,  some  of  whom 
it  was  alleged  were  threatening."  It  does  not  appear,  however, 
that  any  injunction  was  ordered,  or  any  order  calling  in  the 
creditors,  until  as  hereinafter  stated.  Under  this  amended  bill 
the  real  estate  of  the  intestate  was  sold  in  November,  1869,  and 
the  proceeds  of  such  sale,  or  rather  the  balance  thereof,  is  now 
in  the  hands  of  the  master,  and  constitutes  the  subject  matter  of 
contention  in  this  case. 

After  the  sale  of  the  land  no  further  proceedings  seem  to  have 
been  taken  in  the  case,  which  was  continued  from  term  to  term 
until  November,  1874,  when  it  was  **8tricken"  from  tlie  docket ; 
and  so  it  remained  until  June  7,  1886,  when,  on  motion  of  the 
solicitor  for  the  administrator,  and  with  the  consent  of  the  heirs, 
it  was  restored  to  the  docket,  and  an  order  was  passed  referring 
it  to  a  special  master  to  inquire  and  report  to  whom  the  fund 
should  be  paid — ^to  the  creditors  or  to  the  heirs  at  law  of  the 
intestate.  The  special  master  made  his  report  recommending 
that  the  fund  be  paid  to  the  heirs,  upon  the  ground  that  the 
claims  presented  were  barred  by  the  statute  of  limitations  and  the 
lapse  of  time.  Upon  hearing  this  report  Judge  Pressley,  with- 
out passing  upon  the  merits,  recommitted  the  report  to  the  special 
master  for  the  purpose  of  affording  creditors  an  opportunity  to 
prove  their  claims,  it  being  represented  to  him  that  there  might 
be  creditors  who  have  not  had  an  opportunity  to  do  so.  Under 
this  order  the  special  master  made  another  report,  in  which  he 
adhered  to  this  conclusion,  that  the  claims  were  all  barred. 

To  this  report  exceptions  were  filed  by  the  creditors,  and  Judge 
Cothran,  who  heard  the  case  on  Circuit,  rendered  his  decree  sus- 
taining the  exceptions,  and  directing  that  the  fund  in  question, 
after  payment  of  costs,  be  paid  out  pro  rata  to  the  creditors.  In 
his  decree  the  judge  says:  "It  does  appear  from  the  papers  in 
the  case  that  several  of  the  creditors  presented  their  claims 
against  the  estate  to  the  administrator  in  the  usual  way  by  leav- 
ing with  him  copies  of  the  same  verified  or  sworn  to  before  a 
notary  public,  and  these  are  found  among  the  papers  in  the 
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record.  Mr.  McDuffie  was  the  attorney  for  the  administt-ictor, 
and  in  his  handwriting,  and  with  the  record  is  found  a  paper  in 
the  following  terras :  "D.  C.  McKinlay  v.  J.  I.  Gaddy  et  aL 
Claims  proven.**  Then  follows  a  list  of  the  claims,  with  the 
amounts  stated,  but  no  dates,  with  a  statement  that  all  of  them, 
except  one,  are  sealed  notes.  It  does  not  appear,  however,  when 
these  claims  were  presented  to  the  administrator,  or  when  Mr. 
McDuflSe  made  the  list  of  claims  above  referred  to  and  deposited 
the  same  in  the  record. 

The  heirs  at  law  appeal  from  Judge  Cothran's  decree  upon  the 
several  grounds  set  out  in  the  record,  which  substantially  raise 
the  question  whether  the  claims  were  barred  by  the  statute  or 
the  presumption  of  payment  by  lapse  of  time. 

It  seems  to  be  conceded  that,  upon  their  face,  all  of  these 
claims  are  so  barred ;  for  although  it  does  not  appear  what  was 
the  date  or  time  of  maturity  of  any  of  these  claims,  yet,  as  it 
does  appear  that  the  intestate  died  in  18(52,  they  all  must  have 
arisen  prior  to  that  time,  and  therefore,  as  we  have  said,  the  only 
question  is  whether  anything  has  occurred  to  take  the  one  claim, 
to  which  the  statute  of  limitations  is  applicable,  out  of  the  opera- 
tion of  that  statute,  or  to  remove  the  presumption  of  payment 
arising  from  lapse  of  time  as  to  those  to  which  the  statute  does 
not  apply.  Although  these  claims  belong  to  different  classes — 
one  being  a  simple  contract  and  the  others  being  specialties — to 
which  the  statute  eo  nomine  would  not  apply,  as  they  all  arose 
prior  to  the  adoption  of  the  code,  yet  they  may  be  considered 
together,  for  the  only  practical  difference  is  that  in  the  simple 
contract  claim  the  five  years,  during  which  the  statute  of  limita- 
tions was  suspended  by  one  of  the  sections  of  the  act,  commonly 
called  the  stay  law,  would  have  to  be  deducted  ( Wardlaw  v.  Buz- 
zardy  15  Rich.^  158),  while  in  the  specialty  claims  no  such  deduc- 
tion would  be  allowed  {Shubrick  v.  Adams.  20  *S.  C,  49);  yet,  in- 
asmuch as  even  allowing  the  deduction  of  the  five  years  on  the  sim- 
ple contract  claim,  the  statutory  period  would  have  run  out  before 
the  claim  was  presented,  or  before  any  order  of  injunction  or 
order  to  call  in  creditors  had  been  passed,  all  the  claims  may, 
practically,  be  regarded  as  standing  on  the  same  footing.  For, 
as  held  in  Boyce  v.  Lake^  17  S.  C,  481,  and  repeated  in  Shu- 
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brick  V.  Adams,  supra,  the  presumption  of  payment  arising  from 
the  lapse  of  twenty  years  can  only  be  rebutted  by  such  facts  as 
would  take  a  note  not  under  seal  out  of  the  operation  of  the 
statute.  And  these  cases  furthermore  hold  that  the  onus  is  on 
the  creditor  to  establish  such  facts  as  would,  in  the  one  case^ 
rebut  the  presumption  of  payment,  and  in  the  other  take  the  case 
out  of  the  operation  of  the  statute. 

Now,  in  the  light  of  these  principles,  let  us  proceed  to  examine 
the  case.  It  seems  that  very  soon  after  the  death  of  the  intes- 
tate a  bill  was  filed  by  the  administrator,  to  which,  however,  no 
creditor  seems  to  have  been  ma3e  a  party,  amongst  other  things, 
for  the  sale  of  the  land  to  pay  debts,  but  no  step  whatever  seems 
to  have  been  taken  therein.  After  the  filing  of  the  bill,  and 
more  than  four  years  afterwards,  this  bill  was  amended  so  as  to 
make  it  a  proceeding  to  enjoin  creditors  and  to  marshal  assets, 
but  still,  so  far  as  the  record  presented  here  shows,  no  creditor 
was  made  a  party,  and  no  order  of  injunction,  or  order  calling  in 
creditors,  was  passed,  and  nothing  whatever  done  under  the 
amended  bill,  except  to  obtain  an  order  for  the  sale  of  the  land, 
which  seems  to  have  been  sold  in  November,  1869.  Again 
there  is  a  pause  in  the  proceedings  until  November,  1874,  when 
the  case  was  stricken  from  the  docket  and  remained  in  that  con- 
dition for  nearly  twelve  years.  There  certainly  was  nothing  in 
any  of  these  proceedings  that  would  even  tend  to  rebut  the  pre- 
sumption arising  from  lapse  of  time.  The  creditors  never  were 
made  parties,  and  therefore  could  not  be  concerned  in,  or  be  in 
anywise  bound  by,  anything  that  occurred  therein.  There  was 
nothing  whatever  to  prevent  them  from  enforcing  their  claims  by 
suit  against  the  administrator.  There  was  no  order  enjoining  them 
from  doing  so,  and  no  case  pending  in  which  such  an  order  could 
properly  have  been  obtained ;  for  surely  the  creditors,  or  some  of 
them,  as  representatives  of  their  class,  were  necessary  parties  to 
any  proceeding  by  which  it  might  be  sought  to  restrain  them 
from  pursuing  their  rights  in  the  ordinary  form. 

Great  stress  is,  however,  laid  upon  the  fact  that  the  creditors 
presented  their  claims  to  the  administrator,  and  that  Mr.  Mc- 
DaflSe  made  a  list  of  them,  marked  ^^Claims  proven,"  and  de- 
posited the  same  in  the  record ;  but  when  this  was  done,  whether 
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before  or  after  the  twenty  years  had  run  out,  does  not  appear, 
and  the  ontis  was  upon  the  creditors  to  make  it  appear.  There 
does  not  seem  to  be  any  warrant  for  the  assumption  that  it  was 
probably  in  November,  1869,  when  the  land  was  sold ;  and,  in 
fact,  there  is  nothing  whatever  in  the  ^'Case,"  as  presented  for  argu- 
ment here,  which  indicates  when  this  was  done.  But  even  assum- 
ing that  it  was  done  at  the  time  suggested,  it  is  difficult  to  per- 
ceive what  bearing  it  can  have  upon  the  question  under  consider- 
ation. The  presentation  of  these  claims  was  nothing  more  than 
the  act  of  the  creditors^  and  not  the  act  of  the  debtor.  The  in- 
quiry is,  whether  the  debtor,  or  any  one  authorized  to  represent 
him,  has  made  such  an  unqualified  acknowledgment  of  a  subsist- 
ing liability  as  from  it  a  promise  to  pay  may  be  inferred,  or  as 
would  be  sufficient  to  rebut  the  presumption  of  payment.  There 
certainly  was  no  express  acknowledgment,  and  it  seems  to  be 
equally  certain  that  no  acknowledgment  of  the  debts  can  be 
inferred  from  the  mere  reception  of  the  attested  claims,  making 
a  list  of  them  and  depositing  the  same  in  the  record.  The  law 
requires  that  all  persons  having  claims  against  a  decedent  shall 
render  to  the  administrator  ''an  account  of  their  demands,  duly 
attested,'*  within  a  prescribed  time,  and  surely  the  fact  that  an 
administrator  receives  such  statement  and  files  it  away  consti- 
tutes no  evidence  whatever  of  an  admission  of  the  justness  of 
such  claim. 

But  it  is  urged  that  the  fact  that  Mr.  McDuffie,  as  attorney  of 
the  administrator,  labelled  this  list  as  ''Claims  proven,"  and  placed 
it  in  the  record,  must  be  regarded  as  an  acknowledgment  of  these 
claims.  Now,  even  granting,  for  the  purposes  of  this  case  only, 
that  the  attorney  of  an  administrator  would  have  authority  to 
acknowledge  proof  of  a  claim  which  would  be  binding  upon  the 
estate  of  the  intestate,  yet  it  is  very  clear  that  the  act  of  Mr.  Mc- 
Duffie did  not  have  the  efiect  of  such  acknowledgment,  and  could 
not  have  been  so  intended  by  him  at  the  time.  The  label — 
"Claims  proven*' — could  not  have  been  intended  to  indicate  that 
the  claims  embraced  in  the  list  had  been  duly  established  or  proved 
as  valid  debts  of  the  intestate,  for  there  was  no  person  author- 
ized, at  that  time,  to  take  such  proof,  and,  of  course,  this  was 
well  known  to  Mr.  McDuffie.     He  could  not,  therefore,  have 
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used  those  words  to  indicate  ihat  those  claims  had  been  estab- 
lished as  valid  debts  of  the  intestate,  but  simply  to  indicate  that 
this  was  a  list  of  claims  which  had  been  handed  in,  ''duly  attested*' 
by  being  verified  or  sworn  to  before  a  notary  public,  as  is  the 
usual  custom  in  presenting  claims  against  an  estate,  which  are 
oftentimes  in  common  parlance,  spoken  of  as  claims  proven  or 
proved,  though,  in  fact,  they  are  nothing  more  than  claims  which 
have  been  duly  attested  for  presentation  to  the  administrator,  as 
notice  of  the  claim,  by  having  the  aflSdavit  of  the  creditor 
appended  that  the  same  is  justly  due,  and  no  part  thereof  paid. 

Again,  it  is  urged  that  the  pleas  of  the  statute  and  the  pre- 
sumption  of  payment  were  not  interposed  by  the  administrator, 
who  was  the  proper  party  to  do  so ;  and  the  case  of  Bolt  v. 
Dawkins  (16  aS'.  C,  198)  is  cited  in  confirmation  of  this  view. 
But  it  will  be  observed  that  the  authorities  cited  in  that  case, 
especially  2  Williams  on  Executors^  1283,  show  that  while  the 
administrator  is  the  proper  party  to  interpose  such  a  plea,  and 
while  it  may  be  his  duty  to  do  so,  yet  if  he  neglects  or  declines 
to  plead  such  a  plea,  any  other  party  to  the  action  interested  in 
the  fund  to  be  affected,  may  interpose  the  plea.  See,  also,  1 
Story  Eq.  Jur,^  section  548,  where,  in  speaking  of  proceedings 
under  a  creditor's  bill,  it  is  said  :  ''In  all  cases  of  this  sort  each 
creditor  is  entitled  to  appear  before  the  master,  and  may  there, 
if  he  chooses,  contest  the  claim  of  any  other  creditor  in  the  same 
manner  as  if  it  were  an  adversary  suit."  Of  course,  the  same 
doctrine  would  apply  to  the  heirs  who  were  parties  to  the  action, 
interested  in  the  fund  to  be  afi*ected.  See,  also,  Wilson  v.  Kelly^ 
19  S.  a,  160. 

It  may  be  a  hard  case  with  these  creditors,  who,  as  the  Circuit 
Judge  seems  to  think,  have  been  "lulled  into  repose"  by  the 
action,  or  rather  the  non-action,  of  the  administrator,  to  lose  their 
debts ;  but  certainly  no  fault  can  be  imputed  to  the  court. 
Indeed,  while  it  may  be  true  that  the  administrator  has  been  in 
fault  in  not  properly  prosecuting  his  action  for  the  settlement  of 
the  estate  of  his  intestate,  it  may  none  the  less  be  true  that  the 
creditors  have  themselves  slept  over  their  rights,  and  must  bear 
the  consequences  of  their  own  laches.  They  knew,  or  had  a 
very  easy  means  of  ascertaining,  that  they  were  not  parties  to 
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the  action  instituted  by  the  administrator,  and  therefore  they 
knew,  or  ought  to  have  known,  that  they  were  in  no  way  con- 
cerned with  what  was  done,  or  omitted  to  be  done,  in  that  action. 
They  were  under  no  restraint  in  the  prosecution  of  their  rights. 
The  doors  of  the  court  were  at  all  times  open  to  them,  and  if 
they  neglected  to  avail  themselves  of  the  remedies  which  were 
accessible  to  them,  and  chose  to  rely  upon  the  administrator  doing 
for  them  what  they  could  have  done  for  themselves,  they  cannot 
now  impute  to  the  courts  of  the  country  any  want  of  "efficiency" 
or  ''sufficiency*'  in  restoring  them  to  rights  which  they  have  lost 
by  their  own  laches,  even  though  such  laches  may  have  been 
caused  by  a  misplaced  confidence  in  another,  upon  whom  they 
have  chosen  to  rely,  rather  than  upon  the  remedies  afforded  by 
the  law. 

It  follows,  therefore,  that  there  is  nothing  to  rebut  the  presump- 
tion of  payment  arising  from  lapse  of  time,  and  that  the  Circuit 
Judge  erred  in  holding  otherwise. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  cose  be  remanded  to  that 
court  with  instructions  to  render  judgment  confirming  the  report 
of  the  special  master. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McGowan.  I  dissent.  The  estate  was  carried 
into  the  Court  of  Equity  by  the  administrator,  McKinlay.  The 
creditors  did  not  sue  him  at  law,  for  it  would  have  been  idle  to 
do  so;  but  instead  presented  their  demands  to  the  administrator, 
and  he  (by  his  attorney)  marked  them  '^proven'*  and  placed  them 
in  the  record.  It  seems  to  me  that  was  an  admission  by  the 
party  liable  to  pay,  that  the  claims  were  subsisting  debts  against 
the  intestate,  and  had  not  been  paid  either  in  fact  or  in  law.  We 
know  that  these  debts  were  not  afterwards  paid  in  fact,  and  I 
think  the  circumstances  were  sufficient  to  rebut  the  presumption 
of  payment  from  lapse  of  time. 

Judgment  reversed. 
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HUBBARD  V.  THE  CAMPERDOWN  MILLS. 

1.  The  refusal  of  a  motion  to  recommit  a  report  for  further  testimony 
is  not  error  of  law  appealable  to  this  court. 

2.  The  report  of  a  master  confirmed  by  the  Circuit  Judge  and  not 
appealed  from,  is  final  and  conclusive  upon  all  matters  passed  upon 
in  the  report ;  and  in  the  further  progress  of  the  cause,  such  matters 
are  res  judicata. 

3.  Where  there  has  been  no  appeal  from  a  decree  confirming  the  report 
of  a  master,  an  application  may  be  made  on  Circuit  to  open  the 
decree ;  but  such  an  application  must  be  determined  by  the  principles 
that  are  applicable  in  cases  of  motions  for  a  new  trial  and  petitions 
for  a  rehearing  on  the  ground  of  newly  discovered  evidence. 

4.  In  a  case  at  law,  this  court  cannot  review  findings  of  fact  by  the  Cir- 
cuit Judge  on  a  motion  to  set  aside  a  judgment  or  for  a  new  trial ; 
but  it  may  do  so  where  the  motion  was  made  in  a  case  in  chancery. 
In  this  case,  the  findings  of  the  court  below  were  approved. 

5.  W^hile  a  cause  is  still  pending,  it  is  within  the  discretion  of  the  Circuit 
Judge  to  grant  any  order  necessary  to  do  justice  between  the  parties. 

6.  Where  a  debt  for  money  lent,  based  upon  informal  action  by  the  board 
of  directors,  was  established  against  the  company  by  decree  of  the 
court,  the  Circuit  Judge  properly  refused  to  reopen  the  decree  upon 
affidavits  showing  that  evidence  of  the  absence  of  formal  resolution 
by  the  board  had  been  discovered  after  the  filing  of  the  decree. 

Before  Kershaw,  J.,  Greenville,  July,  1886. 

This  was  a  motion  by  the  Nonantum  Worsted  Company  and 
others,  creditors  and  defendants  in  the  cause,  to  recommit  the 
master^s  report  on  claims.  The  opinion  states  the  facts  bearing 
upon  this  motion.  The  Circuit  decree,  omitting  its  statement, 
was  as  follows : 

There  are  two  questions  upon  which  this  motion  depends.  I. 
Will  the  court  open  the  report  and  recommit  for  such  causes  as 
are  here  alleged  ?     II.  Do  the  proofs  establish  the  alleged  error? 

The  first  question  is  to  be  determined  by  reference  to  the  rules 
and  practice  of  the  Court  of  Chancery  governing  similar  cases, 
and  by  the  provisions  of  the  Code,  section  195.  ffill  v.  Watson^ 
10  S.  a,  277 ;  Durant  v.  Philpot,  16  Id.,  125.  The  circum- 
stances under  which  the  master's  report  will  be  opened  after  con- 
firmation are  stated  in  Cochran  v.  Lynahy  Bail.  JEq.j  516.     It  is 
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there  said :  ^'In  a  case  like  this,  when  the  fund  is  still  in  the 
power  of  the  court  and  all  the  parties  before  it,  and  when  no 
delay  or  inconvenience  would  result  from  it,  it  would  be  a  mock- 
ery of  justice  to  deny  the  petitioner  the  right  to  open  this  report, 
in  order  to  correct  an  error,  which,  to  put  it  upon  the  most  favor- 
able footing,  originated  in  the  neglect  of  the  party  benefited  by 
that  error.'* 

Here  the  fund  is  in  court,  and  the  case  in  a  condition  when 
the  relief  may  be  granted  if  a  proper  case  be  made.  The  grounds 
relied  upon  are  manifest  error,  and  newly  discovered  evidence 
showing  the  existence  of  that  error.  The  question  as  to  the  suf- 
ficiency of  the  cause  must  be  determined  by  the  same  principles 
as  are  applicable  in  cases  of  motions  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  and  petitions  for  a  rehear- 
ing for  the  same  cause.  In  order  to  entitle  himself  to  the  relief 
desired,  the  party  must  show  some  tangible  and  substantial  fact 
constituting  of  itself  a  defence  of  which  the  evidence  had  come  to 
his  knowledge  since  the  trial,  not  particles  of  testimony,  as  they 
are  called,  or  cumulative  testimony.  To  this  must  be  added  that 
the  party  had  no  means  of  discovering  the  fact  by  the  exercise  of 
close  diligence. 

In  Vandersmmen's  Case  (5  Mich.  Eq.j  519),  the  papers 
whose  discovery  was  made  the  ground  of  the  application  for  leave 
to  file  a  bill  of  review,  had  been  in  the  possession  of  counsel  for 
the  petitioner  during  and  before  the  trial,  but  being  in  the  French 
language,  folded  and  not  endorsed,  had  been  overlooked  and  not 
discovered  until  after  the  original  cause  had  been  determined. 
It  was  contended  that  this  could  not  be  considered  newly  discov- 
ered evidence,  but  Judge  Colcock,  delivering  the  opinion  of  the 
court,  said :  "I  think  neither  the  rule  nor  the  reason  of  the  rule 
go  so  far.  A  man  may  have  possession  of  a  paper  and  not  know 
it ;  and  the  affidavits  are  satisfactory  on  that  point.  In  the 
most  guarded  exercise  of  the  power  of  reviewing  cases  it  is  only 
necessary  to  ascertain  that  no  imposition  is  attempted  to  be  prac- 
tised on  the  court  as  to  the  knowledge  of  the  existence  of  the  evi- 
dence offered.  If  the  paper  was  not  examined,  or  was  not  seen, 
being  among  others  not  thought  to  be  important,  it  is  a  case  of 
newly  discovered  evidence.     It  is  a  case,  too,  widely  differing  (I 
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conceive)  from  the  cases  which  speak  of  one  having  possession  of 
a  paper  not  being  entitled  to  use  it.  There  are  cases  when  the 
person  having  possession  of  a  paper,  also  had  full  knowledge  of 
its  contents,  and  through  culpable  negligence  or  forgetfulness 
failed  to  produce  it.** 

This  is  the  most  favorable  statement  of  the  law  I  have  found 
tending  to  support  the  motion.  But  it  is  always  a  question  of 
due  diligence  in  availing  himself  of  the  means  of  information  at 
hand,  which  will  affect  a  party.  As  said  by  Lord  Eldon  in 
Younger  v.  Keightley  (16  Ves.^  363) :  "The  question  always  is, 
not  what  the  plaintiff  knew,  but  what,  using  due  diligence,  he 
might  have  known.** 

The  resolutions  in  regard  to  the  issue  of  the  bonds  secured  by 
the  mortgage  is  what  is  relied  on  as  evidence,  tirhose  new  discov- 
ery is  to  entitle  the  moving  parties  to  a  rehearing  before  the 
master.  It  is  the  only  alleged  newly  discovered  evidence  recited 
in  the  affidavit  of  Mr.  Heyward,  upon  which  the  application  is 
rested.  These  resolutions  were  entered  on  record  with  the  mort* 
gage  in  June,  1883,  in  the  office  of  the  register  mesne  convey- 
ance. These  are  creditors  of  the  Gamperdown  Mills  and  bound 
to  take  notice  of  the  mortgage  and  all  that  its  records  would 
show.  One  of  the  resolutions  provides  for  the  use  of  the  bonds 
as  collateral  security  for  notes,  and  it  was  the  duty  of  these  cre- 
ditors to  inform  themselves  upon  this  point  before  the  reference. 
There  was  no  attempt  to  conceal  any  of  the  facts  from  counsel  or 
any  of  the  parties,  so  far  as  the  evidence  shows.  In  the  com- 
plaint it  is  alleged  that  some  of  the  bonds  were  used  as  collater- 
als, of  which  it  is  stated  that  Julius  G.  Smith  held  one.  This 
bond  held  by  Mr.  Smith  was  deposited  with  him  under  the  same 
authority  and  by  the  same  action  of  the  directors  as  those  given 
to  Mr.  Beattie  and  the  bank,  and  these  last  deposits  might  have 
been  discovered  in  the  same  way  or  by  the  same  means  as  the 
similar  use  of  that  to  Mr.  Smith,  no  doubt.  George  F.  Hall 
states  that  he  got  his  information  that  $4,500  worth  of  said  bonds 
had  been  transferred  to  resident  directors  from  Mr.  Beattie,  and 
Mr.  Beattie  says  he  told  him  that  all  the  bonds  in  Greenville 
were  held  as  collateral  security.  Gertainly,  the  knowledge  that 
part  of  the  bonds  had  been  used  as  collateral  security  by  the 
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Greenville  directors,  was  sufficient  to  put  any  prudent  man  on 
the  inquiry  as  to  whether  other  bonds  had  not  been  similarly 
used.  Everything  that  the  books  could  show  was  accessible  to 
these  parties  and  their  counsel,  by  the  employment  of  the  proper 
means  at  their  command,  and  there  being  enough  known  to  them 
to  put  them  on  the  inquiry,  it  was  their  duty  to  pursue  the  inves- 
tigation. The  failure  to  do  so  was  a  want  of  reasonable  diligence 
on  their  part,  and  having  had  their  day  in  court,  they  must  take 
the  consequence  of  their  neglect. 

II.  But  when  we  come  to  consider  the  merits  of  the  applica- 
tion, it  must  equally  fail.  The  purpose  with  which  the  bonds  in 
question  were  issued  is  declared  in  the  preamble  of  the  resolu- 
tions authorizing  them  to  be  ^^to  provide  commercial  capital  for 
the  proper  management  of  the  business  of  the  company."  This 
was  to  be  accomplished  by  the  sale  of  the  bonds  or  by  their  use 
as  collaterals.  In  the  course  of  business  it  became  necessary  to 
raise  money  to  buy  cotton  and  to  pay  the  employees  of  the  mill, 
or  to  stop.  An  application  was  then  made  to  the  Bank  of  Green- 
ville and  the  resident  directors  to  advance  the  money  needed, 
and  to  hold  the  bonds  as  collateral  security  until  they  could  be 
sold  outright.  This  arrangement  was  made,  and  the  money  ad- 
vanced, and  the  bonds  deposited  as  collateral  security  with  the 
bank  and  the  resident  directors. 

This,  Messrs.  Julius  C.  Smith,  Wm.  Wilkins,  Alexander  Mo- 
Bee,  H.  G.  Markley,  and  T.  Q.  Donaldson  testify,  was  done  with 
the  full  knowledge  and  consent  of  the  board  of  directors,  and  the 
money  used  to  carry  on  the  mill ;  and  all  this  was  done  before  the 
bonds  were  taken  by  the  Nonantunl  Worsted  Company,  the  princi* 
pal  moving  creditor.  Mr.  Hamlin  Beattie  also  testifies  to  the  same 
effect,  stating  that  it  was  agreed  by  six  out  of  eight  directors,  being 
all  thos^ resident  here,  that  the  bonds  held  here  (for  sale)  should 
be  pledged  as  collateral  security  for  loans  and  advance,  and 
under  this  agreement  and  arrangement  they  were  deposited  and 
the  money  advanced  on  them,  as  found  by  the  master ;  and  that 
about  the  21st  January,  1885,  when  the  special  meeting  of  the 
stockholders  was  held,  he  informed  George  F.  Hall,  the  treasurer 
of  Camperdown  Mills  and  of  the  Nonantum  Worsted  Company, 
that  all  the  bonds  in  Greenville  were  held  as  collateral,  &c. 


Digitized  by 


Google 


Hubbard  v.  Camperdown  Mills.  585 


Kep.]  November  Term,  1886. 


These  affiants  are  well  known  gentlemen  of  the  highest  integrity 
and  most  incontestible  truthfulness,  and  their  statements  must 
be  taken  as  true  in  every  particular.  If  true,  then  there  has 
been  no  improper  or  unauthorized  use  of  said  bonds,  and  if  they 
were  not  pledged  by  resolution  of  the  directors  duly  assembled, 
the  company,  with  their  knowledge  and  approval  or  gratification, 
have  received  the  benefit  of  the  money  advanced  on  the  said 
bonds,  and  the  transaction,  in  law  and  equity,  must  stand  as 
against  the  said  company  and  all  creditors. 

It  follows  that  the  motion  must  be  dismissed,  and  it  is  accord- 
ingly 80  ordered.  Also  ordered  that  the  moving  parties  pay  ten 
dollars  cost  of  motion. 

Messrs,  Pernfy  Perry  ^  Heyward  and  Stokes  ^  Irviney  for 
appellants. 

Messrs,  Wells  ^  Orr  and  T.  Q.  ^  A,  H,  Donaldsoriy  contra. 

April  26,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  action  was  instituted  by  cer- 
tain stockholders  of  the  **Camperdown  Mills,'*  an  incorporated 
manufacturing  company  of  Greenville,  for  the  sale  of  the  pro- 
perty, injunction,  the  appointment  of  a  receiver,  &c.  See  former 
case,  25  S.  (7.,  496.  Among  other  things,  an  order  was  passed 
directing  the  master  to  publish  a  notice  for  six  months  in  the 
cities  of  Boston,  Philadelphia,  and  Greenville,  requiring  the  credi- 
tors of  the  defendant  corporation  to  present  and  prove  their  de- 
mands, "the  amount,  date,  and  rank  of  their  respective  claims." 
The  roaster  published  the  rule  as  therein  required,  and  a  number 
of  claims  were  established  before  him.  He  reports,  "that  on 
June  15,  1883,  the  said  Camperdown  Mills,  through  its  officers 
duly  authorized  thereto,  issued  bonds  to  the  amount  of  $75,000, 
and  to  secure  the  same  executed  a  mortgage  on  all  the  machinery, 
fixtures,  franchises,  and  leases  to  Hamlin  Beattie,  as  trustee. 
Some  of  these  bonds  were  afterwards  negotiated,  and  have  been 
proved  before  him  under  the  order  aforesaid;  others  were  pledged 
as  collaterals  to  secure  money  borrowed,  and  the  notes  thus 
secured  have  also  been  proved  before  him,  and  are  set  out  in 
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exhibit  A,  hereunto  attached.  These  bonds  and  the  notes  secured 
by  them  as  collaterals  are  entitled  to  priority  of  payment  out  of 
the  proceeds  of  sale  of  the  said  machinery,  fixtures,  franchises, 
and  leases,"  &c. 

This  report  ^as  filed  on  November  11,  1885,  and  at  the  next 
term  of  the  court  was  confirmed  by  Judge  Wallace,  without  ob- 
jection, December  4,  1885.  The  case  was  brought  up  on  appeal 
to  this  court,  but  upon  points  no  way  connected  with  the  report 
confirmed  as  stated,  in  relation  to  the  debts  proved  and  their  pri- 
orities. But  at  the  next  term,  on  March  27, 1886,  a  motion  was 
made  before  the  presiding  judge  for  ^^an  order  recommitting  the 
report  of  the  master  on  claims,  for  the  purpose  of  taking  addi- 
tional testimony."  This  motion  was  refused  without  prejudice, 
and  at  the  July  term  (1886)  the  motion  to  "open  and  recommit" 
was  renewed,  and  affidavits  were  submitted  pro  and  con. 

Those  submitted  in  support  of  the  motion  alleged,  substantially, 
*^That  since  the  confirmation  of  the  report  evidence  has  been  dis- 
covered, showing  that  certain  of  the  claims  of  exhibit  A  of  said 
report  are  not  entitled  to  rank  as  reported  by  the  master,-  viz., 
two  notes  of  Hamlin  Beattie  amounting  to  $15,501. 26,  and  cer- 
tain demands  designated  as  ^claims'  of  the  Greenville  National 
Bank,  amounting  to  the  sum  of  $16,466 ;  that  the  master  has 
reported  these  claims  as  entitled  to  payment  upon  exhibit  A,  upon 
the  ground  that  they  are  secured  by  certain  mortgage  bonds  of 
the  said  Camperdown  Mills,  claimed  as  collaterals  by  the  said 
Hamlin  Beattie  and  the  bank,  whereas  the  evidence  above  referred 
to  shows  that  said  bonds  have  never  been  hypothecated,  and  are 
not  legal  demands  against  the  said  Camperdown  Mills ;  that  the 
evidence  referred  to  is  to  be  found  in  the  minute  book  of  the  said 
Camperdown  Mills,  which  book  the  attorneys  for  these  defendants 
were  not  allowed  to  examine  until  some  time  after  the  adjourn- 
ment of  November  term  of  the  court,"  &c. ;  that  the  resolution  of 
the  company,  authorizing  the  bonds  to  be  hypothecated,  was  as 
follows :  ''Resolved  further,  that  the  said  bonds  may  be  used  as 
collateral  security  for  notes,  as  in  the  discretion  of  the  board  may 
be  deemed  expedient,"  but  that  there  was  no  formal  resolution  of 
the  board  hypothecating  the  bonds  claimed  as  collateral  security 
by  Beattie  and  the  bank ;    that  the  said  Hamlin  Beattie  is  presi- 


Digitized  by 


Google 


Hubbard  v.  Campbrdown  Mills.  587 

Rep.]  November  Term,  1886. 

dent  of  the  bank,  and  a  large  number  of  the  bonds  were  entrusted 
to  him  for  sale,  and  he  now  claims  the  right  to  hold  the  same  to 
indemnify  said  bank  for  losses  sustained  upon  certain  drafts  drawn 
by  the  agent  of  the  company  and  negotiated  in  bank,  as  also  for 
statutory  damages  arising  upon  the  protest  of  said  drafts ;  and 
that  no  authority  appears  for  such  use  of  the  bonds. 

On  the  other  side,  it  was  opposed  to  this,  in  substance :  that 
the  company  was  pressed ;  that  there  were  eight  directors,  two  of 
them  non-residents  of  the  State,  and  could  not  be  easily  sum- 
moned, and  that  the  six  resident  directors  swear  ''that  they  are 
cognizant  of  the  history  of  the  hypothecation  of  the. said  bonds ; 
that  the  first  effort  of  the  directors  was  to  sell  the  bonds  outright 
to  the  stockholders  in  amounts  proportioned  to  the  stock  held  by 
each  respectively,  but  certain  of  the  stockholders  refused.  It  be- 
came necessary  to  advance  money  to  buy  cotton  and  pay  employees 
or  stop.  Application  was  then  made  to  the  bank  and  resident  direc- 
tors to  advance  money  ai»d  hold  the  bonds  as  collateral  security 
until  they  should  be  realized  upon,  instead  of  taking  the  bonds 
outright ;  and  this  arrangement  was  made,  and  the  money  ad- 
vanced and  the  bonds  deposited  as  collateral  security  with  the 
bank  and  the  resident  directors.  This  was  done  with  the  full 
knowledge  and  consent  of  the  board  of  directors,  it  being  the  only 
way  in  which  funds  could  be  raised  to  carry  on  the  mill.  These 
bonds  were  so  used  for  actual  money  advanced  to  the  mill,  and 
before  the  bonds  were  taken  by  the  Nonantum  Worsted  Com- 
pany," &c. 

The  Circuit  Judge,  Kershaw,  refused  the  motion  to  vacate  the 
order  of  confirmation  and  recommit  the  report,  upon  two  grounds: 
First,  that  reasonable  diligence  had  not  been  exercised  in  refer- 
ence to  the  alleged  newly  discovered  evidence ;  and  second,  that 
upon  the  merits  the  evidence,  if  admitted,  would  not  change  the 
result.  From  this  order  the  appeal  comes  to  this  court,  upon  the 
following  grounds :  I.  That  his  honor  erred  in  deciding  that  the 
motion  "must  be  determined  by  the  same  principles  as  are  appli- 
cable in  cases  of  motions  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  and  petitions  for  a  new  hearing  of  the  cause.** 
II.  That  his  honor  erred  in  holding  that  '"the  bond  held  by  Julius 
G.  Smith  was  deposited  with  him  under  the  same  authority  and 
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by  the  same  action  of  the  directors  as  those  given  to  Mr.  Beattie 
and  the  bank."  III.  That  his  honor  erred  in  holding  that  the 
bonds  could  be  legally  hypothecated  without  a  meeting  of  the 
directors  and  without  the  knowledge  of  the  non-resident  directors, 

IV.  That  his  honor  erred  in  holding  that  the  bonds  claimed  by 
Beattie  and  the  bank  were  deposited  to  secure  the  drafts  cashed 
by  the  bank  and  statutory  damages  upon  protested  drafts.  V. 
That  his  honor  erred  in  holding  that  the  appellants  had  not  exer- 
cised due  diligence  in  the  matters  in  question. 

The  order  of  the  Circuit  Judge  refusing  the  motion  is  so  full 
and  clear  that  we  can  add  very  little  to  it.  We  cannot  consider 
this  as  a  mere  motion,  during  the  consideration  of  a  report,  to 
recommit  it  for  further  testimony.  The  refusal  of  such  a  motion 
is  not  error  of  law  appealable  to  this  court,  but  is  rather  one  of 
those  matters  which  appertain  to  the  conduct  of  the  cause,  and 
must,  from  necessity,  be  left  to  the  discretion  of  the  Circuit  Judge. 
Symme%  v.  Symmea^  18  S.  (7.,  601 ;  Caulfield  v.  County  of 
Charleston,  19  Id.,  600. 

It  is  true,  there  has  been  no  final  judgment,  in  the  sense  that 
the  litigation  has  been  entirely  ended,  as  the  cause  upon  other 
issues  is  still  in  the  court.  But  as  to  the  matters  embraced  in 
the  report  confirmed  without  appeal,  the  order  was  as  conclusive 
and  final  as  if  they  were  the  only  questions  in  the  case.  See 
Sand  V.  S.  ^  C.  R.  R.  Co,,  17  S.  C,  at  page  262,  in  reference 
to  the  coupons  proved  before  the  master  by  Isaacs,  Miller,  and 
Adger  &  Co.  Indeed,  that  case  is  conclusive  as  to  several  of  the 
points  made  in  this.  It  is  there  said,  in  reference  to  opening  a 
report  of  the  master,  while  the  case  is  still  in  court :  "It  is  true 
that  there  has  been  no  final  judgment  in  the  sense  that  the  litiga- 
tion has  been  entirely  ended.  The  ctfse  has  been  before  this  court 
several  times,  and  at  different  stages  particular  questions  have 
been  decided.  *  *  *  In  cases  involving  many  questions,  there 
is  danger  of  the  litigation  being  prolonged,  and  it  is  necessary  to 
eliminate  in  their  order  those  fully  decided,  so  as  to  be  able  to 
make  progress  with  those  still  undecided."    In  the  case  of  Boyce 

V.  Boyce  (6  Rich.  Eq,,  302),  the  court  says:  "We  have  number- 
less adjudications,  that  where  a  party  had  an  opportunity  to  ex- 
cept and  has  not  excepted,  he  cannot  again  bring  the  matter  before 
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the  master  (or  the  court)  on  Circuit  or  on  appeal.  The  principle 
is  essential  to  the  due  and  orderly  administration  of  justice,  and 
must  have  a  place  in  every  well  constituted  forum.  *  *  *  See 
the  opinion  of  Chancellor  Harper  in  Britton  v.  Johnson^  Dudley 
Htf.^  28.  A  party  who  brings  up  a  partial  appeal,  loses  every 
ground  of  appeal  then  existing  which  he  neglects  and  leaves  be- 
hind him,  and  cannot  afterwards  stir  the  objections  lost  by  his 
supineness  and  acquiescence.  The  door  of  litigation  must  at  some 
time  be  closed.**     Huson  v.  Wallace^  1  Rich.  Eq,^  1. 

Then,  as  the  matters  embraced  in  the  report  of  the  master  were 
res  adjudicata,  how  could  it  be  opened  and  recommitted  ?  Cer- 
tainly not  under  section  195  of  the  Code.  That  section  was  in- 
tended only  for  the  relief  of  parties,  who,  by  reason  of  excusable 
mistake,  inadvertence,  &c.,  may  have  lost  the  opportunity  to  be 
present  at  the  trial  or  to  be  represented  there,  as  is  suggested  by 
the  words,  *'taken  against  him.**  (See  Steele  v.  The  Railroad 
Company^  14  S.  (7.,  331,  and  the  authorities  there  cited.)  There 
was  no  such  claim  in  this  case. 

As  the  order  of  Judge  Wallace  had  never  been  affirmed  by  the 
Supreme  Court,  it  was  allowable  to  make  an  application  in  the 
Circuit  Court  to  open  it.  Cothran  v.  Knox,  17  S.  (7.,  207.  But 
we  agree  with  the  Circuit  Judge,  that  it  was  proper  to  determine 
that  application  '*by  the  same  principles  that  are  applicable  in 
cases  of  motions  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  and  petitions  for  a  rehearing  for  the  same  cause.** 
The  application  was  made  to  the  Circuit  Judge,  and  he  refused 
the  motion  on  the  ground  that  the  evidence  was  not  sufficient  to 
authorize  him  to  set  aside  the  order  of  confirmation  and  recommit 
the  report.  That  was  a  pure  finding  of  fact,  and  there  may  be 
some  doubt  whether  we  have  the  right  to  review  it  on  appeal. 
The  rule  is,  that  this  court  has  no  right  to  review  findings  of  fact 
upon  motions  to  set  aside  judgments  or  for  new  trials  in  the  court 
below.  Oibbes  v.  Elliott^  8  S.  O.^  63 ;  LeConte  v.  IrtpiUy  19 
Id.,  556. 

We  have,  however,  the  right  to  review  the  facts  as  an  appellate 
tribunal  in  "cases  in  chancery*' ;  and  as  this  motion  to  recommit 
was  made  in  such  a  case,  it  may  be  that  we  can  review  the  facts 
considered  by  the  Circuit  Judge  in  his  finding.     We  have  care- 
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fully  read  all  the  affidavits,  and  we  cannot  say  that  the  Circuit 
Judge  committed  error  in  holding  that  the  showing  was  not  suf- 
ficient to  set  aside  the  order  of  confirmation  and  recommit  the 
report.  Whittaker  in  his  Practice  states  the  rule  as  follows :  ^'In 
motions  for  new  trials  on  the  ground  of  surprise  or  newly  discov- 
ered evidence,  the  strong^t  possible  case  must  be  made  out.  '*'  * 
Enough  ought  to  be  shovin  to  raise  at  least  a  fair  and  bona  fide 
inference,  that  had  the  surprise  not  occurred,  or  had  the  newly 
discovered  evidence  been  introduced,  the  result  might,  and  pro- 
bably would,  have  been  different.**    2  Whit  Prac,  (4th  edit.),  465- 

But  it  is  strongly  urged  that  the  motion  was  an  appeal  to  the 
large  discretionary  jurisdiction  of  the  Circuit  Judge,  sitting  as 
chancellor ;  that  as  long  as  the  cause  was  still  pending,  and  the 
court  in  possession  of  the  fund,  it  was  competent  for  the  court  to 
correct  any  oversight  or  mistake  which  had  occurred  from  sur- 
prise, and  to  make  any  order  necessary  to  do  justice  between  the 
parties.  It  is  true  that  the  Court  of  Equity,  in  the  interest  of 
justice,  exercises  large  powers  before  a  matter  has  been  finally 
disposed  of,  as  in  the  case  of  Gist  v.  Gint  {Bail.  Eq.^  343),  where 
it  is  said  that  ''the  court  is  always  reluctant,  when  the  case  is  in 
its  power,  to  exclude  any  apparently  just  claim  or  defence."  In 
that  view,  however,  the  application  is  not  upon  strict  right,  but  is 
addressed  to  the  equitable  discretion  of  the  Circuit  Judge ;  and 
he,  being  requested  to  put  forth  his  extraordinary  powers,  may 
undoubtedly  require  the  moving  party  to  do  equity  in  order  to 
get  equity. 

The  Circuit  Judge  in  this  case  does  not  seem  to  have  been  im- 
pressed with  the  equity  of  the  motion.  The  only  fact  of  impor- 
tance claimed  to  have  been  subsequently  discovered,  was  the 
absence  of  any  formal  order  of  the  board  of  directors  on  the  books, 
hypothecating  bonds  as  collateral  security  for  the  advances  made 
by  Beattie  and  the  bank.  There  can  be  no  doubt  whatever  that 
one  of  the  purposes  for  which  the  bonds  were  issued  was  to  raise 
money  to  continue  the  running  of  the  mills ;  and  there  is  quite 
as  little  that,  upon  application,  Beattie  and  the  bank  did  advance 
largely  for  that  very  purpose.  Debts  were  pressing,  two  of  the 
directors  were  absent  from  the  State,  non-residents,  and  a  ma- 
jority, the  other  six,  authorized,  informally  it  may  be,  these  bonds 


Digitized  by 


Qoo^<^ 


Kennedy  v.  Badgbtt.  591 

Rep.]  November  Term,  1886. 

to  be  held  by  Beattie  and  the  bank  as  collateral  security  for  ad- 
vances made  by  them,  as  was  done  in  the  case  of  other  advances; 
and  upon  the  faith  of  this  transaction  the  advances  were  actually 
made  and  used  to  the  relief  of  the  company.  Under  these  circum- 
stances, it  seems  to  us  that  the  Circuit  Judge  did  not  abuse  his 
judicial  discretion  in  holding  that  "there  had  been  no  improper 
or  unauthorized  use  of  said  bonds,  and  if  they  were  not  pledged 
by  resolution  of  the  directors  duly  assembled,  the  company,  with 
their  knowledge  and  approval  or  gratification,  have  received  the 
benefit  of  the  money  advanced  on  the  said  bonds,  and  the  trans- 
action, in  law  and  equity,  must  stand  as  against  the  company  and 
all  creditors.**  SeeKetchum  v.  Duncan^  96  U.  S.,  669;  Clafflin 
V.  S.  C.  R.  B.  Co.,  8  Fed,  Rep.,  118. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


KENNEDY  v.  BADGETT. 


1.  The  decision  of  this  court  on  a  former  appeal  in  this  case  (19  S.  (7., 
591),  stated. 

2.  Where  property  is  given  by  will  to  three  daughters,  and  to  a  son  in 
trust  for  his  own  wife  and  children,  the  parties  interested  being  re- 
quired to  account  for  debts  due  by  them,  the  share  of  such  wife  and 
children  cannot  be  diminished  by  debts  due  to  testatrix  by  her  son,  the 
trustee. 

Before  Hudson,  J.,  Laurens,  June,  1886. 

At  the  hearing  of  this  appeal,  the  honorable  A.  P.  Aldrich, 
judge  of  the  Second  Judicial  Circuit,  sat  in  the  stead  of  the 
Chief  Justice,  who  had  been  of  counsel  in  the  cause.  The  opin- 
ion states  the  case. 

Messrs.  Holmes  ^  Simpson,  for  appellants. 

Mr.  B.  W.  Ball,  contra. 

May  5,  1887.    The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.     Without  complicating  this  case  with 
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a  full  statement  of  matters  heretofore  determined,  it  is  sufBcieot 
to  say  that  the  only  question  presented  by  this  appeal  is  as  to  the 
construction  of  the  former  decree  of  this  court  (19  S,  C,  591, 
to  which  reference  may  be  had  for  a  full  statement  of  the  facts) 
determining  the  proper  distribution  of  the  estate  of  LeanDah 
Kennedy  under  the  terms  of  her  will.  It  seems  that  Leannah 
Kennedy,  during  her  life-time,  gave  off  property  in  unequal  por- 
tions to  her  children,  which  they  received  at  a  valuation,  to  be 
accounted  for  in  the  final  settlement  of  her  estate,  and  by  her 
will  gave  her  entire  estate,  in  equal  shares,  to  her  three  daughters, 
Mrs.  Franks,  Mrs.  Badgett,  and  Mrs.  Bolt,  and  to  her  son, 
N.  0.  Kennedy,  in  trust  for  the  use  of  his  wife  and  children. 
Assuming  that  all  the  property  thus  given  off  had  been  fully 
accounted  for  at  her  death,  then  it  appears  that  N.  0.  Kennedy 
had  received  more  than  one-fourth  of  the  whole  estate,  and  each 
of  the  three  daughters  less  than  that  proportion,  and  the  red 
controversy  is  whether  the  wife  and  children  of  N.  O.  Kennedy 
shall  be  required  to  account  for  the  amount  received  by  N.  0. 
Kennedy  during  the  life  time  of  Leannah  Kennedy  before  they 
can  receive  anything  under  the  terms  of  her  will. 

The  language  used  in  the  previous  opinion  of  this  court  in 
regard  to  this  matter,  which  seems  to  have  given  rise  to  the  pres- 
ent controversy,  is  as  follows :  "These  deficiencies  are  not  debts 
due  to  the  daughters,  but  after  the  debts  of  Leannah  shall  have 
been  paid,  these  amounts  must  be  taken  into  account  in  the  final 
distribution  of  the  estate  for  the  purpose  of  equalizing  the  shares 
of  the  parties  interested/'  It  seems  to  us  that  this  language 
plainly  implies  that  the  wife  and  children  of  N.  0.  Kennedy  are 
not  to  be  required  to  account  for  the  value  of  the  property  which 
he  had  received,  for  ''these  deficiencies  are  not  debts  due  to  the 
daughters,'*  and  therefore  they  are  not  to  be  paid  or  made  good 
before  the  estate  is  divided  according  to  the  terms  of  the  will,  as 
would  be  the  case  if  they  were  debts.  But  the  court  goes  on  to 
declare  that  "these  amounts'' — not  the  deficiencies— clearly  allud- 
ing to  the  amounts  which  had  been  received  by  the  three  daugh- 
ters, "must  be  taken  into  account  in  the  final  distribution  of  the 
estate  for  the  purpose  of  equalizing  the  §hares  of  the  parties 
interested.'' 
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Now,  the  ''parties  interested'*  were  the  three  daughters  and 
the  wife  and  children  of  N.  0.  Kennedy — not  N.  0.  Kennedy — 
and  the  will  provided  that  these  parties  should  each  be  entitled 
to  one-fourth  of  the  estate,  and  the  shares  of  these  parties  could 
not  be  equalized  by  taking  from  one  of  them  the  value  of  pro-^ 
perty  which  had  been  received  by  another  person,  and  allowing 
the  other  three  of  the  '^parties  interested^''  not  only  to  retain 
what  they  had  previously  received,  but  also  to  divide  amongst 
themselves  the  balance  of  the  estate  of  the  testatrix  which  had 
not  been  given  off  in  her  life-time,  possibly  to  the  entire  exclu- 
sion of  those  entitled  under  the  will  to  the  fourth  share — the  wife 
and  children  of  N.  0.  Kennedy. 

For  if,  as  was  held  in  the  court  below,  the  wife  and  children  are 
required  to  account  for  the  value  of  property  received  by  N.  O. 
Kennedy  before  they  can  receive  anything  under  the  will,  it  may 
be  that  they  would  receive  nothing,  as  it  may  require  the  whole 
balance  of  the  estate  to  make  up  the  difference  between  the 
amounts  received  by  the  daughters  and  the  amount  received  by 
N.  0.  Kennedy ;  and  such,  it  is  stated  at  the  bar,  will  be  the 
result.  Such  a  construction  cannot  properly  be  placed  upon  the 
former  decree  of  this  court.  On  the  contrary,  we  think  that  the 
trne  construction  is,  as  the  terms  of  the  will  plainly  import,  that 
the  entire  estate  of  Leannah  Kennedy,  including  as  well  that 
which  remained  in  her  possession  at  her  death,  as  that  which  had 
previously  been  delivered  to  her  children,  should  be  divided  into 
four  equal  parts,  of  which  each  of  the  three  daughters  should 
be  entitled  to  one  part,  and  the  remaining  fourth  should  go  to  the 
wife  and  children  of  N.  0.  Kennedy,  to  be  held  by  him  in  trust 
for  them.  But  as  the  three  daughters  had  already  received  por- 
tions of  the  estate,  the  amounts  so  received  by  them  must  be 
taken  into  account  for  the  purpose  of  equalizing  their  shares 
with  the  share  of  the  other  ''^parties  interested'' — the  wife  and 
children  of  N.  0.  Kennedy. 

This  construction,  it  is  urged,  will  work  injustice  to  the  three 
daughters ;  but  we  do  not  see  how.  The  manifest  object  of  the 
testatrix  was  that  her  daughters  and  the  wife  and  children  of  her 
son  should  share  equally  in  her  estate,  and  as  her  daughters  had 
each  received  in  advance  a  portion  of  the  estate,  and  the  other 
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objects  of  her  bounty,  the  wife  and  children  of  N.  O.  Kennedy, 
had  received  nothing,  it  would  seem  to  be  in  accordance  with  the 
strictest  dictates  of  justice,  as  well  as  in  accordance  with  her 
declared  purpose  to  equalize  the  shares  of  the  several  parties 
interested  under  the  will,  that  those  who  had  already  received 
portions  of  the  bounty  intended  for  them  should  account  for  snch 
portions  in  the  final  division. 

It  does  not  seem  to  us  that  this  matter  has  been  concluded  by 
the  decree  of  Judge  Wallace,  as  the  Circuit  Judge  seems  to  inti- 
mate. Judge  Wallace  simply  confirmed  the  report  of  the  master, 
who  had,  in  his  report,  found  that  under  the  will  the  share  ofN,  0. 
Kennedy^  instead  of  one-fourth  of  the  estate,  had  been  given  in 
trust  for  the  wife  and  children,  whereas,  on  appeal  this  court 
held  that  the  will  gave  one-fourth  of  the  entire  estate — not  simply 
the  share  of  N.  0.  Kennedy — to  N.  0.  Kennedy  in  trust  for  his 
wife  and  children.  Indeed,  it  seems  to  us  that  much  of  the  diffi- 
culty which  has  arisen  in  this  case  is  due  to  the  fact  that  the  dif- 
ference between  N.  0.  Kennedy  as  an  individual  and  N.  0. 
Kennedy  as  trustee  for  his  wife  and  children,  has  not  been  kept 
in  mind. 

It  may  be  that  the  conclusion  which  we  have  reached  may 
result  in  favoring  the  Kennedy  family  to  the  prejudice  of  the 
interests  of  the  daughters,  as  it  is  but  reasonable  to  suppose  that 
his  wife  and  children  participated  in  the  use  and  enjoyment  of 
the  property  received  by  him  from  his  mother  during  her  life- 
time ;  but  at  the  same  time  it  may  be  that  his  mother,  finding 
that  he  had,  through  improvidence  or  misfortune,  dissipated  or 
lost  the  property  which  she  had  previously  given  to  him,  for  that 
very  reason  wished  to  make  some  provision  for  his  wife  and  chil- 
dren. But  whatever  may  be  the  fects  in  this  respect,  such  con- 
siderations have  nothing  to  do  with  our  present  inquiry.  If  the 
property  belonged  to  Leannah  Kennedy,  as  has  heretofore  been 
determined,  she  had  the  right  to  dispose  of  it  as  she  might  see 
fit ;  and  if  she  saw  proper  to  give  one-fourth  of  it  to  the  wife 
and  children  of  her  son,  without  requiring  them  to  account  for 
what  she  had  previously  given  to  her  son,  as  we  think  she  did 
under  a  proper  construction  of  the  will,  as  well  as  of  the  former 
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decree  in  this  case,  she  had  a  perfect  right  to  do  so,  and  her 
wishes  in  this  respect  must  be  carried  Into  effect. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  case  be  remanded  to  that  court 
for  such  further  proceedings  as  may  be  necessary  to  carry  out  the 
views  herein  announced.^ 


SIMONDS.  V.  HAITHCOCK. 


1.  Within  ten  days  after  homestead  appraisers  had  made  their  return 
declaring  the  land  to  be  incapable  of  division  and  assessing  it  at  over 
$1,000,  the  sheriff  served  notice  on  the  debtor  requiring  him  to  pay 
the  excess  within  sixty  days  {Gen.  Stat.,  J  1996);  but  to  this  return 
exceptions  were  taken  and  the  matter  finally  reached  the  Supreme 
Court  on  appeal,  where  the  return  was  confirmed.  Within  sixty  days 
after  remittitur  filed,  the  defendant  tendered  this  excess  to  the  sheriff. 
Held  J  that  he  was  within  the  time  required  by  the  statute. 

2.  The  appeal  in  such  a  case  operates  as  a  supersedeas  upon  all  the  pro- 
ceedings in  the  court  below.     Code,  i  356. 

3.  The  proviso  to  section  1996,  General  Statutes,  giving  to  a  debtor  his 
homestead,  where  it  is  valued  at  over  $1,000,  upon  his  paying  the  ex- 
cess, is  not  unconstitutional,  as  it  does  not  affect  the  rights  of  the  cre- 
ditor as  to  the  money  used  by  him  in  paying  such  excess. 

Before  Fraser,  J.,  Richland,  April,  1886. 

The  opinion  states  the  case. 

Messrs.  Lyles  ^  Haynsworth^  for  appellant. 

Mr.  John  Bamkett^  contra. 

June  21,  1887.    The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.     The  land  of  the  respondent 
being  levied  upon  by  the  sheriff  under  an  execution  in  favor  of 
the  appellant  on  January  8,  1884,  he  claimed  a  homestead  there- 
in, whereupon  appraisers  were  appointed,  who  returned  the  value 

^This  completes  the  cases  of  November  term,  1886. — Reporter. 
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of  said  land  at  the  sum  of  $987.60.  Upon  exceptions  to  this 
return  it  was  set  aside  by  his  honor,  Judge  Wallace,  and  new 
appraisers  were  appointed.  These  appraisers  made  return  that 
the  land  could  not  be  divided  without  injury,  and  they  appraised 
it  at  $1,125.  This  was  on  May  29, 1885.  Exceptions  were  filed 
to  this  return  by  the  respondent  above,  which  being  heard  by  his 
honor.  Judge  Kershaw,  were  overruled  and  the  return  confirmed 
July  22,  1885.  From  this  order  an  appeal  was  taken  to  this 
court,  upon  which  appeal  the  order  below  was  affirmed,^  the  remk- 
titur  from  this  court  being  sent  down  on  March  3,  1886.  In  the 
meantime  the  sheriff  of  Richland  County,  within  ten  days  after 
the  return  of  the  appraisers  above,  had  served  upon  the  respon- 
dent the  notice  required  by  section  1996,  General  Statutes,  to 
pay  the  excess  of  the  appraised  value  of  the  land,  over  and  above 
one  thousand  dollars,  within  sixty  days,  which  payment  the 
respondent  having  failed  to  make,  he,  the  sheriff,  was  proceeding 
to  sell. 

Upon  this  state  of  facts,  the  respondent  having  tendered  this 
excess  within  sixty  days  after  the  remittitur  of  this  court  had  been 
sent  down,  filed  the  petition  below,  praying  that  the  said  sheriff 
might  be  required  to  receive  said  excess,  receipting  therefor  on 
the  return  of  the  appraisers,  and  returning  the  same  to  the 
respondent.  His  honor.  Judge  Fraser,  who  heard  the  petition 
and  the  answer  thereto,  granted  the  prayer  of  the  petitioner,  and 
he  ordered  and  directed  the  said  sheriff  ''to  receive  said  one  hun- 
dred and  twenty-five  dollars,  and  thereupon  to  receipt  upon  said 
return  for  the  sum  so  paid,  and  to  deliver  said  return  of  said 
appraisers  so  receipted  to  the  said  James  Haithcock." 

From  this  order  Simonds  has  appealed  upon  two  grounds :  1st. 
Because  his  honor  should  have  held  that  the  petitioner,  James 
Haithcock,  not  having  paid  the  surplus  of  the  appraised  value  of 
the  land  claimed  as  a  homestead  within  sixty  days  after  the  ser> 
vice  on  him  of  the  notice  by  the  sheriff,  as  required  in  section 
1996  of  the  General  Statutes  of  1882,  he  had  lost  his  right  to  do 
so.  2nd.  Because  his  honor  did  not  hold  so  much  of  section 
1996  of  the  General  Statutes  of  1882,  as  is  contained  in  the  last 
proviso  of  said  section  which  establishes  an  exemption  of  more 

»24  S,  C.y  207. 
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than  one  thousand  dollars  in  value  of  real  estate,  as  unconstitu- 
tional and  void,  and  did  not  thereupon  dismiss  said  petition. 

As  to  the  first  ground.  Section  1996,  General  Statutes,  does 
require  the  sheriff  with  whom  the  return  of  appraisers  in  home- 
stead cases  is  lodged,  where  the  appraisement  of  the  land 
claimed  is  above  one  thousand  dollars,  to  give  notice  to  the 
debtor,  &c.,  within  ten  days  after  the  delivery  of  the  return  to 
him,  that  unless  the  person  claiming  the  homestead  shall  pay  to 
him  the  excess  over  one  thousand  dollars  within  sixty  days,  the 
premises  will  be  sold,  &c.  But  we  must  suppose  that  a  literal 
compliance  with  this  is  required  only  in  cases  where  there  is  no 
contest,  where  the  appraisement  is  not  excepted  to ;  otherwise  it 
would  cut  off  all  opportunity  to  have  the  appraisement  reviewed 
and  might  result  in  some  cases  in  manifest  injustice,  and  without 
remedy.  Either  party  has  the  right  to  except  to  an  appraise- 
ment. In  this  case  both  parties  did  except  below,  the  appellant 
in  the  first  appraisement,  and  the  respondent  in  the  second. 
From  the  last  hearing  the  respondent  appealed,  and  we  think 
that  this  appeal  operated  as  a  supersedeas  to  all  proceedings 
below,  and  thereby  stayed  the  hand  of  the  sheriff  until  the  appeal 
was  disposed  of.  Code^  section  356.  Within  sixty  days  after 
the  remittitur  from  this  court  went  down,  the  respondent  ten- 
dered the  excess  and  demanded  the  return  of  the  appraisers  pro- 
perly endorsed.  We  think  he  was  entitled  to  it,  and  we  sustain 
the  Circuit  Judge  in  his  order  thereon. 

The  2nd  exception  raises  the  question  of  the  constitutionality 
of  the  proviso  to  section  1996,  which  allows  a  debtor  claiming  a 
homestead,  where  said  homestead  is  appraised  above  $1,000,  to 
pay  the  excess  and  get  the  land.  It  is  contended  that  by  this 
arrangement  the  debtor  obtains  lands  greater  in  value  than 
$1,000,  and  inasmuch  as  the  constitution  allows  lands  to  the 
value  of  $1,000  only,  that  this  violates  the  constitution. 

In  the  former  appeal  in  this  case  from  the  order  of  his  honor, 
Judge  Kershaw,  confirming  the  return  of  the  appraisers,  the 
respondent  here,  appellant  there,  objected  to  th^  entire  section  of 
the  Code,  1996,  as  unconstitutional,  on  the  ground  that  it  author- 
ized the  sale  of  the  debtor's  homestead,  which  it  was  contended 
was  in  violation  of  the  intent  and  purpose  of  the  constitutional 
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exemption,  the  object  of  said  exemption  being  to  preserve  the 
homestead  from  sale.  This  court,  in  overruling  this  exception, 
said,  Mr.  Justice  McGowan  delivering  the 'opinion:  ^^It  will  be 
observed,  however,  that  the  constitution  does  not  undertake  to 
prescribe  the  details  of  procedure  by  which  the  hom^tead  may 
be  set  off,  but,  on  the  contrary,  simply  establishes  the  right  and 
fixes  the  limit,  and  then  declares  that  it  shall  be  the  duty  of  the 
general  assembly  to  enforce  the  provisions  of  the  section  by  suit- 
able legislation.  Art.  2,  sec.  82,  as  amended.*'  Here  the  appel- 
lant does  not  object  to  so  much  of  section  1996  as  was  involved 
in  the  former  appeal,  but  he  contends  that  the  last  proviso  there- 
to, which  allows  the  debtor  to  pay  the  excess  in  valuation  over 
and  above  $1,000,  and  hold  the  entire  land,  is  unconstitutional, 
on  the  ground,  as  it  is  urged,  that  the  money  which  the  debtor 
pays  on  the  excess  should  belong  to  the  creditor  in  the  first 
instance,  and  if  he  is  permitted  to  use  it  in  purchase  of  the  addi- 
tional quantity  of  land  over  $1,000,  he  is  thereby  allowed  an 
exemption  beyond  the  constitutional  provision. 

We  do  not  find  anything  in  section  1996  which  allows  the 
debtor  to  use  funds  liable  to  his^  creditors  in  the  payment  of  the 
excess.  That  section  simply  provides  that,  unless  he  pays  said 
excess,  the  land  shall  be  sold.  How  he  is  to  pay  it  is  a  matter 
for  him,  and  the  rights  of  the  creditor,  as  to  the  money  used  by 
him,  is  in  no  way  affected.  The  section  nowhere  declares  that 
the  debtor  may  abstract  a  sufficient  amount  from  his  personal 
estate  to  meet  said  excess,  which  amount  is  to  be  free  from  his 
creditors,  bu(  it  leaves  the  debtor  to  raise  the  amount  as  best  he 
can.  There  is  therefore  no  additional  exemption  provided  for  in 
the  proviso  objected  to.  On  the  contrary,  the  object  of  the  pro- 
viso is  to  secure  the  constitutional  exemption  of  the  homestead 
valued  at  $1,000,  and  it  was  enacted  by  the  legislature  under  the 
provision  referred  to  above,  wherein  the  general  assembly  is 
directed  ^^to  enforce  the  constitution  by  suitable  legislation." 
Where  a  homestead  is  claimed  in  lands  capable  of  division,  and 
a  homestead  in  vi^lue  of  $1,000  can  be  cut  off  and  assigned,  there 
is  no  difficulty,  but  where  the  land  is  incapable  of  division  (as 
was  the  case  here),  unless  some  scheme  had  been  provided  by  the 
general  assembly  in  the  discharge  of  the  duty  required  at  iti 
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hands  by  the  constitution,  the  homestead  exemption  would  have 
been  a  dead  letter  to  many.  The  general  assembly  provided  the 
scheme  enforced  below,  and  we  do  not  think  that  the  constitution 
was  violated  thereby. 

It  is  the  judgment  of  this  court,  that  the  order  below  be 
affirmed. 

Mr.  Justice  McGowan  concurred. 

Mr.  Justice  McIver.  Inasmuch  as  I  do  not  understand 
that  the  question  whether  the  interest  of  the  judgment  debtor  in 
the  land  to  the  extent  of  the  excess  of  its  value  over  one  thou- 
sand dollars,  can  be  subjected  to  the  payment  of  his  debts,  upon 
a  proper  showing  for  that  purpose,  is  necessarily  involved  in  or 
decided  by  this  case,  I  concur  in  the  result. 


STATE  V.  ANDERSON. 


1.  Where  the  prisoner  at  the  tmr  completes  his  jury  without  exhausting 
his  challenges,  he  cannot  except  to  errors  of  the  judge  in  excluding  or 
presenting  jurors. 

2.  Believing  that  the  panel  was  exhausted,  the  trial  judge  ordered  six 
additional  jurors  drawn,  but  after  the  drawing  of  one  of  them  it  was 
discovered  that  one  of  the  original  panel  had  not  been  called.  There- 
upon this  juror  was  presented,  the  former  order  was  revoked,  and  a 
new  order  for  additional  jurors  was  made.  Held,  that  in  this  there 
was  no  error. 

3.  One  of  these  additional  jurors  being  in  the  court  room,  he  was  not 
summoned  by  a  writ  of  venire.  He  was  presented  to  the  prisoner, 
accepted,  and  sworn.  It  was  too  late  afterwards  to  object  to  the  man- 
ner of  his  appearing. 

4.  In  stating  and  explaining  the  testimony  to  the  jury,  without  indicating 
his  own  opinion  upon  the  facts  in  issue,  the  trial  judge  does  not  charge 
upon  the  facts. 

5.  Failure  to  charge  upon  matters  not  requested,  is  not  error  of  law. 

6.  There  was  no  error  in  permitting  the  prosecution  to  prove  threats  made 
by  the  defendant  aft;er  the  homicide,  and  that  there  was  bad  blood 
between  the  prisoner  and  the  family  of  the  deceased. 

Before  Prbsslet,  J.,  Edgefield,  November,  1886. 
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The  reporter  has  been  furnished  with  no  papers  in  this  casCi 
except  the  opinion  of  this  court. 

Mr.  S.  McG.  Simkin9y  for  appellant. 

Mr,  Nehouy  solicitor,  contra. 

June  23,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  appellant  was  indicted 
and  tried  for  murder  at  the  November  term  of  the  Court  of  Gen- 
eral Sessions  for  Edgefield  County,  1886.  He  was  convicted  of 
manslaughter.  In  the  organization  of  the  jury,  after  the  regular 
panel  had  been  exhausted,  as  it  was  supposed,  the  State  having 
objected  to  two  and  the  prisoner  to  fourteen,  eleven  having  been 
accepted  by  the  prisoner,  in  order  to  fill  up  the  supposed  defi- 
ciency, his  honor.  Judge  Pressley  presiding,  ordered  six  names  to 
be  drawn  from  the  '^seven  mile  box,"  in  order  to  have  them  sum- 
moned. One  name  was  drawn  out,  to  wit,  A.  H.  Smith.  Just  at 
this  time  the  counsel  of  the  prisoner  announced  to  the  court  that 
the  regular  panel  had  not  been  exhausted ;  or,  rather,  that  the 
name  of  W.  B.  Lowry,  one  of  the  regular  jurors,  had  not  been 
put  in  the  hat,  or  at  least  had  not  been  called.  On  investigation 
it  was  found  that  this  name  had  been  in  the  hat,  but  in  some  way 
had  fallen  out  and  was  found  in  a  spittoon.  Prisoner's  counsel 
then  objected  to  this  juror  being  presented;  the  judge  overruled 
this  objection,  which  was  excepted  to.  Prisoner's  counsel  then 
objected  to  A.  H.  Smith  being  drawn  as  a  juror,  because  he  was 
drawn  from  the  "seven  mile  box"  before  the  panel  was  exhausted. 
The  court  ordered  his  name  to  be  put  aside,  and  then  directed  a 
drawing  of  ten  names  from  the  tales  box,  &c.  Upon  this  draw- 
ing, the  name  of  one  James  Pool  was  drawn  out  about  the  third, 
and  Pool  answering,  the  prisoner  accepted  him,  which  completed 
his  jury.  His  honor  thereupon  announced  that  this  killed  the 
objection  made  in  reference  to  Lowry,  above. 

The  jury  having  been  empanelled,  the  trial  proceeded,  and,  as 
stated  above,  the  appellant  was  convicted  of  manslaughter,  and 
his  motions  in  arrest  of  judgment  and  for  a  new  trial  having  been 
overruled,  he  has  appealed,  alleging  error  to  the  judge :  1st.  Be- 
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canse  of  his  ruling  in  reference  to  the  juror,  Lowry.  2nd.  Be- 
cause the  order  to  draw  six  jurors  from  the  tales  box  was  quashed, 
and  a  new  order  substituted  for  ten.  3rd.  Because  James  Pool 
was  allowed  to  serve  without  a  venire  having  issued  for  his  atten- 
dance. 4th.  Because  his  honor  charged  upon  the  facts.  5th, 
6th,  7th,  8th,  and  9th.  Because  his  honor  failed  to  define  the 
crime  charged,  and  to  explain  the  law  of  self-defence  fully,  &c. 
10th.  Because  his  honor  held  that  threats  made  by  the  defendant 
after  the  homicide  could  be  received  and  weighed  by  the  jury. 
And  11th.  Because  he  erred  iti  holding  that  it  was  competent  to 
prove  that  bad  blood  existed  between  the  defendant  and  the  family 
of  the  deceased,  instead  of  confining  the  evidence  to  bad  blood  as 
to  the  deceased. 

We  think  that  the  cases  of  State  v.  Price  (10  Rich,^  356); 
State  V.  McQuaige  (5  S.  C,  431) ;  State  v.  Gill  (14  Id.,  412); 
and  Stat^  v.  Dodson  (16  Id.,  460),  are  conclusive  of  the  first 
exception.  In  those  cases  it  was  held  that  where  the  prisoner 
completed  his  jury  without  exhausting  his  right  of  challenge,  that 
this  cured  any  error  on  the  part  of  the  judge  in  excluding  or  pre- 
senting a  previous  juror.  This  was  decided  upon  the  ground  that 
the  right  of  challenge  was  not  a  right  to  select,  but  to  reject  (State 
V.  Wise  ^  Johnson,  7  Rich.,  413) ;  and  where  he  completes  the 
jury  before  exhausting  his  right  of  challenge,  this  shows  that  he 
has  not  been  deprived  of  this  right  to  reject,  which  the  law  allows 
him,  and  consequently  there  has  been  no  error. 

Neither  was  there  error  in  suspending  the  order  to  draw  six 
jurors  from  the  tales  box  and  substituting  therefor  an  order  to 
draw  ten,  after  it  was  discovered  that  the  regular  jurors  had  not 
been  exhausted  from  the  hat.  Under  the  act  of  the  legislature 
upon  this  subject  (section  2255  of  General  Statutes),  whenever  it 
shall  become  necessary  to  supply  any  deficiency  in  the  number  of 
jurors,  grand  or  petit,  duly  drawn,  whether  exhausted  by  challenge 
or  otherwise,  it  becomes  the  duty  of  the  jury  commissioner,  &c., 
under  the  direction  of  the  court,  to  draw  from  the  tales  box  such 
number  as  may  be  sufiicient  to  fill  said  deficiency.  In  this  case, 
when  the  first  order  was  given  to  draw  six,  it  was  supposed  by 
his  honor  and  all  concerned,  that  the  regular  panel  had  been 
exhausted,  leaving  a  deficiency,  and  said  order  was  made.     Be- 
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fore,  however,  more  than  one  name  had  been  drawn,  the  mistake 
above  was  discovered,  and  to  rectify  this  mistake,  this  order  was 
revoked,  and  then  after  the  name  of  Lowry  was  drawn  from  the 
bat,  or  at  least  presented  as  having  been  in  the  hat,  his  honor 
gave  the  second  order.  This,  it  seems  to  us,  was  exactly  in 
accordance  with  the  act.  The  first  order  was  erroneous,  because 
of  the  fact  that  the  regular  jurors  had  not  been  exhausted,  which 
was  the  contingency  necessary  to  resort  to  the  tales  box.  This 
fact  was  discovered  before  said  order  was  executed,  and  the  judge 
after  this  discovery  very  properly  gave  the  second  order. 

Nor  was  there  error  in  allowing  Pool  to  serve  without  being 
summoned  under  a  regular  venire.  He  seems  to  have  been  in 
court  when  his  name  was  drawn  and  called.  He  was  accepted 
and  sworn  in.    It  is  too  late  now  to  interpose  the  objection  made. 

4th.  Because  his  honor  charged  upon  the  facts  in  violation  of 
art  4,  section  26,  of  the  Constitution.  A  violation  of  this  provi- 
sion of  the  constitution  does  not  consist  in  reading  the  testimony 
to  the  jury,  nor  in  stating  it  to  them  orally,  nor  in  presenting  it 
to  them  in  a  connected  and  logical  manner,  showing  its  pertinency 
to  the  questions  of  law  involved ;  but  it  consists  in  stating  the 
opinion  of  the  judge  as  to  whether  the  disputed  facts  have  been 
proved  either  expressly  or  impliedly,  and  in  such  way  as  to  show 
clearly  the  conclusion  of  his  mind  as  to  such  facts ;  or  by  making 
remarks  in  his  general  comments  upon  the  evidence,  intended,  or 
tending,  to  lead  the  jury  to  conclusions  of  fact  arrived  at  by  the 
judge.  It  was,  no  doubt,  the  purpose  of  the  constitution  to  leave 
the  facts  in  a  jury  case  solely  and  entirely  to  the  jury,  excluding 
absolutely  the  influence  of  the  judge  upon  said  facts,  and  to  this 
end  all  indication  of  the  opinion  of  the  judge  was  intended  to  be 
inhibited  by  the  section  above.  Whenever,  then,  the  judge  stops 
short  of  presenting  his  own  opinion,  whatever  may  be  his  mode 
of  presenting  the  evidence,  his  charge  cannot  be  said  to  be  obnox- 
ious to  constitutional  inhibition.  StaU  v.  Whitey^\5  S.  C,  392; 
State  V.  Jenkins,  21  Id,,  595 ;  Woody  v.  Dean,  24  id.,  505 ; 
State  V.  Smalls,  Ibid.,  591.  It  is  the  expression  of  an  opinion 
or  an  unmistakable  indication  thereof  in  the  manner  in  which  the 
testimony  may  be  presented  or  discussed  by  the  judge  as  to  some 
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material  disputed  fact,  that  gives  a  valid  foundation  for  an  excep- 
tion under  the  constitution. 

Now  apply  this  rule  to  the  charge.  Appellant's  counsel  has 
Tery  fully  presented  in  his  argument  the  portions  of  the  charge 
to  -which  he  objects.  We  have  carefully  read  and  considered^  these 
extracts.  The  first  objection  refers  to  what  his  honor  said  as  to 
the  testimony  of  Watson  and  Rodgers.  His  honor  asked  if  these 
two  witnesses  tallied  in  their  evidence,  and  stated  to  the  jury 
what  each  said.  It  was  not  objectionable  to  say  to  the  jury,  or 
to  imply,  that  if  they  corroborated  each  other,  this  was  a  matter 
to  be  considered  in  reaching  their  conclusion ;  and  to  enable  them 
to  compare  their  statements,  he  stated  their  testimony,  without 
indicating  his  own  opinion.  And  as  to  the  point  that  Watson  had 
mistaken  the  time,  he  presented  to  them  a  calculation  by  which 
they  could  judge  of  this  matter.  As  to  the  dyiYig  declarations  of 
the  deceased.  These  he  had  admitted  as  competent  upon  a  suffi- 
cient showing  to  him,  the  question  of  competency  being  entirely 
for  him  ;  and  when  he  came  to  charge,  we  do  not  see  that  he  said 
anything  as  to  the  truth  of  these  declarations,  but  what  he  said 
was  rather  in  the  nature  of  showing  the  ground  upon  which  he 
had  admitted  said  declarations.  Nor  do  we  think  that  he  violated 
the  rule  ii^  explaining  to  the  jury  the  plat  of  the  ground  where 
the  deadly  conflict  took  place,  which  had  been  introduced.  This 
explanation  did  not  indicate  any  opinion  of  his  as  to  the  homicide, 
or  its  character. 

The  appellant  further  objects  that  his  honor  failed  to  charge  the 
law  fully  as  to  the  crime  charged,  or  as  to  the  law  of  self-defence, 
and  that  while  he  commented  fully  upon  the  testimony  of  the 
prosecution,  he  overlooked  the  testimony  of  the  defence.  It  is 
impossible  to  lay  down  any  rule  for  the  government  of  the  trial 
judge,  specifying  distinctly  what  his  charge  shall  contain,  and  the 
manner  in  which  he  shall  present  the  law  of  the  case  to  the  jury. 
All  this  must  be  left  to  him,  with  the  right  in  either  party  to 
request  such  propositions  as  they  may  deem  necessary ;  and  in 
the  absence  of  requests,  we  do  not  know  that  an  exception  for 
&ilure  to  charge  in  a  certain  way  can  be  sustained.  State  v. 
Smith,  10  Rich.,  841 ;  McPherson  v.  McPhmon,  21  S.  (7.,  278. 
Here  there  were  no  requests  on  this  sulyecty  except  such  as  the 
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judge  allowed  with  qualifications,  either  as  to  charging  certain 
propositions  or  as  to  the  necessity  of  calling  the  attention  of  the 
jury  to  defendant's  testimony.  Some  of  the  requests  involved  to 
some  extent  the  law  of  self  defence,  and  they  were  responded  to 
properly. 

There  is  nothing  in  exceptions  10  and  11  as  to  the  admissioiji 
of  threats  after  the  homicide,  or  as  to  bad  blood  existing  between 
defendant  and  the  family  of  the  deceased,  demanding  a  new  trial. 
This  testimony,  in  so  far  as  it  came  in,  seems  to  have  been  pro- 
perly qualified. 

This  appeal  comes  before  us  in  a  ^^Case"  voluminous^  and  in 
manuscript,  and  we  have  found  much  difficulty  in  examining  it. 
We  do  not  think,  however,  that  we  have  overlooked  any  material 
point  or  question  raised. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


STATE  V.  WASHINGTON. 


Under  an  indictment  charging  pnly  the  statutory  offence  of  stealing  cot- 
ton from  the  field,  the  defendant  cannot  be  convicted  of  petit  larceny. 

Before  Kershaw,  J.,  Berkeley,  October,  1886. 

The  case  is  fully  stated  in  the  opinion  of  this  court. 

Mr.  J.  W.  Polite^  for  appellant. 

Mr.  Jervey^  solicitor,  contra. 

June  23,  1887.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Sjmpson.  This  appeal  involves  but  one 
question.  The  appellant  was  found  guilty  of  petit  larceny  under 
an  indictment  which  charged  him  with  feloniously  stealing  thir- 
teen pounds  of  cotton  of  the  value  of  two  dollars /rom  the  fields 
against  the  form  of  the  statute  in  such  case  made  and  provided^ 
&c.     It  is  admitted  that  (his  indictment  was  drawn  under  sectioa 
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2487  of  the  General  Statutes.  Upon  the  rendition  of  the  ver- 
dict the  defendant  moved  in  arrest  of  judgment,  on  the  ground 
that  the  offence  charged  being  a  statutory  offence,  he  could  not 
be  found  guilty  of  petit  larceny,  there  being  no  count  in  the 
indictment  for  petit  larceny.  The  motion  was  overruled,  and 
the  defendant,  by  his  appeal,  renews  it  here. 

There  can  be  no  doubt  but  that  there  is  a  difference  between 
ordinary  petit  larceny  and  larceny  from  the  field.  At  common 
law,  taking  grain  or  other  produce  from  the  field,  not  severed 
from  the  soil  at  the  time  found  and  taken,  was  nothing  more  than 
a  trespass,  under  the  principle  that,  not  being  severed  it  was  a 
part  of  the  soil — realty,  and  therefore  not  the  subject  of  larceny ; 
while  personal  property  has  always  been  the  subject  of  larceny, 
petit  or  grand,  dependent  upon  its  value.  As  far  back  as  1826, 
however,  an  act  was  passed,  the  title  being,  "An  act  to  make  the 
fraudulent  and  secret  taking  of  cotton,  corn,  and  other  grain, 
before  severance  from  the  soil,  larceny  ;'*  but  the  body  of  the  act 
did  not  expressly  limit  its  application  to  the  taking  of  produce 
not  yet  severed  from  the  soil,  as  seemed  to  have  been  intended 
by  the  title.  On  the  contrary,  it  declared  that  the  taking  cotton, 
corn,  rice,  or  other  grain  from  any  field  fraudulently,  should  be 
deemed  larceny,  either  grand  or  petit,  as  the  value  of  the  pro- 
perty might  be.     6  Stat.,  284. 

Thus  the  law  stood  upon  this  subject  until  1866,  when  an  act 
■was  passed  amending  the  crimioal  law,  in  which  stealing  from  the 
field  any  grain,  cotton,  *  *  not  yet  severed  from  the  freehold  was 
made  a  felony  with  benefit  of  clergy.  This  doubtless  was  intend- 
ed to  remove  the  doubt  arising  upon  the  act  of  1826,  whether 
taking  grain  not  severed  from  the  field  at  the  time  of  the  taking, 
■was  a  criminal  act,  inasmuch  as  nothing  was  said  in  the  body  of 
the  act  of  1826  as  to  severance  from  the  soil.  In  1879  another 
act  was  passed  in  which  it  was  declared,  or  rather  the  act  of  1866 
was  amended  so  as  to  declare,  that  it  should  be  a  felony  to  steal 
grain,  cotton,  *  *  from  the  field,  whether  severed  from  the  free- 
hold or  not.  See  section  2487,  General  Statutes  of  1882,  which 
section  reads  as  follows :  "Whoever  shall  steal  from  the  field  any 
grain  or  cotton,  whether  severed  from  the  soil  or  not,  shall  be 
deemed  guilty  of  felony,  and  on  conviction  thereof  shall  be  pun- 
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ished  by  imprisonment  in  the  penitentiary  for  not  less  than  one 
year  nor  more  than  five  years,  or  in  the  jail  for  not  less  than 
three  months  nor  more  than  six  months,  or  by  fine  not  less  dian 
fifty  dollars  nor  more  than  five  hundred  dollars/' 

In  the  case  of  the  State  v.  Shvler  (19  S.  C,  142),  this  court 
has  construed  this  act  to  apply  to  the  taking  of  the  particular 
kind  of  property  mentioned  in  the  act  from  the  field  before  it  is 
gathered  by  the  owner,  and  not  to  the  taking  of  said  property 
simply  because  it  happened  to  be  in  the  field,  the  object  of  the 
act  being  to  protect  field  crops  until  they  were  gathered  and 
housed,  or  at  least  severed  and  harvested.  And  with  this  view, 
the  ofience,  without  regard  to  the  value  of  the  property  taken, 
was  made  a  felony,  with  a  heavy  punishment  annexed,  making 
no  distinction  on  account  of  the  value,  as  petit  and  grand  larceny. 
Now,  the  defendant  was  indicted  under  this  last  act,  section 
2487  of  General  Statutes,  and  it  was  to  the  ofience  therein 
declared  that  he  was  called  upon  to  answer.  The  jury  gave  no 
response  to  this  charge,  but  they  found  him  guilty  of  an  offence 
not  charged  in  the  indictment,  to  wit,  petit  larceny. 

The  difference  between  this  case  and  the  case  of  the  State  v. 
Shuler  is,  that  in  that  case  the  defendant  was  indicted  for  steal- 
ing corn  ''in  the  field/'  The  court  held  this  fatal  in  so  far  as  it 
was  an  indictment  under  the  statute  above,  making  ''stealing 
from  the  field*'  a  felony,  but  that  it  might  stand  as  an  indictment 
for  petit  larceny,  inasmuch  as  the.property  stolen  was  the  subject 
of  larceny  generally,  whether  found  in  the  field  or  elsewhere.  In 
this  case,  however,  the  indictment  charges  expressly  the  stealing 
to  have  been  "from  the  field,"  thus  bringing  the  offence  under 
section  2487,  and  leaving  no  room  for  the  application  of  any 
other  act.  We  think  the  defendant  has  been  convicted  of  an 
offence  with  which  he  was  not  charged,  nor  to  which  he  was  called 
to  answer. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed. 
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Decided  during  the  period  comprised  in  this 
Yolume,  and  not  reported  in  full. 


No.  1970.  Vernbr  v.  McGhee.  November  Term,  1886. 
This  was  a  motion  by  appellants  to  suspend  the  appeal  until  a 
motion  could  be  heard  and  decided  on  Circuit  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  The  court  said :  This 
motion  is  refnsed,  it  not  appearing  to  the  court  that  plaintiff,  ap- 
pellant, was  ignorant  of  the  alleged  after  discovered  facts  at  the 
trial  below,  or  if  so  that  he  had  used  due  diligence  to  ascertain 
said  facts.     Opinion  per  Curiam,  December  14,  1886. 

No.  1971.  Smith  v.  Thomason.  November  Term,  1886. 
The  master  excluded  the  testimony  of  defendant  as  incompetent. 
On  exceptions  to  this  report.  Judge  Kershaw  ruled  that  defen- 
dant was  a  competent  witness  as  to  certain  matters,  and  therefore 
recommitted  the  report,  without  passing  upon  any  of  the  other 
questions  involved.  From  this  order  the  plaintiff  appealed.  This 
court  held  that  the  appeal  was  premature,  and  passed  an  order 
dismissing  the  appeal  without  prejudice,  December  15,  1886. 

No.  1978.  State  v.  Moore.  November  Term,  1886.  On 
January  6, 1887,  defendant,  appellant,  mailed  at  Columbia,  S.  C, 
a  notice  addressed  to  Solicitor  Orr,  at  Greenville,  S.  C,  that  he 
would  move  the  court  on  the  10th  inst.  for  an  order  restoring  to 
the  docket  the  appeal  in  this  case,  which  had  been  dismissed  by 
the  clerk.  This  court,  by  its  order  of  January  19,  1887,  dis- 
missed the  motion  without  prejudice,  "it  not  appearing  that  pro- 
per notice  has  been  given  to  the  respondent." 

No.  1974.  GoDBOLD  V.  KiRKPATRiCK.  November  Term, 
1886.  On  May  16,  1871,  Watson  held  a  judgment  against  Asa 
Godbold,  sr.,  for  the  principal  sum  of  $1,866.28,  upon  which 
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there  was  also  due  $265.97  as  interest.  On  that  day  Watson 
assigned  to  Ellerbe  ^^eight  hundred  dollars  of  the  debt  and  inter- 
est due  on  within  execution."  Held^  that  this  assignment  trans- 
fierred  the  $265.97,  interest  then  due,  and  $534.03  of  the  princi- 
pal, and  that  Ellerbe  was  entitled  to  receive  out  of  the  proceeds 
of  this  judgment  $534.03,  with  interest  from  May  16,  1871,  and 
$265.97  without  interest.  Decree  of  Pressley,  J.,  modified. 
Opinion  by  Mr.  Justice  McIver,  February  4,  1887.  Johnson 
^  Johnson,  for  Ellerbe.  F,  D.  Bryant  and  Sellers  ^  Sellers^ 
contra. 

No.  1982.  Meade  v.  Carolina  National  Bane.  Novem- 
ber Term,  1886.  In  action  against  a  bank,  the  question  was 
whether  plaintifi*  had  made  a  certain  deposit  in  the  bank  on  a  day 
stated.  The  cashier  being  on  the  stand  as  a  witness  for  the  de- 
fendant, explained  the  manner  of  handling  money  and  keeping 
books  by  the  defendant,  and  was  then  asked  by  defendant's  attor- 
neys :  "If  plaintiff*  really  made  the  deposit  as  he  claims,  on  what 
theory,  if  any,  can  you  account  for  its  not  appearing  on  the  books 
of  the  bank  ?"  Plaintiflf  objected,  but  the  objection  was  overruled, 
and  witness  answered:  ''Upon  no  other  theory,  but  that  the  teller 
put  the  money  in  his  pocket."  The  appeal  involved  only  the 
correctness  of  this  ruling  by  the  Circuit  Judge  (Kershaw). 

This  court  held  that  the  question  was  incompetent ;  that  the 
matter  involved  was  a  specific  fact — whether  or  not  a  certain 
deposit  had  been  made  on  a  given  day — and  was  not  a  matter  of 
opinion ;  that  it  was  for  the  jury  and  not  the  witness  to  draw 
inferences  from  the  facts  in  evidence.  Judgment  reversed. 
Opinion  by  Mr.  Justice  McIver,  February  14,  1887.  J.  O. 
Haskell^  for  appellant.     Clark  ^  Muller^  contra. 

No.  1992.  Harvey  v.  Harvey.  November  Term,  1886. 
This  is  a  second  appeal,  the  first  appeal  being  reported  in  25  <S.  (7. 
at  page  283,  where  the  facts  are  fully  stated.  The  question  raised 
between  the  defendants  was  there  left  open.  On  its  return  to 
the  court  below,  the  Circuit  Judge  (Hudson)  held  that  Swink  was 
not  entitled  to  recover  the  land  from  Jane  Ward  and  William 
Harvey,  because  he  had  failed  to  establish  title  in  himself,  and 
because  Jane  and  William  were  protected  by  the  adverse  holding 
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of  Caroline  and  her  son,  Jonas,  for  more  than  twenty  years.  On 
appeal  by  Swink,  this  court  found  it  unnecessary  to  pass  upon 
Swink's  proof  of  title,  holding — 

1.  A  party  cannot  recover  land  from  persons  in  possession, 
who  went  in  under  others  who  had  perfected  their  right  to  hold 
by  adverse  possession. 

2.  Where  a  party  takes  possession  of  land  under  a  mere  parol 
gift,  and  thenceforward  claims  it  adversely,  he  acquires  title 
thereto  after  the  expiration  of  ten  years*. 

3.  Parties  in  possession  of  land  are  not  required  to  show  any 
title  in  themselves,  where  it  does  not  appear  that  the  title  is  in 
the  claimant. 

4.  Where  parties  hold  title  under  another,  they  cannot  deny 
that  such  person  once  had  title,  but  they  can  dispute  any  present 
title  in  him.  Judgment  afSrmed.  Opinion  by  Mr.  Justice 
McIvER,  March  1,  1887.  J.  S.  E.  Thomson^  for  appellant. 
Jhincan  ^  Sanders^  contra. 

No.  2008.  Vernbr  v.  Davis.  November  Term,  1886.  De- 
fendant Davis  made  an  assignment  for  the  benefit  of  his  creditors. 
Subsequently,  upon  the  application  of  a  creditor  in  supplemen- 
tary proceedings,  the  plaintiff*  was  appointed  receiver,  and  as 
such  brought  this  action  to  have  the  assignment  vacated,  upon 
the  grounds  that  there  was  a  preference,  in  that  the  assignment 
provided  for  a  fee  to  be  first  paid  the  counsel  who  prepared  the 
instrument ;  that  the  assignor  had  concealed  a  portion  of  his 
estate,  pretending  that  it  was  his  wife's  property ;  and  that  the 
assignment  was  pretensive,  illegal,  and  void.  Davis,  his  wife, 
the  assignee,  and  the  agent  for  creditors,  defendants,  demurred 
orally  upon  the  ground  that  the  complaint  did  not  state  facts 
suflScient  to  constitute  a  cause  of  action.  The  Circuit  Judge 
(Kershaw)  refused  the  demurrer,  holding  that  the  counsel  fee  was 
DOt  an  illegal  preference,  and  that  the  concealment  of  property 
was  no  ground  for  vacating  the  assignment,  but  that  the  other 
charges  of  the  complaint  made  a  cause  of  action.  On  appeal 
these  rulings  were  sustained.  Judgment  aflSrmed.  Opinion  by 
Mr.  Justice  McGowan,  March  11, 1887.  W.  L.  Watty  for 
appellant.     Perri/  ^  Heywardy  contra. 
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No.  2020.  Ratsor  v.  Berkeley  County  Railway  and  Lum- 
ber Company.  November  Term,  1886.  Plaintiff  was  employed 
by  defendant  at  a  salary  of  $100  a  month.  Prior  to  January, 
1885,  he  demanded  of  the  superintendent  an  increase  of  $25  a 
month,  after  January,  or  he  would  leave.  The  superintendent 
promised  an  answer  in  a  few  days,  but  did  not  answer  for  several 
months,  when  he  informed  plaintiff  that  his  salary  had  been 
increased  to  $125  a  month  from  May  1.  This  was  an  action  to 
recover  $75 — from  February  1  to  May  1 — the  balance  of  salary 
having  been  paid.  The  claim  was  sustained  by  the  trial  justice, 
and  by  Judge  Witherspoon  on  appeal  to  the  Circuit  Court.  This 
court  reversed  the  judgment  below,  holding  that  there  was  no 
assent  by  defendant  to  the  increase  of  salary  sued  for.  Opinion 
by  Mr.  Justice  MoGowan,  March  19,  1887.  C.  E.  Carrere^ 
for  appellant.     C.  TF.  Boyle^  contra. 

No.  2022.  Milling  v.  Sanders.  November  Term,  1886. 
This  was  an  action  by  plaintiff  as  receiver  of  the  assigned  estate  of 
one  Whiteheart  (who  had  made  a  general  assignment)  to  recover 
from  the  defendant,  as  sheriff  of  Sumter  County,  certain  pro- 
perty levied  upon  by  him — the  plaintiff  claiming  the  same  as  a 
part  of  the  assigned  estate.  The  case  was  heard  by  Judge  Press- 
ley,  who  granted  a  non-suit.  Heldy  on  appeal,  that  the  non-suit 
was  proper,  there  having  been  no  evidence  that  the  property 
levied  upon  by  the  sheriff  was  embraced  in  the  assignment  under 
which  the  plaintiff  claimed.  Opinion  by  Mr.  Chief  Justice 
Simpson,  March  19,  1887.  J.  P.  McNeill^  for  appellant. 
Moue9  ^  Lee^  contra. 

No.  2031.  State  of  South  Carolina  v.  Pacific  Guano 
Company.  November  Term,  1886.  This  case,  as  reported  in 
22  S%.  0.^  at  page  50,  left  open  the  amount  and  value  of  the  rock 
for  which  the  defendant  was  liable  to  account  to  the  plaintiff. 
The  case  was  referred  to  a  referee,  who  took  a  mass  of  testimony 
which  was  reported  to  the  court.  The  case  was  then  heard  by 
Judge  Cothran,  without  a  jury,  who,  finding  the  testimony  "con- 
fused, discordant,  and  often  unintelligible,"  reached  his  conclu- 
sion as  to  the  quantity  of  rock,  as  he  states  in  his  decree,  by 
adding  together  the  quantity  claimed  by  the  plaintiff's  counsel 
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and  that  conceded  by  defendant's  counsel,  and  dividing  by  two. 
As  to  the  value  of  the  rock  unmined,  he  says  he  arrived  at  that 
by  getting  the  market  value  of  the  rock  when  sold,  as  shown  by 
the  testimony,  from  which  he  deducted  the  expense  of  preparing 
it  for  market,  as  shown  by  defendant's  "weekly  statements,"  and 
the  remainder  was  the  value  of  the  rock  "in  its  natural  state  and 
position."  Before  adopting  this  statement,  the  Circuit  Judge, 
after  the  adjournment  of  his  court,  submitted  it  to  a  skilled 
accountant,  who  certified  to  its  substantial  correctness  with  defen- 
dant's books.     On  appeal  by  defendant,  held — 

1.  That  facts  in  a  law  case,  whether  tried  by  judge  or  jury,  can- 
not be  reviewed  in  this  court.  But  where  the  judge  submits  the 
facts  to  a  jury  under  erroneous  legal  instructions,  or  where  he 
finds  the  facts  himself  by  the  application  of  erroneous  legal  prin- 
ciples, these  errors  may  be  corrected  on  appeal. 

2.  As  the  judge  would  have  erred  in  instructing  a  jury  that 
they  might  find  a  verdict  by  averaging  the  estimates  of  opposing 
counsel,  so  he  erred  in  reaching  his  own  conclusion  of  fact  by 
that  method. 

3.  In  receiving  the  unsworn  testimony  of  the  accountant,  the 
Circuit  Judge  erred  in  admitting  incompetent  and  illegal  evi- 
dence upon  a  fact  in  issue. 

Judgment  reversed.  Opinion  by  Mr.  Chief  Justice;  Simp- 
son, March  29,  1887.  T.  (?.  Barker,  William  Elliott,  and 
(7.  -B.  MileSj  for  appellant.  A.  T.  Smythe  and  A.  M.  Lee^ 
contra. 

No.  2033.  Nixon  &  Wester  v.  Bogin.  November  Term, 
1886.  Plaintiffs  drew  drafts,  with  bills  of  lading  attached,  on  one 
Pool,  and  sent  for  collection  to  defendant,  who  was  neither  an  at- 
torney at  law  nor  a  collecting  agqnt.  The  drafts  called  for  the 
amounts  stated,  "with  exchange  on  New  York  and  collection 
charges."  Defendant  surrendered  the  drafts  to  Pool  on  receiving 
from  him  drafts  on  New  York  and  Charleston  for  the  amounts 
thereof.  New  York  exchange  in  full  not  being  obtainable.  Defend- 
ant forwarded  these  drafts  to  plaintiffs  and  made  no  charge.  One 
of  the  Charleston  drafts  was  not  paid,  and  this  action  was  to  re- 
cover the  amount  thereof  from  the  defendant.  Under  instructions 
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from  the  judge  (Pressley),  the  jury  found  a  verdict  for  defendant. 
Plaintiffs  appealed.     Held — 

1.  If  one  not  in  business  as  a  collecting  agent,  or  holding 
himself  out  as  such,  is  requested  by  a  friend  to  collect  a  partica- 
lar  debt  for  him,  and  he,  being  willing  to  oblige,  undertakes  to 
do  so  without  compensation,  he  is  certainly  not  liable  for  loss 
without  proof  of  his  negligence. 

2.  If  exchange  on  New  York,  as  required  by  the  draft,  could 
not  be  had,  defendant  did  not  render  himself  personally  liable,  if 
he  did  the  best  he  could  for  the  drawers. 

3.  Under  the  circumstances,  plaintiff's  could  not  exact  from 
defendant  more  than  an  honest  effort  to  save  them  according  to 
his  capacity. 

Judgment  affirmed.  Opinion  by  Mr.  Justice  McGowan. 
April  8,  1887.  Maises  ^  Zee,  for  appellant.  Blanding  ^ 
Blandingj  contra. 

No.  2044.  TwiGOS  v.  Augusta  Savings  Bank.  November 
Term,  1886.  Where  a  creditor  has  attached  property  of  the 
principal  debtor  sufficient  to  pay  the  debt,  and  then  releases  its 
lien,  the  surety  is  thereby  discharged. 

No.  2056.  Pregnall  &  Bro.  v.  Miller  &  Kelly.  April 
Term,  1887.  This  was  a  motion  to  restore  to  the  docket  a  case 
dismissed  by  the  clerk  of  this  court  under  Rule  I.  Under  this 
motion  the  following  points  were  ruled,  most  of  them  orally : 

1.  Upon  the  application  of  appellant's  attorney,  a  rule  was 
issued  by  this  court  on  May  17  requiring  respondent  to  show 
cause  on  May  20  why  the  appeal  should  not  be  restored  to  the 
docket.  The  rule,  with  the  affidavits  of  appellant,  was  served  on 
May  18,  and  on  May  20  the  return  was  made  and  the  motion 
argued. 

2.  The  clerk  of  this  court  may  dismiss  an  appeal  if  the  return 
has  not  been  filed  within  forty  days  after  the  record  is  completed, 
even  though  the  motion  to  dismiss  is  not  made  until  after  the 
return  has  been  filed  and  the  cause  docketed. 

3.  The  appeal  having  been  dismissed  by  the  clerk  under  Rule 
I.,  the  court  will  not  restore  it  unless  appellant's  failure  to  file 
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the  return  was  the  result  of  unavoidable  causes,  inadvertence,  or 
mistake. 

4.  Where  parties  agree  upon  a  Case,  the  filing  of  the  return 
firom  the  court  below  is  dispensed  with.  But  there  was  no  agreed 
case  here.  Motion  refused  per  curiam,  May  20,  1887.  haao 
Hayne^  for  the  motion.     J,  P.  K.  Bryan^  contra. 

No.  2057.  Gardner  v.  Mats.  April  Term,  1887.  This  was 
a  motion  to  dismiss  the  appeal  herein  noticed  to  be  heard  before 
the  clerk,  for  non-compliance  with  Rules  1  and  7  of  the  Supreme 
Court,  and  by  agreement  of  counsel  heard  by  the  court. 

After  hearing  afSdavits  and  arguments  pro  and  con,  the  court 
dismissed  the  appeal,  the  appellants,  in  the  judgment  of  the  court, 
having  failed  to  comply  with  the  requirements  of  Rules  1  and  7. 
The  court  says : 

The  return  and  case,  or  brief  for  argument,  move  on  separate 
and  distinct  lines.  The  respondent  may  have  the  appeal  dis- 
missed under  Rule  1,  because  the  return  has  not  been  filed, 
though  the  "Case**  or  brief  for  argument,  has  been  properly 
made  up  and  served  upon  him,  and  he  may  have  the  appeal  dis- 
missed for  default  of  appellant  in  not  serving  three  printed  copies 
of  the  case,  or  brief,  on  respondent,  although  the  return  has  been 
filed  in  due  time. 

The  agreed  statement^  intended  by  the  "act  to  facilitate  and 
save  expenses  in  appeals,'*  approved  March  25,  1875  (Code,  sec. 
345),  to  constitute  the  appeal,  should  be  filed,  and  the  case,  or 
brief  for  argument,  served  in  the  time  required  ;  otherwise  the 
respondent  is  entitled  to  have  the  appeal  dismissed.  In  other 
words,  that  act  does  not  dispense  with  the  other  requirements  as 
to  the  return  so  made  up  and  the  case,  or  brief,  for  the  purpose 
of  the  argument. 

Motion  granted,  per  curiam.  May  23,  1887.  TT.  T.  Gary^ 
HendevBon  Bro8.j  for  motion.     (7.  W.  Or  oft  ^  contra. 

No.  2058.  State  v.  Prater.  November  Term,  1886.  This 
was  a  motion  by  the  solicitor  to  dismiss  as  frivolous  an  appeal 
from  an  order  of  the  Circuit  Judge  assigning  a  new  day  for  the 
execution  of  the  sentence  imposed  by  a  previous  judge  upon  the 
defendant,  and  affirmed  by  this  court.     See  ante^  p.  198.     This 
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court  doubted  its  right  on  motion  to  dismiss  an  appeal  on  the 
ground  of  frivolousness,  and  denied  the  motion. 

The  oourt  further  ruled  that  where  it  is  impracticable  to  make 
a  motion  on  the  day  fixed  by  the  rules,  this  court  may  grant  leave 
to  have  the  motion  made  on  another  day.  Motion  refused.  Mr. 
JeiDey^  solicitor,  for  the  motion.  Me88r$.  Browning  ^  Bai/sor, 
contra. 

No.  2059.  State  v.  Moore.  April  Term,  1887.  This  was 
an  order  per  curiam  filed  May  9,  1887,  refusing  to  restwe  to 
the  docket  an  appeal  which  had  been  dismissed  by  the  clerk. 
Murray^  Breazeah  ^  Murray^  for  the  motion.  Mr.  OtTj  solici- 
tor, contra. 

[Note. — In  the  case  of  Brazd  v.  Fair,  ante,  p.  880,  the  names  of  Bach- 
num  <k  Youmant  should  also  have  appeared  as  attorneys  for  appellant— 
Reporter.] 
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The  following  rules  regulating  the  examination  of  applicants 
for  admission  to  the  bar  have  been  adopted  by  the  Supreme  Court : 

^^1.  The  examination  will  be  conducted  in  the  Supreme  Court 
room,  during  which  no  person  will  be  admitted  to  the  room 
except  the  Justices  of  the  Supreme  Court,  the  applicants,  and 
the  oflBcers  of  tlie  court. 

**2.  Each  applicant  will  be  furnished  with  a  copy  of  the  ques- 
tions to  be  answered,  numbered  in  regular  order,  together  with 
the  stationery  necessary  for  the  preparation  of  the  answers, 
which  must  be  numbered  in  the  same  order  as  the  questions. 

^'3.  Each  applicant,  as  he  completes  his  answers,  will  sign  the 
certificate  appended  to  the  questions,  deliver  the  same,  both  ques- 
tions and  answers  attached  together,  to  the  clerk  of  the  court, 
and  retire  from  the  room. 

*'4.  No  conversation  upon  any  subject  will  be  permitted  in  the 
court  room  during  the  progress  of  the  examination. 

*'5  The  examination  papers  will  be  delivered  by  the  clerk  to 
the  Justices  of  the  Court  as  soon  as  they  are  completed,  and  the 
result  will  be  announce<)  by  the  court  as  soon  thereafter  as  prac- 
ticable." 

The  examination  will  be  held  at  such  hour  and  on  such  day  as 
the  court  may  appoint  (see  Rule  XXIII.,  Shand'%  Mantuil,  p. 
49) ;  and  at  the  examination  four  hours  will  be  allowed  for  the 
preparation  of  the  answers  to  the  questions  submitted. 

The  attention  of  applicants  is  called  to  the  provision  of  the 
recent  act  of  the  legislature,  requiring  the  payment  of  a  fee  of 
five  dollars  in  advance.     See  A.  A.,  1886,  19  Stat,  521. 
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ACCOMPLICE. 

Conviction  on  uncorroborated  evi- 
dence of  accomplice  is  not  error 
of  law.     State  v.  Prater,  11, 

199 


ACTIONS. 

1.  Where  plaintiffs  claim  as  pur- 
chasers under  M.,  their  parent, 
and  there  is  no  proof  of  who 
were  M.'s  heirs,  plaintiffs  could 
not  recover  as  such  heirs.  Brown 
V.  Moore,  2,  160 

2.  Action  here  was  for  recoveiy  of 
monej  and  therefore  action  at 
law.  Prayer  of  complaint  does 
not  give  character  to  action. 
Calvert  v.  Nickles,  1,         304 

3.  Action  by  four  wards  against 
their  guardian  not  multifarious. 
Stallings  v.  Barrett,  2,      474 

4.  A  party  who  wrongfully  sells 
another's  land  is  liable  for  the 
proceeds.  Dearman  v.  Trim- 
mier,  7,  506 


ADMINISTRATION. 
See  Executors. 

ADMISSIONS. 

See  Contracts. 

Admission  by  partner  of  liability 
on  sealed  note  not  a  ratification, 
unless  made  with  knowledge  of 


the  seal.     Sibley  v.  Young,  5, 
415 


ADVANCEMENTS. 

Property  left  subject  to  advance- 
ments, cestui's  que  trust  not  lia- 
ble to  account  for  advancement 
to  their  trustee.  Kennedy  v. 
Badgett,  2,  591 


ADVERSE  POSSESSION. 

1.  Possession  under  deed  extends 
possession  to  boundaries  by  color 
of  title.     Duren  v.  Kee,  3,  219 

2.  Possession  of  ancestor  and  heir 
may  be  united  to  complete  title 
by  possession.     Id.,  4,  219 

3.  Rights  of  minors  are  saved  only 
where  land  is  inherited  by  in- 
fants. It  does  not  apply  to  in- 
fant vendors  and  purchasers.  Id., 
5,  6,  219 

4.  Persons  holding  adversely  for 
ten  years,  and  those  under  them, 
are  protected.  Harvey  v.  Har- 
vey, 1,  608 

5.  One  who  takes  by  parol  gift 
may  claim  adversely.  Id.,  2,  608 

6.  Party  in  possession  not  bound 
to  show  title  in  themselves.  Id., 
3,  608 


AGENCY. 
1.  Company  bound  by  agent's  oon- 
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tracts,  even  when  by-laws,  not 
published,  forbid  it.  Walker 
V.  Railroad  Co.,  4,  81 

2.  Factor  is  agent  of  consignor, 
and  if  factor  pays  illegal  charges 
to  wharf  owner,  remedy  of  con- 
signor is  against  wharf-owner. 
Ilolman  v.  Frost,  3,  290 

3.  In  action  by  principal  against 
agent  to  recover  statutory  pen- 
alty, agent  not  liable  to  account, 
or  for  misfeasance.    Id.^  4,  290 

4.  Where  one  undertakes  to  collect 
a  drafl  as  a  friendly  act,  he  is 
only  liable  for  negligence.  j\7t- 
on  V.  Begin,  611 


AGRICULTURAL  LIENS. 

Affidavit  that  lienor  has  sold  and 
refuses  to  pay  with  intent  to  de- 
feat lien,  is  sufficient.  Mixon 
V.  Holley,  256 


AMENDMENTS, 
fifee  Pleadings,  1 ;  Practice,  1. 


APPEALS. 
See  Courts,  2. 

1.  Point  first  raised  here,  but  in 
support  of  the  Circuit  decree, 
considered.  Ketchin  v.  Me- 
Carley,  1,  1 

2.  No  error  if  improper  testimony 
is  received  where  jury  are  in- 
structed to  disregard  it.  Walker 
V.  R  R,  Co.,  3,  81 

3.  Order  refusing  new  trial  because 
verdict  was  not  agaipst  the  evi- 


dence, is  not  appealable.    Agnew 
V.  Adams,  1,  101 

4.  No  appeal  from  decision  on  facts 
in  a  proceeding  to  renew  execu- 
tion.    Fowler  v.  Wood,  1,  306 

5.  Motion  for  new  trial  for  insuffi- 
cient evidence,  cannot  be  re- 
viewed on  appeal.  Homsby  v. 
R.  R.  Co.,  3,  187 
State  V,  Prater,  10,  199 
Buren  v.  Xee,  2,                219 

6.  Circuit  decree  may  be  support- 
ed on  other  grounds.  Crenshatc 
V.  Julian,  2,  283 

7.  Findings  of  fact  by  Circuit 
Judge  on  appeal  from  trial  jus- 
tice, are  final.  Moultrie  v. 
Dixon,  1,  296 

8.  In  actions  at  law  findings  of 
fact  cannot  be  reviewed  on  ap- 
peal.  Calvert  v.  Nickles,  2,  304 

9.  General  exception  not  consid- 
ered.    Id.,  3,  305 

10.  Items  of  costs  not  excepted  to 
nor  considered  on  Circuit  are 
not  before  this  court.  Cooke  v. 
Foole,  3,  321 

11.  Constitutionality  of  statute 
should  be  raised  by  exceptions. 
Frazee  v.  Beattie,  2,  348 

12.  Can  Supreme  Court  consider 
agreed  facts  not  presented  below  ? 
Bermingham  v,    Forsuthe.  1, 

358 

13.  Refusal  to  permit  amendment 
on  erroneous  l^al  ground  is  ap- 
pealable.    Sibley  v.   Young,  7, 

416 

14.  What  testimony  should  be  in- 
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corporated  in  the  Brief  in  a  law 
case.     Hines  v.  Jarrett,  2,  480 

15.  Respondent  is  bound  by  find- 
ings of  fact  not  excepted  to. 
Aultman  v.  Jlushy  2,  517 

16.  Point  not  considered  on  Cir- 
cuit, not  passed  upon  here. 
Reams^,  Spaim,  2,  561 

17.  Alleged  errors  on  immaterial 
matters  are  abstract  questions. 
Ilammett  v.  Farmer ^  5,      567 

18.  Refusal  to  recommit  report  is 
not  appealable.  Hubbard  v. 
Camperdown,  1,  581 

19.  Findings  of  fact  by  Circuit 
Judge  on  motion  for  new  trial, 
&c.,  are  final  in  law  case,  but 
not  in  chancery  case.     Id.,  4, 

581 

20.  Appeal  as  to  valuation  of  home- 
stead is  a  supersedeas  of  the  pro- 
ceedings. Simonds  v.  Haith- 
cock,  2.  595 

21.  If  prisoner  does  not  exhaust 
challenges,  error  in  presenting  a 
juror  is  not  appealable.  State 
V.  Anderson^  1,  599 

22.  Leave  to  suspend  appeal  to 
bring  in  new  evidence  refused, 
facts  not  being  newly  discovered. 
y enter  v.  McGhee^  607 

23.  Order  recommitting  report  is 
not  appealable.  Smith  v.  Thorn- 
ason,  607 

24.  Motion  to  restore  appeal,  dis- 
missed for  want  of  proper  notice. 
State  V.  Moore,  607  ' 

25.  Clerk  may  dismiss  appeal  un- 
der rule  1,  even  after  docketing 


cause.     Pregnall  v.  Miller,  2, 
612 

26.  Appeal  will  not  be  restored 
under  rule  1,  except  in  unavoid- 
able cases,  &c.     Id.,  3,         612 

27.  When  there  is  an  agreed  case, 
there  need  be  no  return.   Id.,  4, 

612 
Gardiner  v.  Mays,  613 

28.  Court  refused  to  dismiss  an 
appeal  as  frivolous.  State  v. 
Prater,  613 

29.  Findings  of  fact  by  Circuit 
Judge  from  written  testimony, 
approved.  Fullwood  v.  Blan- 
ding,  2,  '  312 

30.  Findings  of  fact  by  the  judge 
from  testimony  heard  by  him 
approved.  Hutzler  v.  Phillips, 
1.  136 

31.  Especially  where  such  testimony 
was  conflicting.  Dearman  v. 
Trimmier,  1,  506 

32.  Findings  of  fact  by  judge, 
overruling  the  master,  approved. 
The  rule  stated.  Verner  v. 
McGhee,  1,  248 
Lamar  v.  Pool,  2,              441 

33.  Findings  of  fact  by  judge  and 
jury  approved.  James  v.  Mick- 
ey, 1,  270 

34.  Findings  of  fact  by  judge  and 
master  (or  referee)  approved. 
Kennemore  v.  Kennemore,  2, 

251 
Benningham  v.   Forsythe,  3, 

358 

Loan  &  Trust  Co,  v.  McPher- 

.    son,  1,  431 

Aultman  v.  Bush,  1,  517 
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35.  This  court  will  not  interfere 
with  concurrent  findings  by  judge 
and  master  on  a  question  of  cre- 
dibility.    Lebhy  v.  Ahrens,  1, 

275 


APPLICATION    OF    PAY- 
MENTS. 

See  Payments,  1,  2. 


ARRAIGNMENT. 
See  Criminal  Law,  2. 

ASSIGNMENTS. 


1.  Assignment  act  applies  only  to 
actual  or  constructive  assign- 
ments.    Verner  v.  McGhee,  2, 

248 

2.  Purchasing  a  stock  from  an  in- 
solvent in  part  with  debt  due,  is 
not  fraudulent  nor  illegal.  Id., 
3,  248 

3.  A  mortgage  recorded  after  time 
and  within  90  days  of  assign- 
ment is  not  avoided ;  nor  is  it  af- 
fected by  assignor  declaring  its 
prior  lien.  Loan  dh  Trust  Co. 
V.  AfcPhersoTij  3,  431 

4.  An  instrument  intended  to  ope- 
rate as  an  assignment  with  pref- 
erence is  void,  but  not  if  intend- 
ed only  as  a  security.  Lamar 
V.  Fool,  1,  441 

5.  Paper  not  void  under  Gen. 
Stat.^  §  2014,  unless  it  be  an  as- 
signment with  preferences.  Mort- 
gage of  all  the  debtor's  property 
intended  only  as  security  is 
valid.     Id.,  3,  4,  441 


6.  Assignment  of  portion  of  judg- 
ment held  to  cany  interest  on 
so  much  of  assignment  as  wss 
principal.  Godbold  v.  Kirk- 
patrick,  607 

7.  A  counsel  fee  provided  for  in  an 
assignment  is  not  a  preference. 
Verner  v.  Davis,  609 

8.  Concealment  of  property  by  as- 
signor is  not  ground  for  vacating 
assignment.     Id.,  609 

9.  Charge  that  assignment  was  pre- 
tensive  and  void  would  support 
complaint  to  vacate  it.   /<i.,  609 

10.  Assignee  cannot  recover  pro- 
perty from  another  without  proof 
that  the  assignment  embraced  it. 
Milling  v.  Sanders,  610 


ATTORNEYS. 


1.  Attorney  who  witnessed  deed  is 
not  privil^^  from  testifying. 
Brazel  v.  Fair,  2,  370 

2.  If  party  is  sued  on  mortgage 
which  has  been  paid  and  employs 
attorney  who  permits  judgment 
by  default,  the  mortgagee  and 
purchaser  are  protected  by  the 
judgment.     Ruff  v.  Doty,  173 

3.  Counsel  who  continues  his  ser- 
vices until  after  preparing  argu- 
ment on  appeal,  and  then  sues, 
does  not  abandon  the  cause. 
Verner  v.  Sullivan,  1,       327 

4.  If  not  employed  for  entire  case, 
he  may  abandon  and  recover  on 
quantum  mei'uit.  Id.,  2,  3,  327 

5.  Examination  of  applicants  for 
admission  to  the  bar.  615 
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CASES   CEITICISED. 

1.  Agnew  V.  Adams,  15  S.  C,  36, 
stated.  AgnewY.Adanis,  6, 101 

2.  Agnew  v.  Railroad  Company, 
24  S.  C,  18,  distinguished. 
Navassa  v.  Richardson^  6, 402 

3.  Austin,  Nichols  &  Co.  y.  Mor- 
ris, 23  S.  C,  406,  stated.  Ver- 
ner  v.  McGhee^  4,  249 
Lamar  v.  Pool,  1,  441 

4.  Cantrell  r.  Fowler,  24  S.  C, 
424,  affirmed.  Ketchin  v.  Mc- 
Carley,  3,  1 

5.  Duncan  v.  Bamett,  11  S.  C, 
333,  distinguished.     Id,,  T,     2 

6.  Ellen  v.  Ellen,  18  S.  C,  489, 
distinguished.  Brown  v.  Moore, 
6,  160 

7.  Hosford  r.  Wjnn,  22  S.  C, 
309,  stated.  Hosford  v.  Wynn, 
1,  130 

8.  Jones  v.  McMichael,  12  Rich., 
176,  distinguished.  Walker  v. 
Railroad  Company,^,         81 

9.  Kennedy  t>.  Badgett,  19  S.  C, 
591,  stated.  Kennedy  v.  Bad- 
gett, 1,  591 

10.  King  V  Fraser,  23  S.  C,  543, 
approved.  Loan  &  Trust  Co, 
V.  McPherson,  2,  431 

11.  Segler  v.  Coward,  24  S.  C, 
119,  distinguished.  Mixon  v. 
Holley,  256 

12.  Swandale  v.  Swandale,  25  S. 
C,  389,  approved  and  followed. 
Nance  v.  Hill,  2,  227 

13.  Walters  v.  Kraft,  23  S.  C, 


583,  dbtinguished. 
Gourdiny  5, 


Dickson  v. 
392 


14.  Wilks  V.  Walker,  22  S.  C, 
110,  stated.  Verner  v.  -^c- 
Ghee,  4,  249 

Lamar  v.  PooZ,  1,  441 


CERTIORARL 

Questions  of  fact  cannot  be  re- 
viewed by  certiorari,  Frazee  v. 
BeaUie,  1,  348 

CHAMBERS. 


Judge  may  grant  order  at  cham- 
bers amending  complaint.  El- 
len V.  Ellen,  99 


CHARGING  JURIES. 

1.  Issues  of  fact  being  involved, 
judge  could  not  direct  verdict. 
Agnew  v.  Adavis,  4,  101 

2.  Judge  may  charge  on  any  mat- 
ter involved  in  the  case.   Id,,  5, 

101 

3.  Charging  correct  requests  not 
error  for  failing  to  add :  "I  so 
charge  you."  State  v.  Stew- 
art, 4,  125 

4.  Charge  must  be  considered  as  a 
whole,  and  every  sentence  de- 
termined by  its  context.     Id.,  5, 

125 

5.  Judge  may  not  charge  on  dis- 
puted facts,  but  may  say  that 
there  is  no  evidence  on  one  of 
the  issues.  Brown  v.  Moore, 
8,  160 
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6.  May  the  judge  receive  requests 
to  charge  after  the  time  fixed  by 
rule?     State  v.  Prater,  7,  199 

7.  No  error  to  reftise  to  charge 
what  is  otherwise  charged.  /^/., 
8,  199 

8.  Judge  may  charge  as  fact,  what 
is  undisputed.  Sexton  v.  HoU 
Us,  1,  231 

9.  Charge  on  disputed  facts,  or  that 
would  relieve  carrier  from  negli- 
gence, properly  refused.  Wal- 
Ungford  v.  R,  R.  Co.,  4,     258 

10.  No  error  in  failing  to  charge 
jury  as  to  comparative  weight  of 
different  kinds  of  evidence. 
James  v.  Mickey,  4,  270 

11.  No  error  in  confining  jury  to 
issues  submitted.     Id.,  5,     270 

12.  Charge  must  be  construed  as  a 
whole.     Id.,  5,  270 

13.  Judge  is  to  say  whether  there 
is  any  pertinent  testimony,  and 
instruct  the  jury  accordingly. 
Blohme  V.  Lynch,  2,  300 

14.  Facts  were  not  charged  upon 
here.     Hammett  v.  Farmer,  4, 

566 

15.  Judge  may  state  and  explain 
testimony  to  the  jury.  State  v. 
Anderson,  4,  599 

16.  Failure  to  charge  on  matters 
not  requested  not  error.     Id.,  5, 

599 


CHATTEL  MOETGAGES. 
See  Mortgages,  21-25. 


CIRCUIT  JUDGES. 
See  Charging  Juries. 

1.  Where  trial  judge  made  no  or- 
der for  administrator  to  pay  costs 
personally,  a  succeeding  judge 
erred  in  so  directing.  Clark  v. 
Wright,  2,  196 

2.  Judge  may  grant  order  at  cbam- 
.   bers  amending  complaint.  Ellen 

V.  Ellen,  99 

3.  Issues  of  fact  being  involved, 
judge  could  not  direct  verdict, 
Agnew  v.  Adams,  4,  101 

4.  Judge  must  construe  a  written 
paper  and  its  effect  on  the  parties 
thereto.     Brown  v.  Moore,  9, 

160 

5.  In  passing  on  facts,  judge  can 
apply  or  not  the  maxim,  /alms 
in  uno,  &c.  James  v.  Mickey, 
6,  270 

6.  In  law  case,  judge  may  reveree 
master's  findings  of  fact.  Cal- 
vert V.  Nickles,  6,  305 

7.  Costs  in  chancery  follow  the 
event  of  the  action,  unless  the 
contrary  be  ordered  by  the  trial 
j  udge.  A  succeeding  j  udge  can- 
not interfere.  Cooke  v.  Poole, 
1,  2,  321 

8.  If  judge  reaches  his  conclusions 
by  what  would  have  been  an  er- 
roneous method  if  submitted  to 
the  jury — as  e.  g.,  by  splitting 
differences — it  is  error  of  law. 
State  V.  Pacific  Co.,  610 

9.  In  reviewing  the  unsworn  testi- 
mony of  an  accountant  after  the 
trial,  the  judge  erred.     Id.,  610 
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CLOUD  ON  TITLE. 

See  Courts,  1, 

CODE   OF  PROCEDURE. 

1.  Section  107,  as  to  descent  east, 
construed.     Duren  v.  Kee,  6, 

220 

2.  Section  108,  disabilities  which 
extend  right  to  sue  for  land, 
stated.     JDuren  v.  Kee^       227 

3.  Section  122,  time  to  sue  after 
disability,  construed.  Fricks  v. 
LewiSj  3,  237 

4.  Section  138,  who  may  be  joined 
as  plaintiffs,  construed.  Stal- 
lings  V.  Barrett^  477 

5.  Section  139,  who  may  be  joined 
as  defendants  in  a  tort,  consid- 
ered.    Hines  v.  Jarrett,     480 

6.  Section  147  gives  court  jurisdic- 
tion to  remove  cause  to  proper 
county.    Geiser  v.  Sanders,  71 

7.  Section  194,  allowing  amend- 
ments, construed.  Stallings  v. 
Barrett,  476 
Sibley  v.  Yoxing^  422 

8.  Section  195,  as  to  motions  on 
amendments,  stated.  Ellen  v. 
Ellen,  100 

9.  Section  195,  reopening  judg- 
ment, construed.  Hubbard  v. 
Carnperdowny  581 

10.  Section  310  does  not  give 
judgments  a  lien  on  homesteads. 
Ketchin  v.  McCarley,  9 
Nance  v.  Hill,                   229 

11.  Section  323.  Costs  in  equity, 
construed.     Cooke  v.  Foole,  323 


12.  Section  330,  payment  of  costs 
by  a  trustee,  &c.,  construed. 
Clark  V.  Wright,  196 

13.  Section  356  stays  proceedings 
under  homestead  proceedings, 
pending  appeal.  Simonds  v. 
Haithcock,  2,  595 

14.  Section  400  does  not  disqualify 
as  to  act  of  the  witness  himself; 
nor  do  remaindermen  claim  under 
the  life  tenant.  Brown  v. 
Moore,  1,  160 

15.  Section  400  does  not  prohibit 
testimony  as  to  conversation  be- 
tween deceased  and  a  third  per- 
son. Kennetnorev.  Kennemore, 

255 

16.  Section  400,  effect  as  between 
grantee  and  grantor  upon  decla- 
rations of  deceased  owner. 
Blohme  V.  Lynch,  5,  300 

17.  Section  402  authorizes  motions 
at  chambers.     Ellen  v.  Ellen, 

101 

COLOR  OF  TITLE. 
See  Adverse  Possession,  1. 


COMMON  CARRIERS. 

See  Railroads. 

COMMON  PLEAS. 

See  Courts,  6. 

COMPROMISE. 

See  Judgments,  3. 

CONFLICT  OF  LAWS. 

See  Guardians,  2. 
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CONSTITUTIONAL    LAW. 
See  Homesteads. 

1.  Constitutionality  of  statute 
should  be  raised  by  exceptions. 
Frazee  v.  Beuttie,  2,  348 

2.  Constitution  op  1868,  art.  I., 
§  11,  preserving  jury  trials,  con- 
strued.    Frazee  v.  Beattie,  351 

3.  Art.  I.,  §  19,  jurisdiction  of 
trial  justices,  construed.  State 
V.  Jenkins^  122 

4.  Art.  IV.,  §  18,  jurisdiction  of 
General  Sessions,  construed. 
State  V.  Jenkins,  123 

5.  Art.  XIV.,  §  8,  rights  and  pow- 
ers of  married  women,  construed. 
Aultman  v.  Rush,  617 


CONTINGENT  KEMAIN- 
BERS. 

1.  A  devise  to  one  for  life  and  at 
her  death  "to  my  surviving  chil- 
dren" is  a  contingent  remainder 
to  children  surviving  the  life- 
tenant.  Roundtree  v.  Round- 
tree,  1,  8,  450 

2.  Contingent  remainder  cannot  be 
levied,  but  may  be  assigned.  Id., 
9,  451 

3.  Contingent  remainder  is  trans- 
missible only  where  the  event  is 
uncertain.     Id,,  10,  451 


CONTRACTS. 

.  Special  contract  for  return 
ticket  to  A  not  invalidated  by 
requiring  restamp  at  B,  the 
whole  tenor  showing  the  mistake 


and    the    buyer     not     misled. 
Bethea  v.  Railroad  Co.,  1,  91 

2.  Buyer  bound  by  terms  of  R.  R. 
ticket  signed  by  hioL     Id.,  2, 

91 

3.  Requiring  holder  to  identify 
himself  and  have  it  restamped, 
is  valid  contract.     Id.,  3,       91 

4.  Where  holder  was  to  identify 
himself  to  satisfaction  of  agent 
at  A,  only  such  agent  could  de- 
termine if  he  was  satisfied.  Id,, 
4,  91 

5.  Agreement  must  be  understood 
and  assented  to  by  both  parties. 
Wallingford  v.  R.  R.   Co.,  6, 

258 

6.  Counsel  who  continues  his  ser- 
vices to  preparing  argument  on 
appeal,  and  then  sues,  does  not 
abandon  the  cause.  Vemer  v. 
Sullivan,  1.    '  327 

7.  If  not  employed  for  entire  case, 
he  may  abandon  and  recover  on 
quantum  meruit.  Id,,  "Z,  3,  327 

8.  Contract  not  binding  unless  as- 
sented to.  Silence  under  demand 
for  higher  wages  is  not  contract. 
Raysor  v.  Berkeley,  610 


CONTRIBUTION. 
See  Legatees,  1. 

CORPORATIONS. 


1.  Competent  to  prove  contract 
with  a  corporation  and  its  adop- 
tion by  its  successor.  Walker 
V.  Railroad  Co.,  1,  80 
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2.  And  there  being  some  teetiraonj 
of  such  adoption,  it  was  proper- 
ly submitted  to  jury.     Id,,    2, 

80 

3.  Company  bound  by  agent's  con- 
tracts, oven  where  by-laws,  not 
published,  forbid  it.     Id,,  4,  81 

COSTS. 

1.  Administrator  not  liable  person- 
ally for  costs,  unless  there  was 
bad  faith.     Clark  v.  Wright,  1 , 

196 

2.  Where  trial  judge  made  no  or- 
der for  administrator  to  pay 
costs  personally,  a  succeeding 
judge  erred  in  so  directing.  Id., 
2,  196 

3.  Costs  in  chancery  follow  the 
event  of  the  action,  unless  the 
contrary  be  ordered  by  the  trial 
judge.  A  succeeding  judge  can- 
not interfere.  Cooke  v.  Poole, 
1,  2,  321 

4.  Items  of  costs  not  excepted  to 
nor  considered  on  Circuit,  not 
before  this  court.     Id.,  3,     321 


COUNSEL  FEES. 
See  Assignments,  7. 


COUNTY  COMMIS- 
SIONERS. 

1.  County  commissioners  not  wil- 
fully guilty  of  mismanagement, 
where  they  misconstrue  a  law. 
Hunter  v.  Mobley,  1,  192 

2.  Sheriff  has  no  priority  over 
other  county  creditors.     Id.,  2, 

192 


3^  County  commissioners  may  draw 
checks  only  on  funds  in  hand 
applicable  to  their  payment.  Id., 
3,  192 

4.  If  creditor  has  claim  which  the 
county  commissioners  refuse  to 
pay,  the  remedy  is  mandamus. 
Id.,  4,  192 


COURTS. 


1.  Court  of  Equity  may  enjoin 
judgment  which  stands  as  cloud 
on  title  of  purchaser  from  the 
debtor,  but  which  has  no  lien 
because  the  debtor's  homestead. 
Ketchin  v.  McCarley,  2,         1 

2.  Principles  by  which  court  adju- 
dicates cases.     Id.,  4,  1 

3.  Supreme.  Case  remanded  with 
leave  to  add  party.  Crenshaw 
V.  Julian,  6,  283 

4.  This  court  may  entertain  motion 
on  less  than  8  days'  notice. 
Pregnall  v.  Miller,  1,         612 

5.  And  after  time  fixed  by  rules. 
State  V.  Prater,  613 

6.  Common  Pleas.  Defendant 
not  residing  in  county  where 
sued,  court  could  not  try  cause, 
but  could  change  venue.  Geiser 
V.  Sanders,  70 

7.  In  proceedings  to  eject  tres- 
passers under  act  of  1883,  ap- 
peal is  allowed  to  Circuit  Court. 
Moultrie  v.  Dixon,  2,         296 

8.  General  Sessions  has  exclu- 
sive jurisdiction  of  petit  larceny ; 
trial  justices  cannot  try  it.  State 
V.  Jenkins^  121 
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9.  Inferior.  See  Trial  Justices, 


CRIMINAL  LAW. 
See  Juries. 

1.  Where  defendant  in  criminal 
case  testifies  in  his  own  behalf, 
his  character  for  veracity  may  be 
assailed.  State  v.  Robertson, 
2,  117 

2.  Arraignment.  After  mistrial 
defendant  need  not  be  arraigned 
again.     State    v.    Stewart,   2, 

125 

3.  Evidence.  When  dying  dec- 
larations are  admissible.  State 
V.  Johnson  J  152 

4.  Proper  evidence  affecting  one 
defendant  was  rejected ;  the 
other  defendant  cknnot  complain. 
State  V.  Prater,  4,  198 

5.  Deposition  of  witness  at  inquest 
is  best  evidence  of  what  he  then 
said.     Id,,  5,  199 

6.  Conviction  on  uncorroborated 
evidence  of  accomplice  is  not 
error  of  law.     Id.,  11,         199 

7.  Threats  after  the  homicide,  and 
bad  blood  between  prisoner  and 
family  of  deceased,  may  be 
proved.     State  v.  A7iderson,  6, 

599 

8.  Indictment  by  references  back 
sufficiently  charged  time  and 
place.     State    v.    Stewart,    1, 

125 

9.  Perjury  cannot  be  committed 
in  giving  evidence  in  a  cause  of 
which  the  court  had  no  juris- 
diction.   State  V.  Jenkins,   121 


10.  Petit  Larceny  is  within  ex- 
clusive jurisdiction  of  General 
Sessions.  Trial  justices  have  no 
right  to  try  it.     Ibid.,  121 

11.  Stealing  from  the  Field. 
On  charge  of,  defendant  cannot 
be  convicted  of  petit  larceny. 
State  X.  Washington,  6W 

DAMAGES. 

Value  at  destination  is  measure  of 
damages.  Wallingford  v.  R, 
E.  Co.,  8,  258 


DAMS. 

Stoppage  of  sand  by  dam  gives  a 
cause  of  action,  even  though 
hill-side  clearings  helped  its  ac- 
cumulation. Bines  v.  Jarrett^ 
4, 5,  480 


DECREE. 

See  Judgments. 

DEEDS. 

1.  Where  a  party  says  he  has 
* 'deeded  and  conveyed"  land,  it 
will  be  assumed  to  have  been  in 
fee.     Brown  v.  Moore,  7,    160 

2.  Parol  evidence  may  show  how 
and  to  whom  consideration  of 
deed  was  payable.  Calvert  v. 
Mckles,  4,  305 

3.  Attorney  who  witnessed  deed  is 
not  privil^^ed  from  testifying. 
Brazel  v.  Fair,  2,  370 


DEMURRER. 
See  Pleadings,  9. 
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DEPOSIT  OF  TITLE 
DEEDS. 

See  Mortgages,  3. 


DISTRESS  FOR  RENT. 

1.  Property  of  stranger  cannot  be 
distrained.  Knoheloch's  Case^ 
1,  331 

2.  After  condition  of  chattel  mort- 
gage broken,  the  property  can- 
not be  distrained  for  rent  due  by 
mortgagor.     Id.,  2,  331 


DYING  DECLARATIONS. 
See  Criminal  Law,  3. 

EJECTING  TENANTS. 

1.  Jurisdiction  of  trial  justices  in 
ejectment.  State  v.  Latimer, 
1,  208 

2.  In  proceedings  to  eject  trespass- 
ers under  act  of  1883,  appeal  is 
allowed  to  Circuit  Court.  Moid- 
trie  V.  Dixon,  2,  296 

3.  Summons  indicating  this  pro- 
ceeding, only  question  is,  was  re- 
spondent a  trespasser?     7c?.,  3, 

296 

4.  Under  ejectment  proceedings 
before  a  trial  justice,  whether 
rent  was  due  and  the  character  of 
the  tenancy  were  questions  of 
feet.  Frazee  v.  Beattie,  1,  348 

ELECTION. 

1.  If  trust  money  is  used  to  erect 
buildings  on  -trustee's  land,  and 


he  by  deed  substitutes  the  land 
for  the  trust  fund,  the  cestuis 
que  trust  have  an  option  to  take 
land.     Brazel  v.  Fair,  5,    370 

2.  Decree  declining  to  force  pro- 
perty upon  cestuis  que  trust  in 
substitution  of  a  trust  fund,  and 
no  inquiry  made  as  to  solvency 
of  trustee,  Ls  not  an  adjudication 
preventing  them  from  afterwards 
electing  to  take  this  property. 
Id,,  6,  370 


ELECTIONS. 

Mayor  of  Anderson  cannot  hear 

protests  under  local  option  law  ; 

•  he  is  simply  to  declare  the  result. 

Maxwell  v.  Tolly,  77 


EQUITY. 

Equity  cannot  aid  the  defective 
execution  of  a  statutory  power 
given  to  married  women.  Wil- 
lianis  V.  Oudd,  2,  213 


EQUITABLE  ASSIGNEE. 

Where  a  son  paid  the  compromised 
amount  of  a  judgment  by  re- 
quest of  his  father — the  debtor 
— he  can  claim  no  more  from  the 
debtor,  but  is  equitable  assignee 
to  that  extent.  Sutton  v.  Sut- 
ton, 1,  2,     *  33 


EQUITABLE    MORTGAGE. 
See  Mortgages,  3. 

ESTOPPEL. 
1.  Parties  claiming  under  M  are 


Digitized  by 


Google 


688 


INDEX. 


estopped  bj  paper  from  M,  re- 
citing a  prior  deed  to  the  other 
claimanta.     Brown  v.  Moore,  5, 

160 

2.  Parties  igDorantly  failing  to  as- 
sert rights  and  doing  nothing  to 
mislead,  some  being  minors,  are 
notr  estopped.  McGee  v.  Hall, 
6,  180 

3.  Doctrine  of  estoppel  applies  to 
married  women.  Crenshaw  v. 
Julian,  4,  283 

4.  Party  cannot  deny  that  his  ven- 
dor had  title,  but  may  deny  that 
he  has  it.  Harvey  v.  Harvey, 
4,  608 


EVIDENCE. 
See  Criminal  Law,  3-7. 


1.  Competent  to  prove  contract  with 
a  corporation  and  its  adoption  by 
its  successor.  Walker  v.  Bail' 
road  Co.,  1,  80 

2.  And  there  being  some  testimony 
of  such  adoption  it  was  properly 
submitted  to  jury.     Id,,  2      80 

3.  No  error  if  improper  testimony 
is  received,  where  jury  are  in- 
structed to  disregard  it.     Id,,  3, 

81 

4.  Declarations  by  judgment  credi- 
tor, made  afler  sale,  inadmissible 
against  purchaser.  Agnew  v. 
Adams,  3,  101 

5.  Where  defendant  in  criminal 
case  testifies  in  his  own  behalf, 
his  character  for  veracity  may  be 
assailed.  State  v.  Bobertson, 
2,  117 


6.  In  action  by  creditoFS  against 
administrator  and  other  cr^itors 
one  of  the  latter  may  testify  to 
communications  with  deceased. 
Hutzler  Bros,  v.  Phillips,  1, 

136 

7.  Statement  by  partner  that  cer- 
tain land  belongs  to  partnership 
not  admissible  against  creditor  of 
other  partner.     Id,,  3,  136 

8.  Testimony  is  not  incompetent 
under  section  400  where  trans- 
action was  with  life-tenant  and 
witness  is  remainderman,  and 
where  it  was  as  to  an  act  of  the 
witness.     Brown  v.   Moore,  1, 

160 

9.  Further  testimony  may  be  re- 
ceived by  the  judge  afler  motion 
for  non  suit.  Hornsby  v.  Bail- 
way  Company,  2,  187 

10.  A  witness  denied  the  commis- 
sion of  a  crime ;  he  cannot  be 
contradicted.  State  v.  Prater, 
3,  198 

11.  Set  form  need  not  be  followed 
in  impeaching  or  sustaining  char- 
acter of  witness  for  veracity.  Id., 
6,  1^ 

12.  Plaintiff  in  reply  may  contra- 
dict statements  of  witness  as  to 
matters  first  brought  out  bv 
plaintiff.     Id.,  9,  199 

13.  Judgments  not  evidence  against 
persons  not  parties  or  privies. 
Duren  v.  Kee,  1,  219 

14.  Nominal  party  competent  to 
transactions  between  deceased 
and  a  third  person.  Kennemore 
V.  Kennemore,  1,  251 

15.  Parol  evidence  as  to  the  re- 


Digitized  by 


Qoo^<^ 


INDEX. 


639 


puted  ownership,  of  land  is   in- 
admissible. Sexton  v.  Mollis^  3, 
231 

16.  Hearsay  evidence  discussed. 
Id.,  4,  231 

17.  Defendant  not  bound  to  prove 
negative,  but  tnay  do  so.  HoU 
man  v.  Frost,  5,  290 

18.  Parol  testimony  admissible  to 
show  that  assignment  of  bond 
and  mortgage  were  intended  as 
security.  This  is  only  explana- 
tion. Fullwood  V.  Blanding, 
1,  312 

19.  Grantor  may  testify  as  against 
grantee  to  declarations  of  de- 
ceased under  whom  both  claimed. 
Blohme  v.  Lynch,  5,  300 

20.  But  as  rights  depended  on 
written  papers,  rejection  of  such 
evidence  was  not  error,  because 
immaterial.     Id.,  6,  300 

21.  Parol  evidence  may  show  how 
and  to  whom  consideration  of 
deed  was  payable.  Calvert  v. 
Nickles,  4,  305 

22.  Attorney  who  witnessed  deed 
is  not  privileged  from  testifying. 
Brazel  v.  Fair,  2,  370 

23.  Eflfect  of  foreign  laws  not  con- 
sidered, such  laws  not  being  in 
evidence.     Sibley  y..  Young,  3, 

41.5 

24.  Testimony  of  payments  by 
sheriff,  &c.,  is  immaterial,  when 
only  question  is  location  of  land 
sold  by  the  sheriff.  But  where 
an  execution  is  in  evidence,  re- 
ceipts, &c.,  attached  thereto  are 
part  of  the  record.  Hammett 
V.  Farmer,  1,  2,  566 


25.  Introduction  of  amended  exe- 
cution does  not  admit  affidavita 
used  at  the  grantingof  the  amend- 
ment.    Id.,  3,  556 

26.  Where'  defendant  holds  under 
deed  from  several  parties,  judg- 
ment against  one  for  the  recov- 
ery of  this  land  is  admissible  in 
evidence  against  the  others  on  the 
question  of  location.  /<i.,7,  567 

27.  Where  existence  of  a  fact  is 
at  issue — as,  e,  g.,  a  deposit  in 
bank — opinion  of  witness  is  not 
competent.     Meade   v.   Bank, 

608 

28.  In  reviewing  the  unsworn  tee- 
timony  of  an  accountant  after 
the  trial,  the  judge  erred.  State 
V.  Pacific  Co.,  610 


EXCEPTIONS. 
See  Appeals.    Practice,  2. 

EXECUTIONS. 

Defendant  in  execution  may  dis- 
pute the  judgment  and  sale  there- 
under, but  cannot  show  that  title 
was  in  her  trustee.  Crenshaio 
V.  Julian,  1,  5,  283 


EXECUTOKS  AND  ADMIN- 
ISTRATOKS. 

1.  Creditors'  claims  are  not  taken 
out  of  the  statute  or  of  the  pre- 
sumption of  payment  by  an  action 
by  the  administrator  to  sell  land 
in  aid  of  assets,  they  not  being 
parties  thereto.  McKinlay  v. 
Gaddy,  1,  573 

2.  Handing  in  their  claims  to  the 
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administrator,  and  having  them 
on  a  list  of  claims  proved  made 
by  his  attorney,  does  not  arrest 
the  statute,  &c.     M,  2,       573 

3.  Distributee's  interest  in  land  and 
personalty  is  what  remains  afler 
reimbursing  administrator  for  ad- 
vances. Pender  grans  v.  Pen- 
der grass,  2,  19 

4.  But  judgment  by  stranger  against 
distributee  has  priority  over  jun- 
ior judgment  for  purchases  at 
estate  sale.     Id.,  4,  20 

5.  Claim  by  deceased  administrator 
for  advances  established  in  action 
to  which  all  parties  in  interest 
but  no  administrator  de  bonis 
non  were  parties,  is  res  judicata. 
Id.,  20 

6.  Administrator  not  liable  person- 
ally for  costs,  unless  there  was 
bad  faith.     Clark  v.  Wright  1, 

196 

7.  Where  trial  judge  made  no  order 
for  administrator  to  pay  costs 
personally,  a  succeeding  judge 
erred  in  so  directing.  Id.,  2,  196 

8.  Order  of  discharge  is  disavowal 
of  trust  by  administrator,  and 
gives  currency  to  the  statute. 
Pricks  V.  Lewis y  1,  237 

9.  Creditor  cannot  sue  to  recover 
land  of  his  deceased  debtor,  but 
may  sue  executor  to  judgment 
and  then  subject  land  to  payment 
of  his  debt.    Brazei  v.  P\ur,  1, 

370 

10.  Where  arbitrators  held  balance 
belonging  to  sole  legatee  undar 
will,  the  executors  were  proper 
parties  to  actions  to  recover  it. 
Qreen  v.  Iredell,  653 


11.  Executor  of  guardian  cannot 
draw  from  bank  money  deposited 
by  testator  as  guardian.  Gary 
V.  Bank,  1,  538 

FACTORS. 

Factor  is  agent  of  consignor,  and  if 
factor  pays  iHegal  charges  to 
wharf  owner,  remedy  of  con- 
signor is  against  wharf  owner. 
Jlolman  v.  Prost,  3,  290 


FEES. 
See  Costs. 


j  FRAUDS. 

j  1.  Purchasing  a  stock  from  an  in- 
solvent in  part  with  debt  due,  is 
not  fraudulent  nor  ill^al.  Verner 
V.  McGhee,  3,  248 

2.  False  representation  by  seller 
inducing,  in  whole  or  in  part, 
the  purchase,  will  support  action. 
Lebby  v.  Ahrens,  2,  3,         275 

3.  Statute  of.  Verbal  contract, 
where  time  of  performance  de- 
pends on  contingency,  is  not 
void  under  this  statute.  Walker 
V.  P,  R.  Co.,  5,  81 

4.  If  obnoxious,  party  accepting 
performance  cannot  plead  this 
statute.     Id.,  6,  81 


GENERAL  SESSIONS. 
See  Courts,  8. 

GENERAL  STATUTES. 
1.  Sections  622,  624,  as  to  pay- 
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ment  of  sheriffs'  fees  by  county, 

construed.     Hunter  v.  Mobley, 

193 

2.  Section  631,  as  to  estimates  by 
county  commissioners,  consid- 
ered.   Ibid.,  194 

3.  Section  719,  requiring  testimony 
at  inquests  to  be  filed,  consid- 
ered.    State  V.  Prater,       263 

4.  Section  826,  giving  trial  justices 
jurisdiction  in  petit  larceny,  con- 

•  sidered.    State  v.  Jenkins^  124 

5.  Section  1196,  excessive  charge 
for  weighing  cotton,  construed. 
HoLman  v.  Frost,  1,  290 

*  6.  Section  1457,  powers  of  rail- 
road commissioners  as  to  station 
houses,  construed.  R.  R,  Com- 
missioners V.  R,  R.  Co,,      353 

7.  Section  1471,  requiring  a  rail- 
road company  to  receive  cars 
from  a  connecting  road,  con- 
strued.  Simms  v.  Railway  Co., 

496 

8.  Section  1499,  as  to  brakes  and 
brakemen  on  trains,  construed. 
Joyner  v.  Raihoay  Co,,        60 

9.  Section  1539,  as  to  recovery  of 
penalties  against  a  R.  R.  com- 
pany, construed.  R.  R,  Com- 
missioners V.  R,  R.  Co,,      353 

10.  Section  ]  551,  as  to  empanelling 
jury  to  condemn  right  of  way, 
construed.     £Jx  parte  Bennett, 

317 

11.  Section  1753,  elections  under 
local  option  law,  construed. 
Maxwell  v.  Tolly,  77 

12.  Section  1775,  as  to  form  of 

ii 


deeds,  considered. 
Richardson, 


Navassa  v. 
407 


13:  Section    1776,    recording    of 

mortgages,  construed.     Loan  dr 

Trust  Co,  V.  McPherson,  2, 

431 

14.  Sections  1791-2,  compelling 
satisfaction  to  be  entered  on 
mortgages,  considered.  Salinas 
V.  Ellis,  347 

15.  Sections  1814-19,  jurisdiction 
of  trial  justices  in  ejectment  pro- 
ceedings, considered.  State  v. 
Latimer,  212 

16.  Section  1818,  right  of  trial 
justices  to  eject  tenants,  stated. 
Frazee  v.  Beattie,  352 

17.  Section  1819,  relating  to  land- 
lords and  tenants,  stated.  Moul- 
trie V.  Dixon,  298 

18.  Sections  1822-25,  law  of  dis- 
tress for  rent,  stated.  Ex  parte 
Knobeloch, »  334 

19.  Section  1826  prohibits  seizure 
of  goods  for  rent  unless  they  be- 
long to  debtor.     Ibid,,         331 

20.  Sections  1994-95,  homestead 
provision,  considered.  Ketchin 
V.  McCarley,  9 

21.  Section  1996.  allowing  home- 
stead worth  over  81,000,  not 
unconstitutional.  Simonds  v. 
Haithcock,  595 

22.  Section  2014,  general  assign- 
ment act,  construed.  Vemer  v. 
McGhee,  2,  248 
Loan  &  Trust  Co,  v»  McPher- 

,  son,  435 

Lamar  v.  Fool,  441 
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23.  Section  2015  does  not  avoid 
a  mortgage  over  90  days  old,  but 
recorded  only  two  days  before  a 
general  assignment.  Loan  & 
Trust  Co,  V.  McPherson,  3,  431 

24.  Sections  2035-37,  powers  of 
a  married  woman,  construed. 
Aultman  v.  Rushy  517 

25.  Section  21 12,  powers  of  judges 
at  chambers,  construed.  Ellen 
V.  Ellen,  100 

26.  Section  2236,  as  to  jury  lists  for 
Orangeburg,  considered.  State 
V.  Jeff  coat,  114 

27.  Section  2255,  drawing  of  ad- 
ditional jurors,  considered.  State 
V.  Anderson,  601 

28.  Section  2259,  summoning  of 
jurors,  considered.  State  v. 
Jeff  coat,  115 

29.  Section  2261  leaves  it  to  judge 
to  say  whether  juror  is  indiffer- 
ent.     State  v.  Prater,        202 

30.  Section  2266,  irregularity  in 
drawing  juries,  applied.  State 
V.  Jeffcoat,  116 

31.  Section  2299,  as  to  releases  of 
equity  of  redemption,  construed. 
Isavassa  v.  Richardson,    402 

32.  Section  2487,  stealing  cotton 
from  field,  considered.  State  v. 
Washington,  605 

33.  Section  2498,  what  is  petit 
larceny,  stated.  State  v.  Jen- 
kins, 122 

34.  Section  2643,  allowing  defen- 
dant in  Court  of  Sessions  to  tes- 
tify, stated.  State  v.  Robertson, 

119 


35.  Section  2675,  as  to  testimony 
taken  at  coroner's  inquest,  con- 
sidered.    State  V.  Prater,   263 


GUARDIAN  AND  WARD. 

1.  Action  by  four  wards  against 
their  guardian  not  multifarious. 
Stallings  v.  Barrett,  2,       474 

2.  Wards  may  sue  in  this  State 
their  guardian,  appointed  in 
Georgia.     Id,,  3,  474 

3.  Complaint  by  ward  need  not  al- 
lege that  he  is  of  age.     Id.,  4, 

474 

4.  Executor  of  guardian  cannot 
draw  from  bank  money  deposited 
by  testator  as  guardian.  Gary 
V.  Bank,  1,  538 

5.  Failure  of  infants  to  notify  the 
bank  not  to  pay  is  not  laches. 
Id.,  2,  539 


HOMESTEAD. 

1.  Judgment  has  no  lien  on  land 
which  the  debtor  may  claim  as  a 
homestead,  and  he  may  convey 
a  good  title  thereto.  Ketchin  v. 
McCarley,  5,  7,  1 

2.  Court  of  Equity  may  enjoin 
judgment  which  stands  as  cloud 
on  title  of  purchaser  from  the 
debtor,  but  which  has  no  lien 
because  the  debtor  s  homestead. 
Ibid.,  2,  1 

3.  Debtor  cannot  claim  homestead 
in  land  in  which  he  has  no  pres- 
ent interest.     Ibid.,  8,  2 

4.  Assignment  of  homestead  valid 
notwithstanding  irregularities  in 
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return.     Agnew  v.  Adams,  6, 

101 

5.  As  against  a  debt  contracted 
prior  to  1868  an  assignment  of 
homestead  is  a  nullity.  Hosford 
V.  Wynn,  130 

6.  Homestead  in  bankruptcy  does 
not  divest  lien  of  judgment  and 
creditor  may  renew  his  execu- 
tion.    Fowler  v.  Wood,  2,  306 

7.  Homestead  may  be  claimed  be- 
fore levy,  and  whether  the  debtor 
lives  on  the  land  or  not.  Nance 
V.  Hill,  1,  ?..  227 

8.  Debtor  cannot  claim  homestead 
out  of  a  joint  interest,  but  court 
will  restrain  sale  until  partition 
had.     Id,,  a,  227 

9.  Court  assumed  correctness  of 
statements  in  the  warrant  and 
return.     Id,,  4,  227 

10.  Debtor  may  pay  excess  in  val- 
uation to  secure  homestead  with- 
in 60  days  after  end  of  litigation 
over  the  return.  Simonds  v. 
Haithcock,  1,  595 

11.  Appeal  in  such  case  is  super- 
sedeas.    Id.,  2,  595 

12.  Allowing  homestead  worth  over 
$1,000  to  debtor  is  not  uncon- 
stitutional.    Id.,  3,  595 

HUSBAND  AND  WIFE. 

See   Marriage — Married 
Women. 

IMPROVEMENTS. 

1.  When  a  co-tenant  receives  re- 
imbursement for  improvements, 
rents  and  profits  should  be  cre- 


dited  with  value  of   improve- 
ments. Sutton  V.  Sutton,  3,  34 

.  Where  a  tenant  receives  com- 
pensation for  improvements,  he 
is  chargeable  with  so  much  of 
the  rents  as  is  due  to  the  pro- 
perty in  its  unimproved  condi- 
tion. Annely  v.  DeSaussure, 
2,  3,  497 


INDICTMENT. 

See  Criminal  Law,  8. 

INFANTS. 

See  Guardians. 

1.  One  co-tenant  holds  for  all,  and 
minority  of  one  protects  all  from 
the  statute  of  limitations.  Mc- 
Gee  V.  Mall,  5,  180 

2.  Rights  of  minors  are  saved  only 
where  land  is  inherited  by  in- 
fants. It  does  not  apply  to  in- 
fant vendors  and  purchasers. 
Duren  v.  Kee,  5,  6,  219 

3.  Time  within  which  persons  un- 
der disabilities  may  sue  in  per- 
sonal actions,  &c.,  determined. 
Fricks  v.  Lewis,  3,  5,         237 


INSURANCE. 

Tenant  in  possession  is  entitled  to 
insurance  money  on  property 
burned  and  restored.  Annely 
V.  DeSaussure,  4,  497 


JUDGMENTS. 

See  Res  Judicata. 

1.  Judgment  has  no  lien  on  land 
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which  the  debtor  may  claim  as 
a  homestead,  and  he  may  con- 
vey a  good  title  thereto.  Ketchin 
V.  McCarley^  5,  7,  1 

2.  Judgment  by  stranger  against 
dbtributee  has  priority  over  ju- 
nior judgment  for  purchases  at 
estate  sale.  Pendergrass  v. 
Fendergrass,  4,  20 

3.  Where  a  son  paid  the  compro- 
mised amount  of  a  judgment  by 
request  of  his  father — the  debt- 
or— he  can  claim  no  more  from 
the  debtor,  but  is  equitable  as- 
signee to  that  extent.  Sutton 
V.  Sutton,  1,  2,  33 

4.  Party  cannot  establish  title 
through  void  judgment,  which 
was  afterwards  adjudged  to  be 
valid.  Agnewv.  Adains,  2,  101 

5.  Homestead  in  bankruptcy  does 
not  dijrest  lien  of  judgment  and 
creditor  may  renew  his  execu- 
tion.    Fowler  v.  Wood,  2,  306 

6.  Judgments  not  evidence  against 
persons  not  parties  or  privies. 
Duren  v.  Kee,  1,  219 

7.  Judgment  has  prior  lien  over 
unrecorded  mortgage.  Blohme 
V.  Lynch,  1,  300 

8.  Whether  purchasers  under  two 
judgments  knew  of  intermediate 
mortgage  is  immaterial.     Id..  3, 

300 

9.  Sale  under  junior  judgment  di- 
vests lien  of  senior  judgment. 
Id.,  4,  300 

10.  Mortgage,  then  judgment,  then 
release  of  equity  of  redemption 
to  mortgagee — a  sale  under  this 
judgment  carried  a  good  title. 


Navassa  Co,  v.  Richardson,  7, 
402 

11.  Judgment  against  one  obligor 
does  not  arrest  presumption  of 
payment  as  to  others,  but  volun- 
tary payment  does.  Hall  v. 
Woodward,  1,  2,  557 

12.  Assignee  of  judgment  against 
one  obligor  within  20  years,  may 
recover  contribution  from  other 
obligors  after  20  years.     Id.,  3, 

557 

13.  Unappealed  decree  may  be 
opened  on  Circuit  just  as  motions 
are  granted  for  new  trials  for  new- 
ly discovered  testimony.  Hub- 
bard V.  Camperdown,  3,     581 

14.  Assignment  of  portion  of  judg- 
ment held  to  carry  interest  on  so 
much  of  assignment  as  was  prin- 
cipal. Godbold  V.  Kirkpatrick, 

607 

JURIES  AND   JURY 
TRIALS. 

1.  Jury  summoned  for  one  day, 
held  valid  for  another  substi- 
tuted by  intervening  statute. 
State  V.  Jeff  coat,  1,  114 

2.  Objections  to  venire  are  too  late 
after  verdict.     Id.,  2,  114 

3.  Dispersion  of  jury  without  ob- 
jection,  not   error.      State    v. 


Stewart,  3. 


125 


4.  Where  fact  of  delivery  is  to  de- 
termine character  of  paper,  jury 
must  decide  it.  Brown  v. 
Moore,  4,  160 

5.  The  judge  is  to  say  whether  a 
juror  is  indifferent  or  not.  State 
V.  Frater,  1,  198 
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6.  A  prisooer  cannot  complain  be- 
cause a  juror  is  rejected  who  was 
not  indifferent  to  his  co-defend- 
ant. A  prisoner  has  no  right  to 
select  his  jury.    Ji.,  2,         198 

7.  After  consenting  to  reference, 
jury  trial  cannot  be  demanded. 
Calvert  v.  Nickles^  5,  305 

8.  Trial  by  jury  not  necessary 
when  such  right  did  not  exist  in 
like  cases  before  1868.  Twelve 
freeholders  under  landlord  and 
tenant  act  were  not  a  jury,  and 
jury  not  necessary  now  in  pro- 
ceedings between  landlord  and 
tenant.  Frazee  v.  Beattie,  3, 
4,  348 

9.  Location  of  land  under  ambig- 
uous description  is  for  jury. 
Hammett  v.  Farmer,  6,     567 

10.  If  prisoner  does  not  exhaust 
challenges,  error  in  presenting 
juror  not  appealable,  t^tate  v. 
Anderson,  1,  599 

11.  No  error  to  revoke  order  for 
additional  jurors  prematurely 
made,  and  then  issue  a  second 
order.     Id.,  2,  599 

12.  After  swearing  juror,  it  is  too 
late  to  object  to  mode  of  sum- 
moning him.     Id.,  3,  599 


JURISDICTION. 

1.  Perjury  cannot  be  committed  in 
giving  evidence  in  a  cause  of 
which  the  court  had  no  jurisdic- 
tion.    State  V.  Jenkins,      121 

2.  Wards  may  sue  in  this  State 
their  guardian  appointed  in  Geor- 
gia.    Stallings  v.  Barrett,  3, 

474 


LACHES. 

Laches  will  not  bar  in  equity, 
where  legal  title  not  barred  at 
law.    McGee  v.  HalL    7,  180 


LANDLORD  AND  TEN- 
ANT. 

See  Distress — Ejecting  Ten- 
ants. 


LEGATEES. 

.  Creditors  are  entitled  to  recover 
from  l^tees  in  court  and  leave 
them  to  enforce  contribution 
from  an  overpaid  legatee  out  of 
the  State.  Bermingham  v. 
Forsythe,  4,  358 

.  Legatee  accepting  his  legacy  in 
a  note  of  debtor  to  the  estate, 
and  required  to  refund,  must  re- 
ftind  on  basis  of  the  note,  and 
not  of  what  he  collected  thereon. 
Id.,  5,  358 

.  Where  arbitrators  held  balance 
belon^ng  to  sole  l^atee  under 
will,  the  executors  were  proper 
parties  to  recover  it.  Green  v. 
Iredell,  553 

LEVY. 

See  Mortgages,  12,  21. 


LICENSE. 

Encouragement  to  build  mill  is 
not  a  license  to  overflow  lands. 
Hines  v.  Jarrett,  3,  480 

LIENS. 

See  Agricultural  Liens. 
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LIMITATION  OF   ACTIONS. 
See  Adverse  Possession. 

1.  One  CO  tenant  holds  for  all,  and 
minority  of  one  protects  all  from 
the  statute  of  limitations.  Mc- 
Gee  V.  HaU,  5.  180 

2.  Laches  will  not  har  in  equity, 
where  lec;al  right  npt  barred  at 
law.     Id,,  7,  180 

3.  Order  of  discharge  is  disavowal 
of  trust  by  administrator  and 
gives  currency  to  the  statute. 
Fricks  V.  Lewis,  1,  237 

4.  Time  within  which  persons  un- 
der disability  may  sue  in  person- 
al actions,  determined.  Id,,  3, 5, 

237 

5.  Statute  does  not  apply  to  scaled 
notes,  but  payment  will  be  pro- 
sumed  after  20  years,  if  not  re- 
butted. Dickson  v.  Gourdin, 
1,  391 

6.  Long  account  kept  within  the 
statute  by  written  admission. 
Bermingham  v.  Forsythe,  2, 

358 

7.  Creditors'  claims  are  not  taken 
out  of  the  statute  or  of  the  pre- 
sumption of  payment  by  an  ac- 
tion by  the  administrator  to  sell 
land  in  aid  of  assets — they  not 
being  parties  thereto.  McKin- 
lay  V.  Gaddy,  1,  573 

8.  Handing  in  their  claims  to  the 
administrator,  and  having  them 
on  a  list  of  claims  proved  made 
by  his  attorney,  does  not  arrest 
the  statute,  &c.     Id,,  2,       573 

9.  Heirs  may  plead  the  statute 
against  claims  presented  by  cre- 
ditors.    Id.,  3,  574 


LIMITATION  OF  ESTATES. 


1.  Devise  to  A.,  B.,  and  C.,  the 
share  of  one  dying  to  pass  to  the 
survivors.  A.  died  and  then  B. 
The  half  of  A.'s  share  passed  to 
B.  in  fee.      McGee  v.  Hall,  2, 

179 

2.  The  word  "above*'  in  a  will, 
construed.     Id.,  3,  180 

3.  A  devise  to  one  for  life  and  at 
her  death  "to  my  surviving  chil- 
dren,'' is  a  contingent  remainder 
to  children  surviving  the  life 
tenant.  Roundtree  v.  Round- 
tree,  1,  8,  450 

4.  Intention  must  govern  construc- 
tion of  will,  to  be  ascertained 
from  terms  used,  and,  in  cases  of 
doubt,  the  surrounding  circum- 
stances.    Id.,  2,  450 

6.  Meaning  of  word  "surviving" 
not  affected  by  death  of  children 
before  date  of  the  will,  or  its  use 
in  another  sense  in  another  clause. 
Id.,  2,  3,  450 

6.  "For  her  own  use,"  limited 
amount,   not  interest.      Id.,  4, 

450 

7.  Devise  to  children,  but  if  they 
die  without  issue  then  to  "my 
surviving  children,"  means  chil- 
dren  surviving  first  takere.  Id., 
7,  451 

8.  Devise  to  children,  and  if  any 
die  without  issue  to  survivors, 
gave  absolute  estate  to  children 
surviving  testatrix,  to  which 
period  the  word  surviving  re- 
ferred.    Riiains  V.  Spann,   1, 

561 
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MANDAMUS. 

If  creditor  has  claim  which  the 
couDtj  commissioDers  refuse  to 
pay,  the  remedy  is  mandamus. 
Hunter  v.  Mobley,  4,         192 


MAKRIAGE. 

On  issue  of  marriage,  judge  could 
not  confine  jury  to  particular 
ceremony,  there  being  also  evi- 
dence of  recognition,  &c.  James 
V.  Mickey,  2,  3,  270. 


MARRIED  WOMEN. 

1.  A  married  woman  renounced 
her  inheritance  without  using 
the  word  * 'inheritance."  At  her 
death  her  children  could 'recover 
two  thirds  of  the  land.  Williams 
V.  Cudd,  1.  213 

2.  Equity  cannot  aid  the  defiective 
execution  of  a  statutory  power 
given  to  married  women.  Id., 
2,  213 

3.  Judgment  by  married  woman 
in  1867  was  void,  but  validated 
by  renewals  after  1868,  and  now 
res  judicata.  Crenshaw  v. 
Julian,  3,  283 

4.  Doctrine  of  estoppel  applies  to 
married  women.     Id.,  4,      283 

6.  Powers  and  rights  of  married 
women  under  the  constitution 
and  statutes,  considered  and  de- 
clared. Aultman  v.  Bush,  3, 
5,  517 

6.  A  married  woman's  mortgage 
of  her  separate  estate  to  secure  a 
note  on  which  she  is  a  surety,  is 
not  binding  on  her  for  lack  of 


power  to  make  it.  Id.,  6,  8,  517 

7.  A  married  woman's  contract  for 
suretyship  is  beyond  her  powers. 
Id.,  7,  517 

MARSHALLING  SECURI- 
TIES. 

Mortgage  by  A.,  then  judgments 
against  A.,  then  second  mortgage 
in  another  county  to  secure  same 
debt  as  first,  by  A.'s  wife.  Judg- 
ments, or  purchaser  thereunder, 
could  not  require  wife's  mort- 
gage to  be  first  exhausted.  Nor- 
man V.  Norman,  1,  41 


MASTER  AND  SERVANT. 
See  Negligence,  10,  12,  13. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MISTAKE. 

1.  If  a  purchaser  at  sheriff's  sale 
thought  the  judgments  were 
older  than  a  recorded  mortgage, 
the  court  cannot  relieve  him  of 
his  mistake,  but  may  direct  sur- 
plus proceeds  applied  to  the 
mortgage.  Norman  v.  Norman, 
3,4,  ,     41 

2.  Special  contract  for  ticket  to  A 
and  return,  not  invalidated  by 
requiring  restamp  at  B,  the  whole 
tenor  showing  the  mistake  and 
the  buyer  not  misled.  Bethea 
V.  R.  R.  Co.,  1,  91 

3.  Can  the  court  correct  a  mistake 
in  a  will,  or  a  mistake  of  law  ? 
Roundtree  v.  Roundtree,  5, 450 
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.  A  son  of  testator  died,  leaving 
children,  ivhile  testator  was  in 
extremis.  Meld,  that  the  court 
could  not  let  these  grandchildren 
take  the  devise  to  their  father, 
on  the  ground  of  mistake  or  hy 
substitution.     Id,,  5,  6,       450 


•       MOKTGAGES. 

1.  Purchaser  at  sheriff's  sale  buys 
subject  to  lien  of  older  mortgages. 
Norman  v.  Norman,  2.        41 

2.  If  he  thought  the  judgments 
were  older,  the  court  cannot  re- 
lieve him  of  his  mistake  (the 
mortgage  being  recorded),  but 
may  direct  surplus  proceeds  ap- 
plied to  the  mortgage.  Id,,  3,  4, 

41 

3.  Deposit  of  title  deed  to  have 
mortgage  drawn,  does  not  raise 
equitable  mortgage.  Hutzler 
Bros.  V.  Phillips,  4,  136 

4.  Agreement  to  mortgage  having 
been  made  and  money  received, 
can  lender  demand  specific  per- 
formance from  heirs  of  borrower? 
Id.,  5,  136 

5.  Judgment  has  prior  lien  over 
unrecorded  mortgage.     Blohme 

^v.  Lynch,  1,  300 

6.  Whether  purchasers  under  two 
judgments  knew  of  intermediate 
mortgage  is  immaterial.     Id,,  3, 

300 

7.  Afler  condition  broken,  mort- 
gagor tendered  to  attorney  of 
mortgagee  the  debt,  which  was 
refused  unless  another  debt  was 
paid :  the  lien  of  the  mortgage 
was  destroyed.  Salinas  &  Son 
V.  miis,  1,  337 


8.  Tender  on  condition  of  entry  of 
satisfaction,  does  not  vitiate  ten- 
der.    Id.,  2,  337 

9.  Tender  not  having  been  kept 
good,  debt  was  not  affected,  but 
mortgage  lien  was  gone.    Id.,  3, 

337 

10.  Mortgage  is  a  lien  and  not  a 
conveyance,  unless  mortgagor  be 
out  of  possession,  and  then  only 
from  the  time  of  going  out  of 
possession.  Navassa  v.  Bich- 
ardson,  1,  3,  401 

11.  Release  of  equity  of  redemp- 
tion does  not  change  character 
of  mortgage,  but  operates  as  a 
conveyance  of  that  date.  Id., 
2,3,4,  402 

12.  Equity  of  redemption  is  l^al 
title  remaining  in  mortgagor,  and 
subject  to  levy  and  sale.   Id.,  5, 

402 

13.  Whether  the  release  shows  in- 
tention to  preserve  mortgage,  is 
for  the  court :  whether  such  in- 
tention otherwise  existed,  is  for 
the  jury.     Id.,  6,  402 

14.  Mortgage,  then  judgment,  then 
release  of  equity  of  redemption 
to  mortgagee — a  sale  under  this 
judgment  carried  a  good  title. 
Id.,  7,  402 

15.  Mortgage  takes  lien  from  its 
record  over  all  claims  not  then 
having  lien.  Loan  dh  Trust 
Co.  V.  McPherson,  2,         431 

16.  A  mortgage  recorded  after  time 
and  within  90  days  before  as- 
signment is  not  avoided ;  nor  is 
it  affected  by  assignor  declaring 
its  prior  lien.     Id.^  3,  431 
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17.  A  mortgagee  ivho  buys  the 
property  extinguishes  the  Hcd. 
Bleckley  v.  Branyan,  1,    424 

18.  Mortgagee  inquired  as  to  judg- 
ments, and  there  were  none. 
Judgments  were  then  obtained, 
and  afterwards  mortgagee  took 
conveyance  from  mortgagor. 
Seld,  that  mortgage  was  satis- 
fied and  the  judgments  had  a 
lien  on  the  land.     Id.,  2,     424 

19.  Afler  the  note  is  barred,  and 
he  stands  only  on  his  mortgage, 
the  -equity  rule  prevails,  under 
which  a  past  due  debt  is  not  a 
valuable  consideration.  Dear- 
man  V.  Trimmier,  5,  6,      506 

20.  A  married  woman's  mortgage 
of  her  separate  estate  to  secure 
a  note  on  which  she  is  a  surety, 
is  not  binding  on  her,  for  lack 
of  power  to  make  it.  Aultman 
V.  Mush,  6,  8,  517 

21.  Chattel.  Execution  creditor 
and  constable  liable  for  levy  and 
sale  of  mortgaged  chattels  as  pro- 
perty of  mortgagor  afler  condi- 
tion broken  Williams  v.  Dob- 
son,  1,  110 

22.  In  such  case,  value  of  property 
is  measure  of  damages,  to  release 
of  mortgage.     Id.,  2,  110 

23.  Mortgagee  was  not  bound  to 
follow  the  chattels.     Id.,  3,  110 

24.  After  condition  of  chattel 
mortgage  broken,  the  property 
cannot  be  distrained  for  rent  due 
by  mortgagor.  Knobeloch's 
Case,  2,  331 

25.  Paper  not  void  under  Gen. 
Stat.,  §  2014,  unless  it  be  an 
assignment     with     preferences. 


Mortgage  of  all  the  debtor's 
property,  intended  only  as  secu- 
rity, is  valid.  Lamar  v.  Fool, 
3,  4,  441 

26.  After  mortgage  is  cancelled, 
action  will  not  lie  to  vacate  it. 
Id.,  5,  441 


MULTIFARIOUSNESS. 
See  Pleadings,  5-7. 

NEGLIGENCE. 
See  Railroads. 

1.  Principles  of  law  and  evidence 
applicable  to  the  negligent  kill- 
ing of  stock  by  trains.  Joyner 
V.  Railway  Co.,  I,  49 

2.  Where  plaintiff  proves  the  kill- 
ing of  his  stock  by  a  train,  there 
is  presumption  of  negligence 
which  stands  until  rebutted  by 
the  defendant  company.  The 
stock  law  has  not  changed  this 
rule.     Id.,  2,  10,  49 

3.  Plaintiff  having  proved  owner- 
ship, value,  and  killing,  non-suit 
was  improper.     Id.,  3,  50 

4.  Contributory  negligence  is  mat- 
ter of  defence.     Id.,  4,  50 

5.  The  character  of  the  defendant's 
right  to  its  track,  and  of  tres- 
passing thereon,  depend  on  the 
extent  of  its  ownership.    Id.,  5, 

50 

6.  If  train,  properly  supplied  and 
managed,  could  not  be  stopped 
in  time,  company  not  liable.  Id., 
6,  50 
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7.  Not  tbe  same  care  required  since 
tbe  passage  of  the  stock  law. 
W.,  7,  50 

8.  Presumed  that  company  had 
complied  with  statutory  require- 
ments.    Id.,  8,  50 

9.  Unintentional  injury  may  be  re- 
sult of  n^ligence.     /<£.,  11,  50 

10.  Non-suit  properly  refused, 
there  being  some  evidence  of  n^- 
ligence  of  company  towards  an 
employee.  Hornsby  v.  Rail- 
way  Co.,  1,  187 

11.  County  commissioners  not  wil- 
fully guilty  of  mismanagement, 
where  they  misconstrue  a  law. 
Hunter  v.  Mobley,  1,  192 

12.  Proof  of  defective  spring  not 
connected  with  accident,  will  not 
prevent  non-suit.  Sinuns  v. 
Railway  Co.,  2,  490 

13.  Where  old  bumper  is  to  be 
coupled,  and  danger  of  using  it 
as  new  bumpers  are  used  is  ob- 
vious, the  master  need  not  warn 
his  servants.     Id.,  4,  5,        490 

14.  Question  of  contributory  n^- 
ligence  does  not  arise,  where  n^- 
ligence  is  not  made  out    Id.,  6, 

490 

NEGOTIABLE  INSTKU- 
MENTS. 

1.  Distinction  between  the  com- 
mercial and  equity  rule  of  inno- 
cent purchaser  for  value.  Dear- 
man  V.  Trimmier,  2,  506 

2.  Endorsee  of  note  not  due  takes 
it  and  its  mortgage  security  free 
from  existing  equities.  Id.,  3, 
4,  506 


NEW  TRIALS. 
See  Practice,  11-14. 

NON-SUITS. 
See  Practice,  3. 


NOTICE. 

Acts  in  public  office  are  notice  to 
all.     Fricks  v.  Lewis,  2,     237 


OUSTER. 
See  Tenants  in  Common. 

PARTIES. 
See  Pleadings,  8,  9. 

PARTITION. 

1.  Right  to  partition  is  superior 
to  judgment  lien  against  a  co- 
tenant,  and  judgment  creditor  is 
not  a  necessary  party.  Pender- 
grass  v.  Pendergra^,  1,       19 

2.  Parol  partition  binding  if  there 
be  part  performance,  as  by  ac- 
tual possession.  Kennemore,  v. 
Kennemore,  3,  251 

3.  Heirs  entitled  to  have  partition, 
when  they  sue  to  recover  whole 
property,  if  they  prove  an  inter- 
est in  defendants.  Difficulty  in 
determining  interest  no  bar  to 
partition.     Fricks  v.  Lewis.  2, 

244 

4.  Tenant  claiming  whole  interest 
commits  ouster.  Long  posses- 
sion does  not  give  title  against 
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co-teDant,  and  ouster  will  not  be 
presumed.     Id.^  3,  4,  244 


PARTNERSHIP. 

1.  Partnership  creditors  may  share 
pro  rata  with  individual  credit- 
ors the  individual  assets.  Hutz- 
ler  Bros.  v.  Phillips,  6,      136 

2.  Partner  not  liable  on  sealed  note 
of  copartner,  unless  payee  shows 
that  he  authorized  or  ratified  it. 
Sibley  v.  Young,  1,  415 

3.  Where  paper  requires  seal,  seal 
is  not  surplusage,  nor  is  partner 
liable  because  seal  might  have 
been  omitted.     Id.,  2,  415 

4.  No  presumption  that  partner 
may  use  a  seal.  Whether  au- 
thorized or  ratified  is  a  question 
of  fact.     Id.,  3,  415 

5.  Admission  of  liability  not  a  rat- 
ification unless  made  with  a 
knowledge  of  the  seal.     Id.,  5, 

415 


PAYMENT. 
See  Presumptions. 

1.  Where  debtor  owes  two  or  more 
debts  to  same  person  and  makes 
a  payment,  onus  is  on  him  to 
show  a  direction  to  apply.  That- 
cher  V.  Massey,  1,  155 

2.  If  payment  is  not  applicable  to 
debt  held  by  assignee,  it  need 
not  be  determined  to  which  debt 
of  assignor  it  is  applicable.  Id., 
2,  155 

3.  L^tee  accepting  his  legacy  in 
note  of  debtor  to  the  estate,  and 


required  to  refund,  must  refund 
on  basis  of  the  note  and  not  of 
what  he  collected  thereon.  Ber- 
mingham  v.  Forsythe,  5,    358 


PERJURY. 
See  Criminal  Law,  9. 

PETIT  LARCENY. 
See  Criminal  Law,  10. 


PETITION  FOR  REHEAR- 
ING. 

Refused.    Bleckeley  v.  Br  any  an, 
4,  424 

CalveH  v.  Nickles,  312 

Aultman  v.  Bush,  518 


PLEADINGS. 
See  Practice. 

1.  Amendments.  Action  on  sealed 
note  may  be  changed  to  action 
on  account.  Sibley  v.  Young, 
6,  415 

2.  Refusal  to  permit  amendment 
on  erroneous  l^:al  ground  is  ap- 
pealable.    Id.,  7,  416 

3.  Complaint.  Action  here  was 
for  recovery  of  money,  and 
therefore  action  at  law.  Prayer 
of  complaint  does  not  give  char- 
acter to  action.  Calvert  v. 
Nickles,  1,  304 

4.  Complaint  by  ward  need  not  al- 
1^  that  he  is  of  age.  Stal- 
lings  V.  Barrett,  4,  474 

5.  Joinder  of  Actions.    Claim 
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of  heirs  to  land  descended  and 
as  distributees  to  an  accounting 
are  distinct  and  cannot  be  unit- 
ed. But  complaint  being  dis- 
missed as  to  the  land  (because  in 
another  county),  it  was  properly 
retained  as  to  the  accounting. 
Bush  V.  Warren,  1,  72 

6.  Action  by  four  wards  against 
their  guardian,  not  multifarious. 
Stallings  v.  Barrett,  2,       474 

7.  A  joint  trespass  by  two  and 
continued  by  one,  cannot  be 
sued  together.  Hines  v.  Jarrett, 
1,  480 

8.  Parties.  In  partition  proceed- 
ings, judgment  creditor  of  dis- 
tributee is  not  a  necessary  party. 
Pendergrass  v.  Pender  grass,  1, 

19 

9.  There  is  no  demurrer  for  excess 
of  parties.  Stallings  v.  Bar- 
rett, 5,  474 


POWERS. 

Equity  cannot  aid  the  defective  ex- 
ecution of  a  statutory  power  given 
to  married  women.  Williams 
V.  Cudd,  2,  213 


PRACTICE. 
See  Pleadings. 

1.  Amendmenta.  Judge  may  al- 
low, at  his  discretion,  without 
costs.     Stallings  v.  Barrett,  1, 

474 

2.  Exceptions.  Constitutionality 
of  statute  should  be  raised  by 
exceptions.  Frazeev,  Beattie, 
2,  348 


3.  Non-suits.  Plaintiff  having 
proved  ownership  of  stock  killed 
by  train,  value,  and  killing,  non- 
suit was  improper.  Joyner  v. 
Railway  Co.,  3,  50 

4.  Properly  refused,  there  being 
some  evidence  of  n^igence  of 
company  towards  an  employee. 
Homsby  v.  Railway  Co.,  187 

5.  There  being  some  evidence,  non- 
suit was  improper.  Odom  v. 
Weathersbee,  1,  244 

6.  Non-suit  not  proper  by  force  of 
paper  brought  in  on  cross-exami- 
nation. Wallingford  v.  R.  R. 
Co.,  2,  258 

7.  Where  plaintiff^s  testimony  is 
insufficient,  non-suit  is  proper. 
Sirnms  v.  Railway  Co.,  1,  490 

8.  Proof  of  defective  spring  not 
connected  with  accident,  will  not 
prevent  non-suit.     Id.,  2,     490 

9.  References.  Where  there  is 
a  plea  in  bar  and  all  the  issues 
are  referred,  the  master  must  de- 
termine the  plea.  Rush  v.  War- 
ren, 2,  72 

10.  After  consenting  to  reference, 
jury  trial  cannot  be  demanded. 
Calvert  v.  Nickles,  5,         305 

11.  Rehearing.  Unappealed  de- 
cree may  be  opened  on  Circuit 
just  as  motions  are  granted  for 
new  trials  for  newly  discovered 
evidence.  Hubbard  v.  Cam- 
perdown,  3,  581 

12.  Court  may  reopen  cause  still 
pending.     Id.,  5,  581 

13.  But  decree  was  properly  not 
opened    where    new   testimony 
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was  only  as  to  informality  in  con- 
tracting a  debt  for  money  bor- 
rowed and  used.     Id,,  6,      581 


14.  Leave  to  suspend  appeal  to 
bring  in  new  evidence  refused, 
facts  not  being  newly  discovered. 


Verner  v.  McGhee, 


607 


15.  Trial.  Issues  of  fact  being 
involved,  judge  could  not  direct 
verdict.     Agnew  v.  Adams,  4, 

101 

16.  Failure  in  this  case  to  restrain 
solicitor  in  his  remarks  to  the 
jury,  not  error.  State  v.  Robert- 
soil,  1,  117 

17.  Dispersion  of  jury  without  ob- 
jection, not  error.  State  v. 
Stewart,  3,  125 

18.  Further  testimony  may  be  re- 
ceived by  the  judge  after  motion 
for  non-suit.  Hornsby  v.  Rail- 
way Co.,  2,  187 

19.  In  passing  on  facts,  judge 
can  apply  or  not  the  maxim, 
falsus  in  uno,  &c.  James  v. 
Mickey,  6,  270 

20.  In  law  case,  judge  may  reverse 
master's  findings  of  fact.  Cal- 
vert V.  Nickles,  6,  305 

21.  Motion  to  amend  made  afler 
motion  for  n  on -suit,  not  defeated 
by  failure  to  renew  afler  nop- 
suit  vacated.  Sibley  v.  Young, 
8,  416 


PEESUMPTIONS. 

1.  Creditors'  claims  are  not  taken 
out  of  the  statute,  or  of  the  pre- 
sumption of  payment,  by  an  action 
by  the  administrator  to  sell  land 


in  aid  of  assets,  they  not  being 
parties  thereto.  McKinlay  v. 
Gaddy,  1,  573 

2.  Handing  m  their  claims  to  the 
administrator,  and  having  them 
on  a  list  of  claims  proved  made 
by  his  attorney,  does  not  arrest 
the  statute,  &c.     Id,,  2,       573 

3.  Presumed  that  company  had  com- 
plied with  statutory  require- 
ments. Joyner  v.  Railioay 
Co.,  8,  50 

4.  Where  a  party  says  he  has 
"deeded  and  conveyed''  land,  it 
will  be  assumed  to  have  been  in 
fee.     Brown  v.  Moore,  7,    160 

5.  Exclusive  receipt  of  rents  is  not 
an  ouster,  nor  will  it  be  presumed 
short  of  20  years.  McGee  v. 
Hall,  4,  180 

6.  Court  assumed  correctness  of 
statements  in  the  warrant  and 
return.     Nance  v.  Hill,  4,  227 

7.  Tenant  claiming  whole  interest 
commits  ouster.  Long  posses- 
sion does  not  give  title  against 
co-tenant  and  ouster  will  not  be 
presumed.  Fricks  v.  Lewis, 
3, 4,  244 

8.  Statute  does  not  apply  to  sealed 
notes,  but  payment  will  be  pre- 
sumed in  20  years,  if  not  rebutted. 
Dickson  v.  G  our  din,  1,      391 

9.  After  presumption  complete,  it 
can  be  rebutted  only  by  admis- 
sion and  new  promise.     Id.,  2, 

391 

10.  Part  payments  do  not  rebut 
presumption  of  payment,  on 
theory  of  new  promise,  but  of 
an  admission.     Id.,  3,  391 
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11.  Admissions  by  one  obligor  re- 
but presumption  of  full  pay- 
ment by  the  others.  Jd.,  4,  391 

12.  Judgment  against  one  obligor 
does  not  arrest  presumption  of 
payment  as  to  others,  but  vol- 
untary payment  does.     Hall  v. 

Woodicard,  1,  2,  557 

13.  Assignee  of  judgment  against 
one  obligor  within  20  years, 
may  recover  contribution  from 
other  obligors  after  20  years. 
Id,,  3,  557 

PRINCIPAL. 

See  Agency.    Surety. 


PURCHASERS. 

1.  Party  cannot  deny  that  his 
vendor  had  title,  but  may  deny 
that  he  has  it.  Harvey  v. 
Harvey,  4,  608 

2.  Distinction  between  the  com- 
mercial and  equity  rule  of  inno- 
cent purchaser  for  value.  Dear- 
man  V.  Trimmier,  2,  506 

3.  Endorsee  of  note  not  due  takes 
it  and  its  mortgage  security  free 
from  existing  equities.  Id,,  3, 4, 

506 

4.  Afrer  the  note  is  barred,  and  he 
stands  only  on  his  mort^ige,  the 
equity  rule  prevails,  under  which 
a  past  due  debt  is  not  a  valu- 
able consideration.     Id.,    5,   6, 

506 

RAILROADS. 

See  Negligence. 

1.  Statutory    requirements  as  to 


passenger  trains  and  freight 
trains,  do  not  apply  to  mixed 
trains.  Joyner  v.  Railway  Co., 
9,  50 

2.  Special  contract  for  return  ticket 
to  A,  not  invalidated  by  requir- 
ing restamp  at  B,  the  whole  tenor 
showing  the  mistake  and  buy^ 
not  misled.  Bethea  v.  Railroad 
Co,,  1,  91 

3.  Buyer  bound  by  terms  of  R.  R. 
ticket  signed  by  him.     Id.,  2, 

91 

4.  Requiring  holder  to  identify 
himself  and  have  it  restamped, 
is  valid  contract.     Id.,  3,       91 

5.  Where  holder  was  to  identify 
himself  to  satisfaction  of  agent 
at  A,  only  such  agent  could  de- 
termine if  be  was  satisfied.  Id., 
4,  91 

6.  But  terminal  agent  here  was 
agent  for  all  the  roads  en  route, 
and  not  for  initial  road  only. 
Id.,  5,  91 

7.  When  holder  of  a  R.  R.  ticket 
fails  to  produce  his  ticket  and 
pays  his  fare,  he  has  no  cause  of 
complaint.     Id.,  6,  91 

8.  Railroad  company  liable  for  in- 
jury done  by  defective  car  re- 
ceived from  another  line.  Wal- 
lingford  v.  R.  R.  Co.,  1,    258 

9.  Carrier  liable  for  loss  of  goods, 
unless  excepted  by  special  con- 
tract, burden  of  proof  being  on 
carrier.     Id.,  3,  258 

10.  Charge  on  disputed  facts,  or 
that  would  relieve  carrier  from 
negligence,  properly  refrised..7(i., 
4,  258 


Digitized  by 


Qoo^<^ 


INDEX. 


655 


11.  Contract  here  was  limited  to 
initial  road.     Id,,  5,  258 

12.  AcceptaDce  of  defective  car 
by  shipper  does  not  relieve  car- 
rier.    Id,,  7,  258 

13.  Value  at  destination  is  measure 
of  damages.     Id,,  8,  258 

14.  A  railroad  company  is  bound 
to  receive  cars  from  a  connect- 
ing road  and  transport  them. 
Simms  v.  Railway  Co,,  3,  490 


RAILKOAD  COMMISSION- 
ERS. 

1.  Commissioners  have  no  right  to 
enforce  by  action  the  building  of 
station  houses,  as  no  penalties 
are  prescribed.  Action  must  be 
by  attorney  general  in  name  of 
State,  a,  R,  Commissioners  v. 
R.  R,  Co,,  1,  353 

2.  Have  the  commissioners  the 
right  to  require  the  erection  and 
maintenance  of  station-houses? 
Id,,  2,  353 


RECORDING. 
See  MoETOAGES,  2,  5,  15,  16. 


RECOVERY  OF  REAL 
PROPERTY. 

1.  Where  plaintifis  claim  as  pur- 
chasers under  M,  their  parent, 
and  there  is  no  proof  of  who 
were  M's  heirs,  plaintiff  could 
not  recover  as  such  heirs.  Broxon 
V.  Moore,  2,  160 

2.  Plaintiff  must  prove  a  perfect 
title,  but  where  both  hold  under 


common  source,  the  better  title 
Id,,  3,  160 


3.  Creditor  cannot  sue  to  recover 
land  of  his  deceased  debtor,  but 
may  sue  executor  to  judgment 
and  then  subject  land  to  pay- 
ment of  his  debt.  Brazel  v. 
Fair,  1,  370 

4.  Parties  in  possession  not  bound 
to  show  title  in  themselves.  Har- 
vey v,  Harvey,  3,  608 

5.  Party  cannot  deny  that  his  ven- 
dor had  title,  but  may  deny  that 
he  has  it.     Id.,  4,  608 


REFERENCES. 
See  Practice,  9,  10. 

REHEARING. 
See  Practice,  11-14. 


RENTS. 

See  Distress.    Improvements. 
Tenants  in  Common. 


RES  JUDICATA, 
See  Judgments. 

1.  Claim  by  deceased  administrator 
for  advances  established  in  action 
to  which  all  parties  in  interest, 
but  no  administrator  d.  b.  n, 
were  parties,  is  res  judicata, 
Pendergrass  v.   Pendergrass, 

20 

2.  Decree  declining  to  force  pro- 
perty upon  cestuis  que  trust,  in 
substitution  of  a  trust  fund,  and 
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no  inquiry  made  as  to  solvency 
of  trustee,  is  not  an  adjudica- 
tion preventing  them  from  after- 
wards electing  to  take  this  pro- 
perty.    Brazel  v.  Fair^  6,  370 

3.  Party  cannot  establish  title 
through  void  judgment,  which 
was  afterwards  adjudged  to  be 
valid.  Agnew  v.  Adanis,  2,  101 

4.  If  party  is  sued  on  mortgage 
which  has  been  paid  and  employs 
attorney,  who  permits  judgment 
by  default,  the  mortgagee  and 
purchaser  are  protected  by  the 
judgment.     Buff  v.  Doty,   173 

5.  Judgment  by  married  woman  in 
1867  was  void,  but  validated  by 
renewals  after  1868,  and  res 
judicata.  Crenshaw  v.  Julian^ 
3,  283 

6.  Report  confirmed  and  unap- 
pealed  is  final  on  all  matters  re- 
ported. Hubbard  v.  Camper- 
down,  1,  681 

RIGHT  OF  WAY. 

Petition  for  right  of  way  author- 
izes judge  to  empanel  a  jury,  if 
there  be  a  description  of  the 
land,  though  insufficient.  But 
construed  under  the  charter,  it 
was  sufficient  in  this  case.  Ex 
parte  Bennett,  317 

SALES. 

1 .  False  representation  by  seller  in- 
ducing, in  whole  or  part,  the  pur- 
chase, will  support  action.  Lebby 
V.  Ahrens,  2,  3,  275 

2.  A  party  who  wrongfully  sells 
another's  land,  is  liable  for  the 
proceeds.  Dearman  v.  Trim- 
mier,  7,  506 


SHERIFF  AND  SHERIFF'S 
SALES. 

1.  Purchaser  at  sheriff's  sale  buys 
subject  to  lien  of  older  mortgages. 
Norman  v.  Norman,  2,        41 

2.  If  he  thought  the  judgments 
were  older,  the  court  cannot  re- 
lieve him  of  his  mistake  (the 
mortgage  being  recorded),  but 
may  direct  surplus  proceeds  ap- 
plied to  the  mortg^.  Id.,  3, 
4,  41 

3.  Sheriff  has  no  priority  over  other 
county  creditors.  Hunter  v. 
Mobley,  1,  192 

4.  Defendant  in  execution  may  dis- 
pute the  judgment  and  sale  there- 
under, but  cannot  show  that  title 
was  in  her  trustee.  Crenshaw 
Y.Julian,  1,5,  283 

5.  Equity  of  redemption  is  legal 
title  remaining  in  mortgagor,  and 
subject  to  levy  and  sale,  Navas- 
sa  Co.  V.  Richardson,  5,    402 


SPECIFIC   PERFORM- 
ANCE. 

Agreement  to  mortgage  having  been 
made  and  money  received,  can 
lender  demand  specific  perform- 
ance from  heirs  of  borrower? 
Hutzler  Bros.  v.  Phillips,  5, 

136 


STATUTES. 

See  Frauds,  3.    Limitation  op 
Actions. 

1.  Statute  imposing  penalty  must 
be  strictly  construed.  Holman 
V.  Frost,  1,  290 
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2.  Penal  statutes  prohibiting  the 
making  of  a  charge,  is  not  vio- 
lated by  "paying  such  charge. 
Id,,  2,  290 

3.  Act  of  1712,  2  Stat,  547,  dis- 
tress for  rent,  considered.  Knobe- 
lock's  Case,  333 

4.  Act  of  1791, 5  Stat,  169,  makes 
a  mortgage  a  lien  only.  Navassa 
V.  Richardson,  401 

5.  Act  of  1795,  5  Stat,  256,  pro- 
viding form  for  renouncing  dow- 
er, construed.  Williams  v. 
Cudd,  218 

6.  Act  of  1797,  5  Stat,  311,  as  to 
releases  of  equity  of  redemption, 
construed.  Navassa  V.  Kich- 
ardson,  402 

7.  Act  of  1799,  7  Stat,  435,  pro- 
hibiting the  distraining  of  a  slave, 

.  stated.    Ex  parte  Knobeloch, 

336 

8.  Act  of  1817,  6  Stat,  61,  com- 
pelling satisfaction  to  be  entered 
on  mortgages,  considered.  Sa- 
linas V.  Ellis,  347 

9.  Act  of  1824,  6  Stat,  238,  ex- 
tending time  for  infants  to  sue 
for  land,  considered.  Duren  v. 
Kee,  5,  220 

10.  Act  of  1826,  6  Stat,  284, 
stealing  grain  from  field,  consid- 
ered. State  V.  Washington,  605 

11.  Act  of  1865,  13  Stat,  291, 
declaring  colored  people  married, 
considered.     James  v.  Mickey, 

214: 

12.  Act  of  1866,  13  Stat,  405, 
stealing  grain  fix)m  field,  consid- 
ered. State  V.  Washington,  605 

42 


13.  Act  of  1868,  §  20,  14  Stat., 
106,  abolishing  distress  ^or  rent, 
stated.     Ex  parte  Knobeloch, 

333 

14.  Act  of  1870,  14  Stat,  325, 
rights  and  powers  of  married  wo- 
men, construed.  Aultman  v. 
Rush,  524 

15.  Act  of  1876,  16  Stat,  92,  as 
to  recording  of  mortgages,  con- 
strued. Loan  dh  TYust  Co,  v. 
McPherson,  2,  431 

16.  Act  of  1877,  16  Stat,  265, 
restoring  distress  for  rent,  con- 
sidered.   Ex  parte  Knobeloch, 

333 

17.  Act  of  1878, 16  Stat,  511,  re- 
-  enacting  law   of   distress,   con- 
strued.    Id,,  334 

18.  Act  of  1879,  17  Stat,  19,  as 
to  mortgages,  stated.  Navassa 
V.  Richardson,  408 

19.  Act  of  1879,  17  Stat,  77, 
stealing  grain  from  field,  consid- 
ered. State  V,  Washington,  605 

20.  Act  of  1880,  17  Stat,  303, 
repealing  costs  sections  of  code, 
stated.     Cooke  v.  Poole,      323 

21.  Act  of  1882, 17  Stat,  847,  gen- 
eral assignment  act,  construed. 
Verner  v.  McGhee,  2,        248 

22.  Act  of  1882,  17  Stat,  891,  as 
to  payment  by  county  commis- 
sioners, construed.  Hunter  v. 
Mobley,  194 

23.  Act  of  1882,  §  8,  17  Stat., 
895,  elections  under  local  option 
law,  construed.  Maxwell  v. 
Tolly,  78 
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24.  Act  of  1882,  §  4,  17  Stat, 
974,  manicipal  eleoUons  in  An- 
derson, constrned.     Ibid,,      78 

26.  Act  of  1882,   18  Stat.,   18, 

amending  section  1539  of  C^- 

eral   Statutes,   stated.      K   R, 

Commissionera  v.  R,  R.  Co., 

357 

26.  Act  of  1882,  18  Stat.,  168, 
charter  of  Green  Pond,  Walter- 
boro  &  Branchville  Bailwaj  Com- 
pany, stated.  £x  parte  Ben- 
nett,  320 

27.  Act  of  1883,  18  Stat.,  556, 
allows  appeal  from  order  of  trial 
justice  ejecting  trespasser.  Moul- 
trie V.  Dixon,  2,  296 

28.  Act  of  1885,  19  Stat,  157, 
changing  time  for  court  in 
Orangeburg — its  effect  on  juries 
already  drawn.  State  v.  Jeff- 
coat,  115 


STEALING  FROM  THE 
FIELD. 

See  Criminal  Law,  11. 


SUPREME  COURT. 
See  Courts,  2-4. 

SURETIES. 

If  creditor  obtains  attachment  on 
principal  debtor  and  then  releases 
his  lien,  he  discharges  the  surety. 
Twiggs  v.  Bank,  612 

TENANTS. 
See  Ejecting  Tenants. 


TENANTS  IN  COMMON. 
See  Improvements. 

1.  Exclusive  receipt  of  rents  is  not 
an  ouster,  nor  wiU  it  be  pre- 
sumed short  of  20  years.  Mc- 
Geey.Eall,4,  180 

2.  One  oo>tenant  holds  for  all,  and 
minority  of  one  protects  all  from 
the  statute  of  limitations.  Id,, 
5,  180 

3.  Where  land  which  is  a  unit  is 
taken  possession  of  by  one  ten- 
ant, he  ousts  his  co-tenant  and  is 
liable  for  rents.  Annely  v.  De- 
Saussure,  1,  497 

4.  Where  a  tenant  receives  com- 
pensation for  improvements,  he 
is  chargeable  with  so  much  of 
the  rents  as  is  due  to  the  pro- 
perty in  its  unimproved  condi- 
tion.    Id,,  2,  3,  497 

5.  Tenant  in  possession  is  entitled 
to  insurance  money  on  property 
burned  and  restored.  Id,,  4,  497 


TENDER 

1.  After  condition  broken,  mort- 
gagor tendered  to  attorney  of 
mortgagee  the  debt,  which  was 
refused  unless  another  debt  was 
paid ;  the  lien  of  the  mortgage 
was  destroyed.  Salinas  dh  Son 
V.  Ellis,  1,  337 

2.  Tender  on  condition  of  entary  of 
satisfaction  does  not  vitiate  ten- 
der.    Id,,  2,  337 

3.  Tender  not  having  been  kept 
good,  debt  was  not  affected,  but 
mortgage  lien  was  gone.    Id.,  3, 

337 
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TRESPASS. 
See  Ejecting. 

1.  A  joint  trespass  by  two  and 
continued  by  one  cannot  be  sued 
together.    Hines  v.  Jarrett,  1, 

480 

2.  Stoppage  of  sand  by  dam  gives 
a  cause  of  action,  even  though 
hill-side  clearings  helped  its  ac- 
cumulation.    Id,,  4,  5,         480 


TRIALS. 
See  Practice,   15-21. 

TRIAL  JUSTICES. 

1.  Petit  larceny  is  within  exclusive 
jurisdiction  of  General  Sessions. 
Trial  justices  have  no  right  to 
try  it.     State  v.  Jenkins,    121 

2.  Jurisdiction  of  trial  justices  in 
ejectment.     State  v.  Latimer, 

1,  208 

3.  Summons  in  ejectment  must 
show  jurisdiction  in  trial  justice. 
Alleging  that  respondent  was  in 
unlawful  possession  does  not. 
Id.,  2,  208 

4.  Agreement  here  was  not  a  ten- 
ancy at  will,  nor  made  a  case 
which  gave  a  trial  justice  juris- 
diction in  ejectment.  Id.,  3,  208 

TRUSTS  AND  TRUSTEES. 

1.  Resulting  trust  for  one  who  paid 
for  land.  &c.    Seocton  v.  Mollis, 

2,  231 

2.  Trustee  erected  buildings  with 


trust  money  on  his  own  lot; 
held  that  cestuis  que  trust  could 
follow  it  to  the  amount  so  used. 
If  used  in  purchase  of  lot,  they 
can  take  lot,  or  demand  repay- 
ment.   Brazel  v.  Fair,  4,   370 

3.  If  trust  money  is  used  to  erect 
building  on  trustee's  land,  and 
he  by  deed  substitutes  the  land 
for  the  trust  fond,  the  cestuis  que 
trust  have  an  option  to  take  the 
land.     7^.,  6,  370 

4.  Decree  declining  to  force  pro- 
perty upon  cestuis  que  trust  in 
substitution  of  a  trust  fund,  and 
no  inquiry  made  as  to  solvency 
of  trustee,  is  not  an  adjudication 
preventing  them  from  afterwards 
electing  to  take  this  property. 
Id,,  6,  370 


VENDORS. 
See  Purchasers. 

VENUE. 

1.  Defendant  not  residing  in  coun- 
ty where  sued,  court  could  not 
try  cause,  but  could  change 
venue.     Geiser  v.  Sanders,  70 

2.  Claim  of  heirs  to  land  descend- 
ed, and  as  distributees  to  an  ac- 
counting, are  distinct  and  cannot 
be  united.  But  complaint  be- 
ing dismissed  as  to  the  land  (be- 
cause in  another  county),  it  was 
properly  retained  as  to  the  ac- 
counting. Bv^h  v.  Warren, 
1,  72 

WARD. 
See  Guardian. 
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WILLS. 
See  Limitation    of    Estates. 

1.  The  inteDtioD  governs  the  con- 
struction of  a  ynJU.  McGee  v. 
Hall,  1,  179 

2.  Intention  must  govern  construc- 
tion of  will,  to  be  ascertained 
from  terms  used,  and,  in  oases  of 
doubt,  the  surrounding  circum- 
stances. Roundtree  v.  Round- 
tree,  2,  450 

3.  Can  the  court  correct  a  mistake 
in  a  wiU,  or  a  mistake  of  law  ? 
Id.,  6,  450 

4.  A  son  of  testktor  died,  leaving 
children  while  testator  was  in 
extremis.  Held,  that  the  court 
could  not  let  these  grandchildren 
take  the  devise  to  their  father,  on 
the  ground  of  mistake  or  by  sub- 
stitution.   Id.y  5,  6,  450 


WITNESSES. 
See  Code,  14-16.     Evidence. 


WORDS  AND  PHRASES. 

1.  The  word  "above"  in  a  will, 
construed.    McGee  v.  Hall,  3, 

180 

2.  Meaning  of  word  ^'surviving" 
not  afifected  by  death  of  chOdren 
before  date  of  the  will,  or  its  use 
in  another  sense  in  another 
clause.  Roundtree  v.  Round- 
tree,  2, 3,  450 

3.  "For  her  own  use"  Hmited 
amount,  not  interest  Id.,  4,  450 

4.  Devise  to  children,  and  if  any 
die  without  issue  to  survivors, 
gave  absolute  estate  to  children 
surviving  testatrix,  to  which 
period  the  word  surviving  re- 
ferred.   Reams  v.   Spann,   1, 

561 
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